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THE 
PREFACE 
To THE 


FIRST E D 1 T ION. 


HE author propoſeth in this de to 

render the laws relating to the ſubjects 
it treats of, a little more intelligible than hath 
hitherto been done. 


The method he makes uſe of is various. 5 


The firſt thing regarded is the order of tine. 
Thus in the Poor laws ; firſt is ſet forth the 
appointment of overſeers ; next the ſeveral bran- 
ches of their duty, in finding ſertlements for the 


poor in removing them to ſuch ſettlements 
in making rates for their relief. in re- 
lieving and otherwiſe ordering them and 


laſt of all, in accounting at the expiration of 
their office: 


Then again, in treating of /ef= 
A 3 n, 


Ship 


„ß EF A ©. 
#Jements, it occurs to conſider diſtinctly, and 
as near to the ſaid order as may be, ten dif- 
ferent kinds of ſettlements by birth 
by the parents ſettlement— by apprentice- 

by ſervice by marriage by 
inhabiting forty days after notice by pay 
ing pariſh rates by ſerving a pariſh office 
by renting 101 a year ——and by a per- 
ſon's own eſtate. In like manner, in treat- 


ing of the rates, firſt is ſet forth the courſe 


of laying the affeſſment—then the allowance 
thereof by the juſtices ——pub/;/hing the ſame 
in the church appeal againſt the rates at 
the ſeſſions levying the ſame by diftreſs 
ad finally, commitment where no diſtreſs 


can be had. 5 # 


Thus to exhibit another inſtance In the 
article of the Woollen manufacture, which 
makes up a conſiderable part of the juſtice of 
the. peace his duty, and of the officers ſubor- 


dinate to him, there is ſuch a number and 


variety of ſtatutes, that authors are. generally 

overwhelmed with them. To avoid which 
perplexity, the laws are here digefted in or- 
der, according to the natural progreſs of that 
buſineſs ; from the ſhearing of the ſheep, to 


the exportation of the wool manufactured; 


under the ſeveral heads of winding of wool by 
the ſhearer——laws to prevent its exportation 
——working of cloth fulling——meaſur - 
ing—— dyin -ſtretching dreſſing —— 


eXPporitmg. 


Where there is no priority in point of time; 


dhe next method is that of Lord Coke, to frame 


Aa de- | 


S ww * 9 8 * 1 


N 
a definition which takes in the whole ſubject, 
and then explain the ſeveral parts of ſuch de- 


finition in their order. Thus Grand larceny. 


is defined to be, 4 felonrous and fraudulent 


Tating and carrying away by any perſon of the 


mere perſonal goods of another, above the value 
of 12d, In the handling of which, the ſe- 


veral branches of the definition are explained 


in the order as they ſtand : vis. A felonious 
and fraudulent taking and carrying away 
——— by any perſon——of the mere perſonal 
goods of another —— above ihe value of 
124, Under which heads the general learn- 


ing relating to that whole title is compre- 


hended. 


The like method is purſued in treating of 
the commiſion of the peace, the form of an in- 
difment, the form of an order of removal, and 
other articles, 


In general, it is provided, that one thin 


ſhall clear the way for another, and the ſub- 


ſequent paragraphs explain the preceding. 


Under the influence of which conduct, the 


author hath attempted to bring together un- 


der one general title, divers articles relating 
to the ſame ſubject, which in the common 
books are broken and detached under various 
ſeparate titles; hoping thereby, that what 


hath hitherto been thought introductory of 


confuſion, may tend to render the ſubject 
more perſpicuous, in exhibiting the whole 
under one comprehenſive view. Thus the laws 
relating to the game, which are above forty in 
5 7 MM & number, 


vil 


VIII 
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number, and are interſperſed in the common 
books under about thirteen different titles, 
are here digeſted under one general title, Game, 
to which the reader ſhall have recourſe for the 


knowledge of whatſoever belongeth to that 
ſubject. For example, if any perſon would 


be ſatisfied, what penalty the law hath pro- 
vided for tracing hares in the ſnow ; by recur- 
ring to the general title concerning the game, 
he will find the game diſtinguiſhed into three 
kinds, the four-footed game, the winged game, 
and the game of % The four-footed game, 
are diſtributed into the ſeveral ſpecies of deer, 
Bares, and conies; under which head concern- 
ing bares, he will readily find what is deſired. 
In like manner, the winged game are ſubdi- 
vided into ſeveral branches, concerning hawks 


and hawking—— ſwans —partridges and 
pheaſants ——— pigeons wild ducks, 
wild geeſe, and other water fowl grouſe 
or moor game - herons and other 


fowl; each of which have their peculiar 


laws. 


In theſe large comprehenſive titles, care is 


| likewiſe taken, to be as particular as may be 


without injuring the connexion in the ſtatutes, 
by inſerting the whole law by itſelf, relating 
to each ſeparate article. 'The benefit of which 
will appear by the following inſtance: If a per- 


ſon would know, what number of horſes or 


beaſts in a cart or waggon are allowed by the 


ſtatutes for the preſervation of the roads; let 


him take what treatiſe at preſent he pleaſes 
concerning the highways, he muſt read over 


the whole, before he ſhall be ſure that he hath 


found 


1 
1 
1 
1 
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found all which the law hath enacted concern- 
ing the ſame ; and ſuch is often the inaccu- 
racy and confuſion, that when he hath peru- 
| ſed the whole, perhaps he may be ſtill to ſeek. 

For as to this inſtance before Us, there have 
been regulations made concerning the ſame, 
by ten different acts of parliament, at very 
different times. Before he can have any com- 
petent knowledge thereof, he muſt lay all theſe 
ten acts together; and when he ſhall have 
done this, he will find amongſt them ſo many 
repeals, and revivals, and explanations, and 
amendments, that it will even then be no caſy 
matter to conclude with certainty how the 
law doth ſtand as to that article. To ſpare: 
the reader all which trouble, the author hath 
in this, and all other the like inſtances, laid 
the whole law together relating thereunto, or 
at leaſt all that hath occured to him, or 
which he hath thought it material to inſert. | 
So that the reader may receive ſatisfaction in 

a very ſmall compaſs, as to what he {hall be 
inquiring about; or at leaſt he may be ſatis- 
fied in this, that if he doth not find it there, 


he need not ſeek for it elſewhere 1 in the 
book. . 


And by this method of bringing together 
into one general title, all thoſe ſeparate diſtinct 
titles, which have a mutual relation to and 
dependance upon each other, the author hath 


8 


— — 


* At preſent theſe acts are reduced into two general 


acts, one for turnpike roads, the other for . not 
being turnpike. | 


——— 
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avoided one great inconvenience, of referring 


the reader from one title to another, and from 
that other back again to the firſt, and (which 
is not unuſual in books of the like kind) per- 
haps loſing the thing to be treated of betwixt 
them. 


Upon which account alſo, where one law 
occurreth under two different titles, it is uſual 
with him to inſert the ſame under both thoſe 
titles; ſo that the reader's attention may not be 
interrupted, by ſending him to ſearch other ti- 
tles, and from thoſe perhaps others again, 
which have no principal relation to the matter 


he hath in hand. 


Alſo, upon another-account, he hath ſome 


times made uſe of more words than otherwiſe 
he would have done, namely to avoid the fre- 
quent repetition of the term, &c. which is a 


vague expreſſion, and apt to create an uneaſi- 


neſs in the reader's mind, for that he cannot 
be ſatisfied from thence, how mucb, or how 
little is intended to be underſtood. 


He hath alſo been ſomewhat large in the 


matter of precedents under divers titles; and 


hath endeavoured to bring them much nearer 
to the ſtatutes, upon which they ought to be 
formed, than uſually hath been done. 


For all which enlargements, he hath the 
more ſpace allowed to him, for that he hath 
not thought it neceſſary (as others have done) 
to take up near one fourth part of the book, 


by inſerting Blackerby's juſtice at the end of it, 


by 


Jͥͤ0] ᷣ ę M 
by way of index; hoping that the method he 


hath purſued will render every thing of that 
kind impertinent and uſeleſs. 


Tur 1 which the 2 880 hath 


made uſe of, are chiefly of four kinds The 
flatates at large the ſeveral treatiſes con- 
cerning the pleas of the crown the reports 
of caſes adjudged in the court of king's bench 
—and the books concerning the office of a 


n. F the peace. 


As to the fatutes at large, or acts of parlia- 
ment; the author hath not thought himſelf at 
liberty, as Mr. Dalton and others have done, 
to deliver the import thereof in his own words; 
but hath conſtantly abridged the act in the 
words of the act itſelf, leaving out nothing 
which may ſeem any way material. And to 
each diſtinct clauſe, he hath annexed the in- 
terpretation thereof, where the ſame hath 
been determined in the court of king's bench, 
or expounded by other good authority. 


The treatiſes concerning the pleas of the 
crown, are thoſe of Stamford, Coke, Hale, and 
Hawkins, Of the firſt of theſe, the author 
hath made little uſe, further than as he is 
adopted by the other three. As to which 
three great authorities, where the law hath 
been declared by Lord Coke, and not contro- 

verted by any other, nor altered fince his 
time by any act of parliament, or judicial de- 
termination, the author hath given to him 
the preference. And where any of theſe dif- 
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PREFACE. 
fereth from the other, he hath noted the dif- 
ference. 


In citing of Mr. Hawkins, he hath not 
thought it allowable, as is uſual with others, 
to omit the ſeveral degrees of caution and af 
ſent, with which he delivereth his opinion; 
as, it ſeemeth, or it hath been aid by ſome, or 
it feemeth to be the better opinion, or it ſeemeth 
to be agreed, and the like ; which are by no 
means arbitrary words without much mean- 
ing, but are inſerted by him with the utmoſt 
deliberation and Judgihent, 


As to the books of reports; where the caſes 
therein have been conſidered by Mr. Haw#7ns, 
and the other learned perſons before mention- 
ed, the author hath judged it very proper to 
leave the matter thereb as ſettled by them. As 
to the reſt, he hath by no means thought him- 
ſelf of ability to proceed in Mr. Haw#rms's 
manner, by laying together all the reports on 
the ſame ſubject, and thereupon extracting an 
opinion out of the whole; but hath inſerted 
the ſame at large, or what he hath thought 
molt material thereof, and left the determina« 
tion thereupon to the reader's better Judg- 
ment. 


And here it may be requiſite, that the rea- 
der be admoniſhed, not to expe& that the 
book ſhall be more perfect, than the materials 
of which it is compoſed; All the books of 
reports are not of equal authority. Many of 
them are only notes that had been taken for 
gentlemens own private uſe; which doubtleſs, 
| would 


e a 
would have been much more perfect, had they 
intended them for publication. For theſe, or 
for any other, the author himſelf voucheth 
not: And, as he doth not add to their credit, 
ſo he doth not detract from it; but leaveth 
every author (as he needs muſe) to anſwer for 
himſelf. For he hath made it an invariable 

rule, upon all occafions, to cite his authori- 
ties, what ſuch ſoever they be; and, in all 
material inſtances, in the very words of the 
original authors: that ſo, what may be of 
good authority in itſelf, ſhall not be rendered 
leſs ſo by his handling of it. And where no 
authority is alledged, he deſires the reader 
will look upon it as ſuch, namely, as having 
no authority; the ſame being nothing but 
the author's own private obſervations, which 
are ſubmitted to every reader's Junge, 
to approve or reject as he * ſee cauſe. 

The books of authority concerning the of= 
ice of a juſtice of the peace, are thoſe of Filz- 
herbert, Crompton, Lambard, and Dalton; the 
laſt of which was publiſhed in the reign of 
king James the firſt : ſince which time, no 
book under that title hath been allowed as 
ſufficiently authentick. And even the addi- 
tions which have been made to Dalton ſince 
his death, ſeem to have no better claim to an 

| uncontroulable authority, than other collec- 
tions which have not obtained it. And Dal- 
ton himſelf is much injured in the modern 
editions, in like manner as was obſerved be- 
fore of Mr. Hawkins, by delivering that as 
abſolute, which Mr. Dalton 3 under 


the 


xivy 
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the ſeveral degrees of aſſent or doubtfulneſs 
before mentioned; and which the author, in 


juſtice to Mr. Dallon, hath reſtored. 


Where Dalton hath adopted Lam bard, 
Crompton, and Fitzberbert (which he doth moſt 
frequently in their own words) the author hath 
thought it ſufficient to cite Dalton's ſingle au- 
thority. And generally, in all other caſes, where 
authors are agreed, he hath judged it unne- 
ceſſary to alledge more n one or two good 


vouchers. 


Concerning the other boaks of this kind, 
which have been publiſhed ſince Da/tor's time, 
it is unneceſſary to inlarge ; ſince of the moſt 
of them the author hath made no uſe, and of 
the reſt very ſparingly; and he will not ſeek 
to recommend his own book, by finding _ 
with others before — 


Sept. 29. 1754. 


— 
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Advertiſement concerning the Tat K 
TEENTH EDIT I ON. 


O many new matters are in every ſeſſion 
of parliament brought under the juriſdic- 
tion of juſtices of the peace, and ſo many 
alterations are made in ſubjects of which they 
before had cognizance, that every new edi- 


tion, in order to keep pace with the law, is in 
effect 


J 

effect a new book. And this is unavoidable. 
To publiſh thoſe alterations ſeparately in an 
annual appendix, is a work of more difficulty 


than may be at firſt apprehended. For to ef- 


fect this to any ſufficient purpoſe, many titles 
muſt be taken in pieces, and wholly new mo- 
delled; ſometimes one act of parliament breaks 
into ſeveral different titles, all of which muſt 


be ſurveyed, and rendered conſiſtent with each 


other; and new titles frequently ariſe upon 
new emergencies. Theſe alterations and addi- 
tions in any one year would increaſe to a vo- 
lume of no inconfiderable dimenſions, and in 
two or three years time would be productive 
of infinite confuſion ; and, notwithſtanding all 
reaſonable attention that might be employed, 
the book and the appendixes, and the ſeveral 
appendixes one with another, would be at va- 
riance. The beſt appendix that the author 
can imagine is, the ſtatutes at large every 
year, ſo far as juſtices of the peace are con- 


cerned therein; which ſtatutes as no ain 
Juſtice ought to be without, this would there- 


fore upon that account create unto him no ad- 
ditional expence, | 


Advertiſement concerning this FouxTEENTH 
| - EDITION. 


E author thinketh it neceſſary only to ſay, that 
this edition is brought down to the end of the ſta- 
tutes of the 19 G, 3. : 


Aay 1. 1780. 
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INTRODUCTION, 
Conſiſting of TWO PARTS; 
CONTAINING, 


I. Certain abbreviations made uſe of in #18 
Work. 


II. Some general rules to be obſerved, in the 
conſtruction of ſtatutes or 44 of par- 
hament, _ 


I. Certain abbreviations made uſe of in this 
Work, 


N order to keep the book within a reaſonable 
compals, the following abbreviations are made 
ule of. 
1. The word juſtice is always to be e to jute. 
mean juſtice of the peace, when not otherwiſe ex- 
preſſed. 
2. The words one juſtice ſhall be underſtood toone juſtice, 
ſignify one or more juſtices, ſo that what is directed to 
be done by one, ſhall not be intended thereby to ex- 
clude others from joining with him. 
3. In like manner, two juftices, when not other-Tw2> j»"icess 
. wiſe expreſſed, ſhall be underſtood to ſignify 4 
Juſtices or more. 
4. So alſo a conviction on the oath of one wit. One witneſs. 
neſs, ſhall be underſtood to denote one . or 
more. 


. 1 . 5. And 
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xviil INTRODUCTION. 
Two vitneſſes. g. And [wo witneſſes ſhall denote a or more woit- 
weſſes. 


Germ. 6. (189 ſhall be underſtood to ſignify one whereof 
is of the Quorum. 

Majority. 7. The juſtices in ſeſſtons ſhall fignify the ſaid Ju- 
ſtices, or the major part of them. | 

Scfior-s. 8. The word ſeffions ſhall denote the general quarler 
Mons, if not otherwiſe expreſſed. 

Warrant. 9. The word warrant ſhall always ſignify war- 

rant under band and ſeat, where not Expreſſed other- 

wile, 


Judge of affize. 10. Judges or juſtices of aſſize ſhall be underſtood 
to fignity alſo thoſe of Ni/ Prius, Oyer and T, erminer, 
and General Gaol Delivery. 

Mayer. 11. The word mayer ſhall always be underſtood 
to imply bailiffs and other chief officers in corporations, 
by what appellation ſoever dignified. 

Conftable. 12. The word conflable ſhall always be underſtood 
to imply xtbinzman, bor ſholders, beadboroughs, and 
other cfficers required to execute the juſtices warrants. 


i, 13. The word overſcer ſhall be underſtood to 
mean overſeer of the por, where not expreſſed other- 
wiſe. 

beer, 14. Where a penalty, or part thereof is expief. 


Ted to be given to the poor; that ſhall be always un- 
derſtood to denote e poor of the pariſh where the 
Hence was committed, if not otherwiſe limited. 
penaky. 13. Where a penalty is to be recovered before 
the juſtices of the peace, it is thought indiſpenſible 
io inlert particularly the manner of recovering the 
ſame; but where it is ro be ſued for in any of his 
majeſty's court of record at Weſtminſter, it is judged 
not neceffary to ſet forth the ſpecial method of pro- 
cedure there: and generally, where it is expreſſed, 
that 3 2 perſon ſhall do, or not do ſuch a thing, on 
pain of ſuch a jum, without more, it ſnall be unde 
ſtood that ſuch, penalty is not recoverable before tte 


- 


mi wh er. 


Overplus 16. In all caſes of diſtreſß and ſale, it hal be un- 
gcrſtgod, that the overplus muſt be returned to the 


OWner ; 


Juſtices of the peace, but only in the courts At Hell- = 
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wher ; after the ſum or ſums to be thereout de- 
_ ducted, hall be fatisfied and paid. 


17. Lands ſhall be underſtood to ſtand for lands, Lands, 
tenements, and bereditamenis. 

18. Where . tranipertation is directed for any of- Tranſportation, 
fence, it ſhall always be underſtood, 1hat if the offen- 
der (all return before the time limited, be ſhall be guilty 
of felony without benefit of clergy. 

9. In the blank ſpaces for the names in the pre“ Blank . 
c:ccats, inſtead af inſerting initial letters arbitrarily, 
it is thought it may be ſome help to the memory, 
that 4. O. ball ſignify the offender, A. 7. the infor- 
mer, 4. M. the witneſs, J. P. the juſtice of the peace, 
and the like. 

20. Alſo, for brevity? s ſake, ſums of money and Figures. 
other numbeis are uſually expreſſed by figures, and 
not in words at length; but it is to be remembered, 
that in the forms of warrants, convictions, and other 
proceecings before the juſtices, they ought to be ex- 
pie in words at length, and not in figures, 

21, Where a ſtatute is ſaid to be in force, until Choo of 
uch a day, month, and year, Sc. it ſhall always be e 
underſtood to imply, and from thence to the end of the 
then next ſeſſion of parliament. 

22. In the ſtatutes made in the reign of the late Citing of fin» 
King William, it is thought not neceſſary upon all 
occalions to ſay William the Third, ſince there are no 
Printed ſtatutes in the reigns of Milliam the Firſt and 
Second. 

Nor is it thought neceſſary in 185 ſtatutes to add 
the name of Queen Mary to that of King William; 

but it is judged ſufficient for the underſtanding 
thereof, to quote the ſtatutes in this manner, viz. 

ol W. fel. 2. c. 6. . 3. to ſignify the ſtatute made 
in the parliament holden in the firſt year of the reign 
of King William the Third and Queen Mary, the 

ſecond feſſion thereof, chapter the ſixth, ſection the 
third. | 

23. Abbreviations in the names of books cited Citing «f b 
as authorities, or elſewhere occaſionally roted, con- i 


caſes. 


liſting tor the moit parc of ſome of the initial Reben 
-— A "00 


'K 
| 
1 
1 
1 
TT. 
1 
Fil 
14 
23 
1 
1 


ä 
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Two witneſſes, +5, And two witneſſes ſhall defiote 600 or more t- 


ueſſes. 


Quorum, 6. (1 2.) ſhall be underſtood to ſignify one whereof 
Iz; of the Quorum. 
Majority, 7. The juſtices in ſefons (hall fignify the faid Ju- 
ſtices, or the major part of them. ; 

8. ons. 8. The word ſeſſions ſhall denote the general * 
fe Nous, if not otherwiſe expreſſed. 

Warrant. 9. The word warrant ſhall always ſignify war- 
rant under hand and ſeal, where not expreſſed other- 
wile, 


Juige of aflize. 10. Judges or juſtices of aſſize ſhall be underſtood 


to fignity alſo thoſe of Ni Prius, Oyer and Y erminer, 
and General Gaol Delivery. 


Mayer: 11. The word mayor ſhall always be underſtood 


to imply bailiffs and other chief officers in corporations, | 


by what appellation ſoever dignified. 

Conſlable. 12. The word conflable ſhall always be underſtood 
to imply Hlbingman, borſholders, beadboroughs, and 
ol her officers required to execute the juſtices warrants. 


Overſeer, 13. The word overſcer ſhall be underſtood to 
mean overfeer of the Por, where not expreſſed other- 
wiſe. 

beer. 14. Where a penalty, or part thereof is expicl. 


{ed to be given to the pocr; that ſhall be always un- 
| Uerſtood to denote he poor of the pariſh where the 


> offence <cas committed, if not otherwiſe limited. 


Penaky, 13. Where a penalty is to be recovered before 


the juſtices of the peace, it is thought indiſpenſible 
10 inſert particularly the manner of recovering the 
ſame; but where it is to be ſued for in any of his 
mazeſty's court of record at Weſtminſter, it is judged 
not neceſſary to ſet forth the ſpecial method of pro- 
cedure there: and generally, where it is expreſſed, 
that a perſon ſhall do, or not do ſuch a thing, on 
pain of ſuch a jum, without more, ir ſnall be undet = 
ſtood that ſuch, penalty is not recoverable before the 


| Juſtices of the peace, but only in the courts at We — 
minſier. | 


Drape, 16. In all caſes of diftreſs and ſole, it hal be un- 


derſtood, chat the overplus muſt be returned to the 
Owner; 
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wher ; after the ſum or ſums to be thereout de- 
ducted, ſhall be fatisfied and paid. 
17. Lands ſhall be underſtood to ſtand for lands, Lands, 
tenements, and hercditaments. 
18. Where franſportation is directed for any of. nnn 
fence, it ſhall always be underſtood, bat if the offen- 
der ſhall return before the time limited, be ſhall be guilty 
of felony without benefit of clergy. 
9. In the blank ſpaces fot the names in the pre- Blank face 
c:ccats, inſtead of inſerting initial letters arbitrarily, 
it is thought it may be ſome help to the memory, 
that 4. O. mall ſignify the offender, A. 7. the infor- 
mer, J. V. the witneſs, J. P. the Juſtice of the peace, 
and the like. ; 
20. Alto, for brevity's ſake, ſums of money and figures, 
other numbeis are uſually expreſſed by figures, and 
not in words at length; but it is to be remembered, 
that in the forms of warrants, convictions, and other 
proceecings before the juſtices, they ought to be ex- 
Pate, in words at length, and not in figures, 
21. Where a ſtatute is ſaid to be in force, until een of 
uch a day, month, and year, Cc. it ſhall always be TEE 


_. underſtood to imply, and from thence to ihe end of the 


then next ſeſſion of parliament. 

22. In the ſtatutes made in the reign of the late Citing of fta« 
King, William, it is thought not neceſſary upon all 
occaſions to ſay William the Third, fince there are no 

printed ſtatutes in the reigns of William the Firſt and 


Second. 


Nor is it thought neceſſary in ſuch ſtatutes to add 


the namie of Queen Mary to that of King William; 


but it is judged ſufficient for the underſtanding 
thereof, to quote the ſtatutes in this manner, viz. 

1 V. eil. 2. c. 6. ſ. 3. to ſignify the ſtature made 
in the parliament holden in the firſt year of the reign 
of King William the Third and Queen Mary, the 
lecond ſeſſion thereot, chapter the fixth, ſection the 


third. 


23. Abbreviations in the names of books cited Citing of * 
as authorities, or elſewhere occaſionally noted, con- ir MIS 


' caſes. 
liſting for the moit part of ſome of the initial letters 


a 2 | | of 


AX EMMTRODUCTEON:; 


of the authors names, and other common diſtinctions, 


need not to be further explained. 

So alſo the names of the terms in which the ſe- 
veral caſes were adjudged, to wit, Hilary, Eaſter, 
Trinity, and Michaelmas, are expreſſed by the ini- 
tial letters H. E. T. and M. 


II. Some general rules to be e wee "i in the 
n of ſtatutes, or acts of parliament. 


To avoid repeating the ſame obſervations ſome 
hundreds of times, it is thought proper to premiſe 
the following general rules to be obſerved, in the 

cConſtruction of ſtatutes or acts of parliament. 
How far an afl. 1. Regularly, a ſtatute in the affirmative doth 
firmativerepeal- not repeal a precedent affirmative ſtatute. 11 Co. 
t. ve latute. I. 

But if the latter is contrary to the former, it 

amounteth to a repeal of the former. L. Raym. 160. 
How far an af- 2. A ſtatute made in the affirmative, without any 
1 negative expreſſed or implied, doth not take away 
common law. the common law; and therefore the party may waive 
his benefit by fach ſtatute, and take his remedy by 
the common law, 2 ut. 200. 
Repesling a e- 3. By repealing of a repealing ſtatute, the firſt 
pealing flatuze. ſtatute is revived. Read. Parl. | 


Special power to 4. Regularly, where an act of parhament giveth a 


be kurbel. power or intereſt to one perſon certain, by this ex- 


preſs deſignation of one, all others are excluded. 


11 Co. 59, 64. 


Power to ad mi- FE. In all caſes, where juſtices may take exami- 

niller an ein. nations, or Other accuſation or proof, tho' the ſta- 
tute doth not expreſsly ſet down that it ſhall be upon 
oath, yet it ſhall be intended thar it ſhall be upon 
oath, Dall. c. 115. 


In what caſe the 6. Generally, it is holden, that Rr a ſtatute 


ſeffions may exe- 
— A appoints a thing to be done by one or more juſtices, 


given to two without giving any appeal to the ſeſſions; there 
zuſtices, 7 f 


„ . al 


the julticcs i in kcſſions may 40 that thing: but where 
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an appeal is given to the ſeſſions, the juſtices in 
ſeſſions cannot proceed originally therein, becauſe 


that method would take wy the power of ap- 
pealing. 


7. Where a ſtatute makes a new offence, which How far an in- 


was no way prohibited by the common law, and 
appoints a particular manager of proceeding againſt 
the offender, as by commitment, or action of debt, 
or information, without mentioning an indictment; 
it ſeems to be ſettled at this day, that it will not 
maintain an indictment, becauſe the mentioning 
the other methods of proceeding: only, ſeems im- 
pliedly to exclude that of indictment: Yet it hath 
been adjudged, that if ſuch ſtatute give a recovery 
by action of debt, bill, plaint, information, or other- 


wiſe, it authorizes a proceeding by way of indict- 
ment. 2 Haw, 211. 


And if there is a prohibitory clauſe in the a&, the 


offender may be indicted upon the prohibitory clauſe, 
notwithſtanding the penalty: But otherwiſe it is, 
where the act is not prohibitory, but only inflicts 
the forfeiture, and ſpecifies the remedy. 2 H. H. 
171. Burrow, Mansfield. 543. 

But where the offence was antecedently puniſh- 
able by a common law preceeding, and a ſtatute 
preſcribes a particular remedy by a ſummary pro- 
ceeding; there, either method may be purſued, and 
the proſecutor is at liberty to proceed either at com- 
mon law or in the method preſcribed by the ſtatute: 
bcecauſe in that caſe the ſanction is cumulative, and 


doth not exclude the common law proceeding. Bur. 
Mansf. 803. 


ditment will 
lie where another 
method of pro- 
ſecution is ap- 


8. But every contempt of a ſtatute is indicta- Where no e- 


ble, where no other puniſhment is limited. 1 Haw. 
60. 


And whereſoever an act of parliament doth ge- 
nerally pronibit any thing, the party grieved ſhall 
nct only have his action for his private relief, but 
the offender ſhall be puniſhed at the king's fait, for 
the contempt of the law. 2 Inſt. 163. 


a 3 | 10. All 


thod of proſeru- 
diem is appointed. 


Where be de- 
lend ant max de 
protecuted both 
by the king, aud 
the party g2\t vas 
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In 2 _ Sk 10. All ations, indictments, or informations, on 
S Malti 

— cal ta- penal ſtatutes, for: any forfeiture limited to the king, 

tutes. mall be brought within two years after the offer eg 


committed; if limited to the king and prolecutor, 
| then within one year; and if it is not ſued for in 
4»... that one year, then the king may ſue for the ſame 
within two years, after the expiration of that one 
year; and not otherwiſe, 31 El. c. g. .. g, That is 


0 ſay, unleſs where it is otherwiſe ſpecially ers | 


by ſubſequent ſtatutes. 
Statutes not in 11. Many ancient ſtatutes are penned in 1the 
the name of the form of charters, ordinances, commands, or pro- 
whole legiſlature. ene OY 
hibitions from the king, without mentioning” the 
concurrence of either lords or commons; yet inaſ- 
mamuch as they have always been acquicſced in as 
Wo vaqueſtionably authentick, this eſtabliſhes and con- 
firms their authority, and the defect 13 falved by 


ſuch univerſal reception. Hawkins's preface to ** 


, | 
Preamble. 12. The preamble or r- enkel of a ſtatute 13 


 Heeined true; and therefore good arguments may 


be. drawn from the preamble. 1 ft. 11. But 
the preamble ſhall not reitrain the operation of the 
enacting part; as where the preamble reciteth only 
a pirticular inconvenience, this ſhall not hinder a 
ſubſequent enacting clauſe from being underſtood 
in that more general ſenſe which the words would 
otherwiſe and of themſelves import, ſo as to take 
in other inconveniences or the like kind, alcho* not 
5 ſpecified in the preamble, 8 Mod. 144. "I P. 
85 2 Will. 320. 

Hay do ſuch a 13. Where a ſtatute direct the doing of a n 
oo eos, for the ſake of juſtice, or the publick good; the 
word may is the fame as the word hall: as where 

the ſtatute of the 13 14 C. 2. c. 12. enacts that the 


N ny make a rate to age rote the conſta- | 


te es 


7 
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tended of the quarter ſeſſions, unleſs it be ſpecially 
named in ſuch ſtatute; but only of the courts of 
record at Weſtminſter. 6 Co. 19, 20. 2 Hale's Hiſt. 
29, 30. i ana 97h : 
Ks It is a general rule in the conſtruction of Higher courts 
ſtatutes, that where things of an inferior degree are where the infe- 
firſt mentioned, thoſe of a higher dignity ſhall not Tor we fr 
be included under gencral ſubſequent words; as 
where a ſtatute ſpeaks of indictments to be taken 
before juſtices of the peace, or others having power 
to take indiftments, it ſhall be underſtood” only of 
other inferior courts, and not of the king's bench, 
or other courts at Weſtminſter. 2 Co. 46. 2 Haw. 

„ | | | 
: 16, Where a ſtatute gives power to the juſtices, Power tocon- 
to require any perſon to do a thing, as to take the OY 
oaths, the law implicitly gives them power to iſſue 
their precept to have the body before them; for 
when the law granteth any thing to any one, that 
alſo is granted, without which the thing itſelf can- 
not be: And it is againſt the office of the juſtices, 
and the authority given them by the law, that. they 


- ſhall go and ſeek the parties. 12 Co. 130, 131. 


17. Where a ſtatute gives power to the jullices of Neceſfityoffam- 
the peace, to hear and determine an offence in a jay. ; 
ſummary way; it is neceſſarily implied, and ſuppo- 
ſed, as a part of natural juſtice, that the party be 
firſt cited, and have opportunity to be heard and 
anſwer for himſelf. 1 Haw. 154. 4961 | 
18. Where an act of parliament gives power to Twojufticests' 
two juſtices finally to hear and determine an of- rr 8 
tence, it is neceſſarily ſuppoſed, that they ſhall be 
both together, or which is the ſame thing in other 
words, that they ſhall hold a ſpecial ſeſſions for that 
- purpoſe. And the like is, when they are to do any 
other judicial act, as to make an order of baſtardy, 
or adjudge the ſettlement of a poor perſon. For it 
13 unknown to the laws of England, that two perſons 
- ſhall act as judges in the ſame cauſe, when at the 
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ſame time one of them is in one part of the county, 
and the other in another. 

Informer's oth, 19. Where a ſtatute appoints a conviction to be 
on the oath of one witneſs ;, this ought not to be by 
the ſingle oath of the informer; for if the ſame 
perſon ſhould be allowed to be both proſecutor and 
witneſs, it would induce profligate perſons to com- 
mit perjury for the ſake of the reward. L. Raym. 
1545. | : 5 

conſeſſion. 20. Where a ſtatute direfterh, that a perſon ſhall 
be convicted of an offence, upon the oath of one or 


the party; yet if the offender ſhall before the ju- 
ſtice confeſs the offence, he may be convicted upon 
ſuch confeſſion : for confeſſion is ſtronger evidence 
than the oath of witneſſes. Dalt. 109, 162. Str. 
46. 

Diſcretionary a 21. Where an act of parliament gives power to 
* the juſtices of the peace, to take order in any 
matter according Io their diſcretions; this ſhall be 
underſtood, according to the rules of reaſon, law, 
and juſtice, and not by private opinion. 5 Co. 

| I OO, | | 8 
Nei, 22. In all caſes where the kingdom of England, or 
that part of Great Britain called England, hath been 
or all be mentioned in any act of parliament; the 
ſame ſhall be deemed ro comprehend the dominion of 
Wales, and town of Berwick upon Tweed. 20 G. 2. 
c. 42. J. 3. a n 360 | 
Tuclve month.. 2 3. It may be laid down as an invariable rule, 
| that the law favours liberty: So that in the con- 
ſtruction of a penal ſtatute, where the interpretation 
is dubious, that ſenſe muſt be purtucd (all other 
things being equal) which is more beneficial to the 
ſubject, or the party ſuffering. Thus, where an 
act directs, that the juſtices ſhall commit an of- 
fender to, priſon for 12 months, the juſlices may not 
alter the words, and commit him for à year; tor in 
this reſpe&t, 12 months and one year are not the 


days 


more witneſſes, and faith nothing of the confeſſion of 


lame: but the months muit be computcd at 28. 


Wk _ „ A Wa 


INTRODUCTION. 1 


days to the month, and not 2s kalendar months, 

unleſs it be ſo expreſſed in the act. 

224. In all caſes wherein, by any act of parliament, Quaker” afficm- 
an oath ſnell be allowed or required; the ſolemn *F 
affirmation of quakers ſhall be allowed inftead of 

ſuch oath, altho' no particular or expreſs proviſion 

be made for that purpole in the ſaid act. 22 G. 2. 

c. 48. 666 3 8 

But no quaker ſhall by virtue hereof be qualifies 
or permitted to give evidence in any criminal cauſe, 
or ſerve on any jury, or bear any office or place of 
profit in the government. /. 37. 

25. To ſay that a perſon ſhall forfeit generally, Ferfeitures 
or that he ſhall forfeit to the king, is all one; for the 
king ſhall have every forfciture not otherwiſe limit- 
ed. II Co. 60. | 

Except where a forfeiture is given in lieu of pro- 
periy and intereſ} ; for there it ſhall go to the pany 

injured. 1 Koll's Rep. go. 

For whereſoever a ſtatute giveth a forfeiture: or 
penalty, againit him which wrongfully detaineth or 
dilpoſfeſſeth another of his duty or intereſt; in that 
cate, he that hath the wrong ſhall have the forfeiture 
or penalty, and ſhall have an action for the ſame 
upon the ſtatute, and the king ſhall not have the 
forteiture in that caſe. 1 /t. 159. | 

26. Where a ſtatute ſaith, that ſuch a perſon Fine and ranſom, 
ſhall pay fine and ranſom to the king; in legal under- 
ftanding, ſuch fine and ranſom are all one : for if 
they were Givers, then ſhould the party pay two 
ſums, one for the fine, and another for the ranſom ; 
which was never done. 1 II. 127. 


27. Acts of e that ſpeak of fines or At the king's 
ranſoms at ihe king*s pleaſure, are always to be un- Pleture. 
derſtood of the king in his courts by his Juſtices. 

i H. H. 375. | 

28, It is ſaid that whereſoever a juſtice of the Where a power 
peace is impowered, by any ſtatute, to bind a per- e 
ion over, or to cauic him to do a certain thi 
and ſuch perion being in his pretence ſhall refuſe to 


1 be 
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be bound, or to do ſuch. thing; the: juſtice may 


commit him to the gaol, to remain there till he tall . 


comply. 2 Haw. 116. | 
Imprifoament, 29. When a ſtatute 2ppoints imprisoned but 
pon: limits no time when; it hall: be- WoIeaIatay. 0 8 
Co. 119. 


Impriſonment, 30. When a ſtatute appoints impriſonment, hem 


how loog. limits no time how long; the priſoner in ſuch caſe 


mult remain at the diſcretion of the court. Nat. | 


410. 

e 81 Where any offender ſhall by a aol: ha? 

the e 0 peace be committed to the houſe of correction, for 

what time, an Offence cognizable before him out of ſeſſions, 
and the time and manner of puniſnment is not 
by law expreſsly limited; he may commit him to 
the houſe of correction, there to be kept to bard, 
labour, until the next general or quarter ſeſſions, : or 
until diſcharged by due courſe of law. 17 G. 2. FG: 

32. inn 
ststute makinz 32. Wherever a ſtatute makes any 8 — 


1 offence fl it incidentally gives it all the properties of iclopy at; 
common law. 1 Haw. 105. 
Miſprifion. 33. Therefore an act of oerliament that 8 


an offence felony, doth conſequently introduce the 
puniſhment of concealing, that is, miſpriſion of fe- 
lony ; and every offence made felony by act of. and 
hament, includeth miſpriſion. 1 H. H. 78. 
lofznts, 34. An act making a new felony, — bot 


to infants under 14 years of age; but if they be ol | 


that age it binds them. 1 II. H. 700 170 fl of 
118 lonies by the expreſs words of any ſtatute, but alſo 
thoſe which are decreed to have or undergo judg- 
ment of life and member, do become felonies t thereby, 


whether the word felony were mentioned or "to 
1 Hat. 107. 


Body and goods, 36. But an offence ſhall never be de "> rat 
: by the conſtruction of any doubrful and ambiguous: | 


words of a ſtatute; and therefore if it be only pro- 
hibited under 20 of Jorfeiting beay and goods, or of 


3 being 


Life and mem 35, Not only thoſe crimes which are wade Bos 
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being at the king's: will for body, lands, and goods, 
it ſhall amount unto no more than a high miſde- 
meanor, puniſhable by a e or the like. 
1 Haw. 17. 
37. All felonies by the common low e the Benefit of clera 


benefit of clergy ; therefore where a ſtatute enacts a *. 


felony, and ſays, the offender ſhall ſuffer death, clergy 
lies notwithſtanding, and is never ouſted withour 
expreſs words, 3 Inft. 73. 2 Haw. 342. 
38. Saving of dower in a ſtatute making an of. — 
fence felony, is ſuperfluous; for by the 1 Ed. 6. _— 


c. 12, dower is not Joſt by the felony of the huf- 
band. ＋ 17. 


39. Where a penalty i is given to an informer UPON Cots, 
a penal ſtatute z he ſhall have no coſts, unleſs the 
ſtarute irſelf directs it, but he ſhall pay his coſts out 
of the penalty. 2 How. 274. 

Therefore where a juſtice hath power to inflict a 
pecuniary penalty, not exceeding ſuch a ſum ; he 
may do well in ſuch penalty to conſider the coſts of 
proſecution. | 
| 40. No damages can be given to the party griev- Damages, 
ed, upon an indictment, or any other criminal pro- 


ſecution; and where by ſtatute damages are given 


to the party grieved, it ſeems that they cannot be 
recovered on an indictment at the ſuit of the king, 
grounded on ſuch ſtature, unleſs ſuch method of 
recovering them be expreſsly given by the ſtatute; 
but that they ought to be ſued for in an action on 
the ſtatute, in the name of the party grieved. But 
it is every day's practice in the court of king's 
bench, to induce defendants to make ſatisfaction 
to proſecutors, for the colts of the proſecution, and 
alſo for the damages ſuſtained, by intimating an 
inclination on that account to mitigate the fine due 
to the king. 2 Haw. 210. 
41. Where a ſtatute gives treble damages; the Trevt damages 

juſtices are not to aſſeſs the damages, and then tre- 
1 enz but the jary cught co find the damages, 


and 
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and then the juſtices are to treble them. Cre. Car. 


449. 


Diſtreſs and ſale - 42. In all caſes where a juſtice is or ſhall be re- 


quired by any act of parliament, to iſſue a wartant 
of diſtreſs for the levying of any penalty inflicted, 


or any ſum ef money directed to be paid by ſuch 


act; it ſhall be lawful for ſuch juſtice granting the 
Warrant, therein to order and direct the goods 


diſtrained to be ſold within a certain time to be 


Umited in ſuch warrant, ſo as ſuch time be not leſs 
than 4; days, nor more than 8 days, unleſs ſuch 


Second offence, 


penalty or ſum. of money, together with reaſonable 
Charges of taking and keeping the diſtreſs, be ſooner 


E paid. And the officer making ſuch diſtreſs, may 


deduct the reaſonable charges of taking, keeping, 
and ſelling. the ſaid diſtreſs; and the overplus (if any) 
ſhall be returned to the owner on demand. (Except 
only in caſes of diſtreſs for quakers tithes and church 
rates.) 27 Geo. 2. c. 20. 

43. An act inflicting a penalty for a ſecaud of- 


fence, muſt always be underſtood, after conviction 


and judgment for the firſt offence; and the ſecond 
offence muſt be committed after the firſt conviction, 


and judgment thereupon given: for it doth not ap- 
pear to be an offence, until | judgment by proceeding 
of law be given againſt the offender. 2 Ii. 468. 


And the indictment for a ſecond offence, muſt 


recite the record of the firſt conviction; and upon 
the evidence, the record of the firſt conviction muſt 
be proved: but the matter of the firſt conviction 
ſhall never be re-examined, but muſt ſtand by 
5 1 H. H. 686, 
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Abjuration Oaths. See Oaths. 
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J. Of acceſſaries in general E 
I. Of acceſſaries before the fact. 


II. Of . aggeſſaries after the fat. 
I. ths W are to be proceeded againſt, 


1. 07 acceſſaries in general. 


I, \ CCESSARY (quaſi accedens dd culpam) is he 


that is not the chief actor, but one that is concerned 
in the felony by commandment, aid, or receipt. 

2. In the higheſt capital offence, namely, high treaſon, 
there are no acceſſaries, neither before nor after; for the 
confenters, aiders, abettors, and knowing receivers and 
comforters of traytors are all principals. 1 Halz's Hift. 613. 

But yet as to the courſe of proceeding, it hath been, and 
indeed ought to be the courſe, that thoſe who did actually 
commit the very fact of treaſon, ſhould be firſt tried, be- 


Acceſſary, what, 


In the higheſt 
offence, no ace 
ceſſaries. 


fore thoſe that are principals in the ſecond degtee; becauſe 


otherwiſe this inconvenience might follow, that the prin- 
cipals in the ſecond degree might be convicted, and yet the 
principals in the firſt degree may be acquitted, which 
would be abſurd. 1 H. H. 613. n 
3. In caſes that are criminal, but not capital, as in petit 
larceny and treſpaſs, there are no acceſſaries; for the acceſ- 
ſaries before are in the ſame degree as principals ; and ac- 
ceſlaries after, by receiving the offenders, cannot be in law 
under any penalties as acceſſaries, unleſs the acts of par- 
liament that induce thoſe penalties do expreſly extend to 
receivers or comforters, as ſome do. 1 H. H. 613. 

4. It remains therefore, that the buſineſs of this title 
of aeceſſaries refers only to capital felonies, whether by the 
common law, or by act of parliament. | : 
5. Concerning which, Lord Cote obſerves generally, 
that when an offence is felony, either by the common 
law, or by ſtatute, all acceſſaries both before and after 
are incidentally included. 3 If. 59. | 
os, I. +8 


6. But 


In the loweſt 
offences, no ac» . 
ceſlaries, 


Acceſſaries only 
in felony, 


. Acceſſaries im- 


plied in ſelony. 


2 


Acceſſaries in fe- 
lonies by ſtatute, 


How far getef- 
larics by ſtarute 

dall have their 
clergy. 


Acceſſar) beſcre. 


Acceſta ries. 


6. But as to felonies by act of eee Lord Hats 
diſtinguiſhes thereupon as follows: Regularly (he ſays) if 
an act of parliament enact an offence to be felony, tho' it 


mention nothing of acceſſaries before or after, yet virtually 


and conſequentially thoſe that counſel or command the of- 
fence are acceſſaries before, and thoſe that knowingly re- 
ceive the offender are acceſſaries after. 1 H. H. 613. 

But it the act of parliament that makes the felony, in 
expreſs terms comprehend acceſſaries before, and make 
no mention of acceſſaries after, namely, receivers or com- 
forters, there it ſeems there can be no acceſſaries after; 
for the expreſſion of procurers, counſellors, or abettors, 
all which import acceſſaries before, make it evident, that 
the law - makers did not intend to include acceſſaries after, 
which is an offence of a lower degree th ap acceſcuries be- 
fore. 1 H. H. 614. 5 

And altho' it be ati? true, that an act of parliament 
creating a felony, renders conſequentially acceſſaties before 
and after within the ſame penalty, yet the ſpecial penning 
of the act ſometimes varies the caſe : Thus the ſtatute of 
3 H. 7. c.2. for taking away women, makes the taking 
away, and the procuring and abetting, yca and wittingly 
receiving alſo, to be all equally principal felonies, and ex- 


cluded of clergy. Again, the ſtatute of 27 Eli . 1 


makes the coming in of a jeſuit trean, the receiving or 
relieving of him felony, the contributing of money to his 
relief a fræmunire. So that acts of parliament may di- 
verify the offences of acceſſary or principal, according to 
the various penning tkereof, and fo have done in many 
caſes. 1 H. H. 614, 615. | 
7- Allo a ſtatute excluding the principals from the be- 
nefit of clergy, doth not 3 exclude the acceſſaries 
before or after; neither doth a ſtatute, excluding the ac- 
ceſſaries, thereby exclude the principals. 2 Haw. 342. 


II. Of — 1 Lefore the 5 


An acceſſary before the fact committed, is he that being ab- 
fent at the time of the felony committed, doth yet procure, 
ccunſil, command, or abet another to commit a felony. 

3 abſent at the time of the felony committed] For if he 
is preſent, 1 10 is not an acceſſary, but a principal. 


So alfo, if divers come to commit an unlawful act, and 
be preſent at the time of the felony committed, tho' one 


of them only don it, they are all principals. Hole Pl. 
225 


22 


2 


operated in his ſtation at one and the ſame inſtant towards 


Acteftary. — 
So if one preſent move the other to ſtrike; or if one bree 
ſent did nothing, but yet came to aſſiſt the party if needfol; 
or if one hold the party while the felon ſtrikes him; or if 
one preſent deliver his weapon to the other that ſtrikes: for 
they arc preſent, aiding, abetting, or comforting. la. 216. 

So if ſev era perſons ſet out together, or in fmall par- 


ties, upon one common deſign, be it nurder or other fe- 


Jony, or for any other purpoſe unlawful in itſelf, and eh 
taketh the part aſſigned him; ſome to commit the 


others to watch at proper diſtances and ſtations to prevent 


a ſurprize, or to favour (if need be) the eſcape of thoſe 
who are more immediately engaged : they are 4h, pto pfovided 
the fact be committed, in the eye of the law preſent at "I 


For it was made a common cauſe with them; each 


the ſame common end; and the part each man took tend- 
cd to give countenance, encouragement and protection to 
the whole gang, and 'to infure the ſucceſs of their com- 


I 
mon enterprize, Foſter's Crotun Law, 350. 

But if one came caſually, not of the confederacy, tho? 
he hindred not the felony, he is neither principal nor ac- 
ceſſary, altho' he apprehend not the felon ; but for his 
ls. {4.005 he is puniſhable by fine and imme 
Hale's Pl. 216. 2 Haw. 313. 

Alſo in ſome caſes, even a perſon abſent may be prin- 
cipal; as he that puts poiſon into any ching- to poiſon an- 
other, and leaves it, tho* not preſent when it is taken; 
And ſo it ſeems all that are preſent when the poiſon is ſo 
infuſed, and conſenting thereunto. Hale's Pl. 216. 

Naa counſel, command, or abet] but here note ſome 
diverſities: As, 

(1): ben the principal doth not accompliſh the fad * 
ther in the ſame ſort, as it was beforehand agreed between 
him and the acceſſary. And therefore if one commands an- 
Other to lay hold upon a third perſon, and he Jays hold up- 
on him and robs him, the perſon commanding is not ac- 
ceſſary to the robbery ; for his command might have been 
performed without any robbery. Dalt. c. 161. | 

But if the command had been to beat him, and the par- 
ty commanded doth kill him, or beat him fo that he dieth 
thereof; the perſon commanding ſhall be acceſſary to the 
murtter.: for it is a hazard in beating a man, that he may 
die thereof. Dalt. c. 161. 

(2) He that commandeth or counſelleth any evil or unlawful 
a to be done, ſhall be adjudged acceſſary to all that ſpall enjug 
upon the ſame evil act, but not to any other di itinet thing, As 
if one command another to ſteal a horſe, and ne ſtealeth an 

B 2 OX ; 
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Acceſtary. 
ox; - or to rob a man by the highway of his money, and 
he robs him in his houſe of his plate; or to burn ſuch a 
one's houſe, and he burneth the houſe of another: Theſe 
are other acts and felonies than he commanded to be done, 


and therefore he ſhall not be adjudged accetſary to them. 
Dalt. c. 161. 


(3) But if a perſon commit the ſame felony, which another 


Ai command or counſel to be done, tho be dith it at another 


time, or in another place, or in another fort than was com- 


manded or counſelled, yet here ſuch perſon commanding or caun- 


ſelling Pall be acceſſary. As if he doth counſel to kill a 


man by poiſon, and he kills him with a dagger; or to kill 
by the highway, and he kills him in his houſe ; or to 
ill him one day, and he kills him on another day p in theſe 
and the like caſes, he ſhall be acceſſary. Dalt. c. 161. 


(4) Thoſe offences which in the conſtruction of law are ſud- 


den and unpremeditated, cannot bave any acceſſaries before. 
As killing: a man by miſadventure, in his own defence, 
or manſlaughter: For in ſuch caſe ther? can be no procu- 
ring, counſelling, commanding, or abetting. But there 
may be acceſſaries after. 1 H. . 616. 

(5) It ſeems to be generally agreed, that he who bar oY 


conceals a felony, which he knows to be intended, is guilty only 


of a miſpriſon of felony, and ſpall not be adjudged an acceſſary ; 
tor this is not procuring, counſelling, or abetting. 2 Haw. 

17. 
: 8 Alſo, if a man counſels or commands another to 
kill a perſon, and before he hath killed him, he who coun- 
ſelled or commanded it, repents, and countermands it; 
charging him not to kill him, and yet after he doth kill 


him; here ſuch perſon countermanding ſhall not be ad- 


judged acceſſary to the murder: For, generally, the law 
adjudgeth no man acceſſary to a felony before the fact, but 
ſuch as continue in that mind at the time that the felony 
is done and executed. Dalt. c. 161. 

(7) But if a perſon adviſe a woman to kill her child 
as ſoon as it ſhall be born, and ſhe kill it in purſuance of 
ſuch advice; he is an acceſſary to the murder, tho” at the 
time of the advice, the child not being born, no murder 
could be committed of it : For the influence of the felo- 
nious advice continuing till the child was born, makes 


the adviſer as much a felon, as if he had en his advice 
after the birth. 2 Haw. 315. 
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ne, III. Of acceſſaries after the fact. 

M. . ; a i © . | 
Acceſſary after the Fact is, where a perſon knowing the fe- Acceſſary after, 

"HOW bony to be committed by another, relieves, comforts, or aſſiſis the 

her elan. | BY 

- Knowing the feliny to be committed] There can be no 

1 doubt, but that it is neceſſary that the receiver have no- 

8 tice of the felony, either expreſs or implied, and ſo to 


ill be laid in the indictment, that the receiver ineo that the 5 
perſon received by him, had committed the principal fer 
lony. 2 Haw. 319. | | * 
| The felony] This as hath been ſaid, holds place only in 
WY felmies, and in thoſe felonies, where by the law judgment 
| of death regularly ought to enſue; and therefore not in 


94 petit larceny. 1 H. H. 618. 

250 And therefore if a perſon do barely receive, comfort or 
NE conceal an offender guilty of any common treſpaſs, or in- 
erior crime of the like nature, tho* he knew him to have 
been guilty, and that there is a warrant out againſt him, 
rely TENT WOT END D 5 

ay yet he is not an acceſſary to the offence ; but perhaps in : 
Sh ſuch caſe he may be indictable for a contempt of the law, 

73 4 add . | . 

1 in hindering the due courſe of juſtice. 2 Haw. 311. 

1 5 Relieves, comforts, or aſſiſts the felon] In the explication 

10 of theſe words ſeveral things are confiderable ; | 

(1) Generally, any aſſiſtance whatſoever given to one 
5 known to be a felon, in order to hinder his being appre- 
411 hended, or tried, or ſuffering the puniſhment to which he is 


6 condemned, is ſufficient to bring a man within this deſcrp- 
tion, and make him acceſſary to the felony; as where one 


= aſſiſts him with a horſe to ride away with, or with money 
ay or victuals to ſupport him in his eſcape. 2 Haw. 317. 

(2) But if a man knows that a perſon hath committed 
ile a felony, but doth not diſcover it, this doth not make him 
3 an acceſſary, but it is a miſpriſon of felony, for which 
3 he may be indicted, and upon his conviction fined and 
5 impriſoned. 1 H. H. 618. 5 | 
i (3) Alſo if a man ſees another commit a felony, but con- 
Log ſents not, nor yet takes care to apprehend him, ortolevy hue 
and cry after him, or upon hue and cry levied doth not purſue 


him ; this is a negle& puniſhable by fine and impriſonment, 
but it doth not make him an acceſſary. 1 H. H. 618. 
([.) In like manner, if one commit a felony, and come 
to a perſon's houſe before he be arreſted, and ſuch per on ſut- 
of | fer him to eſcape without arreſt, knowing him to h /e com- 
mitted a felony, this doth not make him accefſary ; * 
5 Wy | he 


Acteſtarp. 
he take money of the felon to ſuffer him to eſcape, this 
makes him acceſſary: And fo it is if he ſhuts the fore door 


of his houſe, whereby the purſuers are deceived, and the 


| felon hath opportunity to eſcape, this makes him an acceſ- 
ſary ; for here is not a bare omiſſion, but an act done by 
him to accommodate the felon's eſcape. 1 H. H. 619. 

(5) Alſo it ſeems to be ſettled at this day, that whoſo- 
ever reſcues a ſelon from an arreſt for the felony, or vo- 


luntarily ſuffers him to eſcape, is an acceilary to the fe- 


lony. 2 Haw. 318. 

(6) But if a felon be in priſon ; he that relieves him 
with neceſſary meat, drink, or cloaths, for the ſuitentation 
of life, is not acceſſary. 1 H. H. 620. | 

(7) So if he be dailed out; it is lawful to relieve and 
maintain him, for he is ſtill in ſome ſort in cuſtody, and 
is under a certainty of coming to his trial. 1 H. H. 620. 

(8) But if a felon be in gaol; for a man to convey in- 
ſtruments to him to break priſon to make an eſcape, or to 
bribe the gaoler to let him eſcape, makes the patty an acceſ- 
ſary: for tho* common humanity allowsevery man to afford 
ſuch perſons neceſſary relief, yet common juſtice prohibits 
all unlawful attempts to caule their efcapes. 1 H. H. 621. 

(9) The ſending a letter in favour of a felon, or adviſing 
to labour witneſſes not to appear, makes no acceſſary; but 
it is a high contempt. Hale's Pl. 219. | | 

(10) A man may be acceſlary to an acceſſary, by the 
receiving of him knowing him to be an acceſlary to felony, 
1 H. H. 622. 5 | 

(11) If a man hath goods ſtolen, and. he receives his 
goods again, ſimply, without any contract to favour the 
felon in his proſecution, this is lawful ; but if he receive 
them upon agreement not to proſecute, or to proſecute 
faintly, this is theftbote, puniſhable by impriſonment and 
ranſom, but yet it makes him not an acceſſary; but if he 
take money of him to favour him, whereby he efcapes, 
this makes him acceſſary. 1 H. H. 619. | 

(12) And if any perſon ſhall receive or buy ſtolen goods, 
knowing them to be ſtolen ; or ſhall receive, harbour, or 
conceal the thieves ; he ſhall be deemed an acceſſary, and 
be tranſported for fourteen years. 3 . c. 9. [. 4. 5 Jn. 
6.31. / 5. 4 Geo. c. 11. And buying the goods at an 
undervalue, is a preſumptive evidence, that he knew they 
were ſtolen, 1 H. H. 619, | 

(13) It ſeems agreed, that the law hath ſuch a regard to 
that duty, love, and tenderneſs, which a wife owes to her 
| huſband, as not to make her an acceſſary to felony by any 
receipt given to her huſband ; yet if ſhe be any way guilty 
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uſual way; but he may be indicted in another indictment, 


Acceſſary. % 7 
bf procuring her huſband to cominit it, it ſeems to make 
her an acceſſary before the fact, in the ſame manner as if 
the had been fole. Alſo it eme agreed, that no other 
relation beſides that of a wife to her huſband, will exempt 
tae receiver of a felon from being an acceſlary to the fe- 
Jony ; from whence it follows, that if a maſter receive a 
ſervant, or a ſervant a maſter, or a brother a brother, or 
even a huſband a wife, they are acceſſaries in the ſame 


manner as if they had been mere ſtrangers to one another, 


2 Haw. 320. 

(14) But if, the wife Aber; the huſband being ignorant 
of it, do receive any other perſon being a felon ; the wife 
is acceſſaiy, and not the huſband. 1 H. H. 621. 

(15) But if the huſband and wife both receive a felon 
knowingly, it ſhall be adjudged only the act of the huſ- 
band, and the wife ſhall be acquitted. 1 H. H. 621. 

* 


IV. Flow they are to be proceeded againſt, 


1. By 3 Ed. 1. c. 15. Thoſe who are accuſed of the re- © Amen how 
150 Ms felons, or of commandment, or force, or of aid in fe- Far han. 
an; done, ſhall be bailable; but this ſeemeth to be only where 


it ſtands indifferent whether the party be guilty or inno- 


cent: for if there are ſtrong preſumptions of guilt, it ſeem- 
eth that he is not bailable. 2 Hat. 102. 

2. Where a perſon is feloniouſly ſtricken or poiſoned in In what county 
one county, and dies theregſ\in another county, the acceſ- ** 4: 
ſary may be indicted in the egunty where the death ſhall 
happen. "2&4 Za. 6.6: 2; 3 © 

Alſo, where a murder or felony mal be committed in 
one county, and the perſon ſhall be acceſlary i in another 
county, the acceſſary may be indicted in the county where 
he was acceſſary: And the judges of aſſize, or two of them, 
of the county where the offence of the acceſſary ſhall be 
committed, on ſuit to them made, ſhall write to the keeper 
of the records where the principal ſhall be convicted, to 
certify them whether ſuch principal be attainted, convict- 
ed, or otherwiſe diſcharged; which he ſhall certify under 


his ſeal, 2 3 Ed. G. . 4. 


3. The accellary may be indicted in the ſame indiQ- Acceſſsy 3nd 
rhent with the principal, and that is the beſt and moſt le Dp 
but then ſuch indictment muſt contain the certainty and 
kind of the principal felony. 1 H. H. 623. 

4. It ſeemeth that the acceſſary may be put to anſwer be- Principal to be 
fore the principal hath appeared; but his plea cannot be tried RO 
before ſuch appearance, unleſs he defires-it himſelf; but if 

| B 4 ies & he 


Both tried by 


one inqueſt. 


2 Acceſſary. 


he will put himſelf upon his trial, before the principal be 
tried, he may; and his acquittal or conviction, upon ſuch 
trial, is good. 2 Haw. 322. 1 H. H. 623. 

But it ſeemeth neceſſary in fach caſe to reſpite judgment, 
till the principal be convicted ; for if the principal be after 
acquitted, that conviction of the acceſlary is annulled, and 
no judgment ought to be given againſt him: But if he be 

805 uitted of the acceſſary, that acquittal is good, and he 

be diſcharged. 1 H. H. 623, 624. 

5. It ſeems to be ſettled at this day, that if the principal 
and acceſſary appear together, and the principal plead the ge- 
neral iſſue, the acceſſary ſhall be put to plead alſo; and chat 
if he likewiſe plead the general iſſue, both may be tried by 


one inqueſt; but that the principal muſt be firſt convicted, 


Acceſſary may 
be tried, tho” 


the principal be 


not attainted. 


Receiver of ſto- 
Jen goods may 
be tried betore 
the principal, 


and that the jury ſhall be charged, that if they find the prin- 
cipal not guilty they ſhall find the acceſlary not guilty. But 
it ſeems agreed, that if the principal plead a plea in bar, or. 
abatement, ora former acquittal, the acceflary ſhall not be 
forced to anſwer, till that plea be determined : for if it be 
found for the principal, the acceſſary is diſcharged ; if againſt 
the principal, yet he ſhall after plead over to the felony, 
and may be acquitted, 2 Haw. 323. 1 H. H. 624. 

6. Anciently the acceſſary could not be tried, unleſs the 
principal were attainted (3 £4. 1, c. 14.) but by the 1 Ann. 
fat. a. c. 9. / 1. if the principal be convicted, or pe- 


remptorily challenge above twenty of the jury, the ac- 


cefiary may be tried and puniſhed as if the principal had 
been attainted ; and this, altho the principal be admitted 
to his clergy, pardoned, or otherwiſe delivered before at- 
tainder, 

7. But in the caſe of ſtolen goods, if the principal can- 
not be taken, the buyer or receiver may be proſecuted as 
for a miſdemeanor, to be puniſhed by fine and impriſon- 


ment, or other ſuch corporal puniſhment as the court ſhall 


think fit, altho' the principal be not convicted; which 
ſhall exempt the offender from being puniſhed as acceſſary, 
if the principal be afterwards taken and convicted. 1 Ann. 


ſlat. 2. c. 9. /. 2. 5 Ann. c. 31. ſ. 6. And by the 29 


Geo. 2. c. 30. the buyer or receiver of ſtolen lead, iron, 
copper, brais, bell- metal, or ſolder, may be convicted, al- 
tho? the principal hath not been convicted; ;5 and ſhall be 


| tranſported for fourteen years. 


And by the 10 G. 3. c. 48. Every perſon who ſhall 
buy or receive any ſtolen jewel or jewels, or any ſtolen 


gold or ſilver plate, watch or watches, knowing the ſame 


to have been ſtolen, ſhall, in all caſes where ſuch jewel 


or jewels, or goid or ſilver plate ſhal} have been felo- 


— 
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niouſly ſtolen, accompanied with a burglary actually com- 
mitted in ſtealing the ſame, or ſhall have been feloniouſſy 


taken by a robbery on the highway, — be triable as we 1 
before conviction of the principal felon whether he be in 
or out of cuſtody, as after his conviction : and if ſuch, 
perſon ſo buying or receiving ſhall Be convicted thereof, 
he ſhall be guilty of felony, and traniported for 14 years. 


8. It ſeemeth not reaſonable, Mr. Hawks ſays, where Caſe where a 


* res a , - . ._- "perſon is charged 
a perſon is charged as acceſſary to more than one princi- 2, acceſſary to 


pal, to try him on the conviction of one, before all of more than one, 


them have appeared; becauſe hereby he may be ſubject to 
the hardſhip and hazard of two trials for his life for the 
ſame offence, which is contrary to the general courle. of 
the law. 2 Haw. 323. 5 5 
But if a man be indicted as acceſſary to two or more, 
and the jury find him acceſſary to one, it is a good ver- 
dict, and judgment may paſs upon him. Fo. 361. | 
And therefore the court in their diſcretion (Sir Michael 
Feſter ſays) may arraign him as acceſſary to ſuch of the 
principals who are convicted ; and if he be found guilty as 
acceſlary to them or any of them, judgment ſhall paſs upon 
him ; But on the other hand, if he be acquitted, that 
acquittal will not diſcharge him as acceſlary to the others, 
and when they, come in and are convicted and attainted, 


or if judgment of outlawry paſſeth againſt them, he may 


be arraigned de nave as acceſſary likewiſe to them. Altho? . 
it is the ſafer eourſe (according to lord Hale) to reſpite the 
arraignment of the acceſſary, till all appear or are out- 
lawed. Ff. 36 1. 8 | | 

9. If the principal be erroneouſly attaint, yet the ac- Caſe where 
ceſſary ſhall be put to anſwer, and ſhall not take advantage On is ec 
of the error in that attainder; but the principal reverſing ie 9 
the attainder, reyerſeth the attainder of the acceſſary. | 
1 H. H. 625; | | 


But upon this, Sir Michael Foſter diſtinguiſheth as fol- 


lows: If the principal and acceſſary are joined in one in- 


dictment and tried together, which ſeems to be the moſt 
Eligible courſe where both are ameſnable to the court; 


there is no room to doubt, whether the acceſſary may not 


enter into the full defence of the principal, and avail him- 
ſelf of every matter of fact, and every point of law tending 
to his acquittal. For the acceſlary is in this caſe to be 
conſidered as a partner in the ſuit, and this ſort of de- 
"9%; neceſſarily and directly tendeth to his own acquittal. 
oft. 365. | Th 5 
But when the acceſſary is brought to his trial, after the. 
conviction of the principal; it is not neceſſary to enter 


ita 
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into a detail of the evidence on which the conviction was 


founded. Nor doth the indi&ment aver that the principal 


was in fact guilty. It is ſufficient if it reciteth, with pro- 
per certainty, the record of the conviction. - This is evi- 
dence againſt the acceſſary, ſufficient to put him upon his 
defence. For it is founded on a legal preſumption, that 
every thing in the former proceeding was tightly and pro- 


= perly tranſacted. But a preſumption of this Kind muſt, 
as it ſeemeth, give way to facts manifeſtly and clearly 


proved. As againſt the acceſſary, the conviction of the 


principal will not be concluſive; it is as to him res inter 
alios acta. Id. | | 

And therefore if it ſhall come out in evidence upon 
the trial of the acceſſary, as it ſometimes hath and fre- 
quently may, that the offence of which the principal was 
convicted did not amount to felony in him, or not to that 


ſpecies of felony with which he was charged; the acceſ- 


ſary may avail himſelf of this, and ought to be acquitted, 


Foft. 365. | 5 | 
And as in point of lat, ſo alſo in point of fad, if it 
ſhall manifeflly appear in the courſe of the acceſſary's trial, 
that the principal was innocent; common juſtice ſeemeth 
to require that the acceſſary ſhould be acquitted. As ſup- 
poſe a man is convicted upon circumſtantial evidence, 


{trong as that fort of evidence can be, of murder. Ano- 


ther is afterwards indicted as acceſſary to this murder; and 
it cometh out upon the trial by inconteſtable evidence, that 
the perſon who was ſuppoſed to be murdered is ſtill living; 


in this caſe certainly the perſon indicted as acceſſary ſhalt 


be acquitted. Or ſuppoſe the perſon to have been in fact 


Acceſſary ac- 
quitted may be 
indicted as prin- 


cCipal. 


Whether the 
principal ac- 
quitted may be 
indicted as ac- 
ceſſary before. 


murdered, and that it ſhould come out in evidence to 


the ſatisfaction of the court and jury, that the witneſſes 
againſt the principal were miſtaken in his perſon (a caſe of 
this kind Sir Michael Fofter ſays he has known), that the 
perſon convicted as principal was not nor could poffibly 
have been preſent at the murder. Id. 367, 368. 

10. If one perſon be indicted as principal, and another 
as acceſſary, and both be acquit ; yet the perſon indicted 
as acceſſary may be indicted as principal, and the former 
acquittal as acceſſary is no bar. 1 H. H. 625. | 

11. But if a perſon be indicted as principal and acquitted ; 


lord Hale ſays, he ſhall not be indicted as acceffary before: 


And if he be, he may plead his former acquittal in bar, 
for it is in ſubſtance the ſame offence. 1 H. H. 626. 
But Sir Michael Foſter obſerves upon this, that in the 
eye of the law, the offences of principal and aeceſſary do 
ipecifically differ; and if a perſon indicted as principal, 
A | | cannot 


2 


; Acteſtary. 
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541 cannot be convicted upon evidence tending barely to prove 

Rf him to have been acceſſary before the fact, which muſt 

Je needs be admitted, it doth not appear how an acquittal 

15 upon one indictment can be a bar to a ſecond for an of- 

lat fence ſpecifically different from it. Fg. 362. | 

82 12. So if a man be indicted as principal, and acquitted; Principal ac- 
lt, he may be indicted as acceſſary after, for they are offences eee. . 

ly ef ſeveral natures. 1 H. H. 626. Oo 4. 8 
he 3. And ſoit is if he be indicted as acceſſary before, Acceiſary before | 

r and acquitted; yet for the ſame reaſon he may be indicted ee ee 
| as accellary after. 1 H. H. 626. 8 SA cceſſacg Murr. 

F | | | 

4 Indictment of an acceſſary before the fart, taken 

as from Coke's report of Lord Sanchar's caſe, g Co. 

at 116. which, as the proſecution was by the king's 

{= ſpecial command, was probably drawn by good 

d. advice; and on which Robert Creighton, eſquire, 

5 (Lord Sanchar of Scotland) was convicted and 

15 hanged - "VIZ. bbs A | | 

41 Middleſex. INH E jurors do preſent for the lord the king 

7 | | upon their oath, That whereas Robert Car- 

of liel late of London, yeoman, and James Irweng late of Lon- 


'F don aforeſaid, yeoman, not having God before their eyes, but ſe- 
duced by the inſtigation of the devil, the eleventh day of May 


1 in the year of the reign of our lord James by the grace of God f, 
11 England, France, and Ireland, king, defender of the faith, and 
25 fo forth, the tenth, and of Scotland the forty- fifth, at London, 
* that is to ſay, in the pariſh of St. Dunſtan in the Weſt, and 
87 in the ward of Farringdon without London aforeſaid, bc. 
f with force and arms, &c. felonouſty and of their aforethought 
Nos malice, in and upon one John Turner then and there in the 
y peace of God and of the ſaid bord the king being, made an afjault 
| and affray, and the afereſaid Robert Carliel à certain gun 
* ſtormentum] called a piſiol, of the value of 5 s. then and there 
4 charged with gunpowder and a leaden bullet, whith gun the 
| ſaid Robert Carliel in his right hend then and there had and 
held, in and upon the aforeſaid John Turner then and there 
. felomouſly, v:luntarily, and of his malice forethought, did ſhoot 
8 and diſcharge; and the aforeſaid Robert Carliel, with the 
5 leaden bullet aforeſaid from the gun aforeſaid then and there 
1 ſpet and diſcharged, the aforeſaid John Turner, in and upon 
Fo the left part of the breaſt of him Sap John Turner, zear 
*. the left pap of him the ſaid John Turner, then and there fe- 
| doniouſly flruck, giving to the ſaid John Turner then and there 
- with the leaden bullet aforeſaid out of the gun aforeſaid then 


and 
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and there foot off and diſcharged, in and upon the left part ef. 


the breaſt of him the ſaid John Purner, one mortal wound of 
the breadth of half an inch, and depth of frue inches, of which 
mortal wound the aforefaid John Turner at London aforeſard, 
in the pariſh and ward aforeſaid, inflantly died And that 
James Irweng feloniaufly, and of his forethought malice, then 
and there was preſent, aiding, aſſiſting, abetting, comforting 


and maintaining the aforeſaid Robert Carliel to the felony and 


murder aforeſaid in form aforeſaid to be done and committed; 


and fo the e Robert Carliel and James Irweng the 


aforeſaid John Turner at London aforeſaid, in the pariſh and 


ward aforeſaid, in manner and form aforeſaid, feloninufly, vo- 


Juntarily, and ef their forethought malice, killed and murdered, 
againſt the peace of the lord the now king his crown and dig- 
rity; And that one Robert Creighton, late of the pariſh of 
dt. Margaret in Weſiminſſer, in the county of Middleſex, 


eſquire, not having God before his eyes, but being ſeduced 
by the inſtigation of the devil, before the felony and mur- 


der aforeſaid by the aforeſaid Robert Carliel and James Ir- 


weng in manner and form aforeſaid done and committed, 


that is to ſay, the tenth day of May in the year of the 
reign of our lord James by the grace of God of England. 
France, and Ireland, king, defender of the faith, and fo 
forth, the tenth, and of Scotland the forty-fifth, the afore- 
faid Robert Carliel, at the aforeſaid pariſh of St. Margaret in 
Fefimin/ter aforeſaid, in the county of Midaleſex aforeſaid, 


to the felony and murder aforeſaid, in manner and form 


aforeſaid to be done and committed, maliciouſly, feloni- 


ouſly, voluntarily and of his forethought malice, did incite, 


move, abet, counſel and procure, againſt the peace of the 
faid lord the king that now is, his crown and dignity. 


If after the fact, then the form may be thus; 


And that A. O. late of in the county of: : 
yeoman, well knowing the ſaid (offender) to have done and 
commutted the ſaid felony in manner and form aforeſaid, after- 
wards, to wit, on the day of in be 
year of the reign of- at - aforeſaid in the county 
eforefaid, with force and arms, him the ſaid did then 


and there felonioufly, and of his malice forethought, receive, 


aid, and comfort ; againſt the peace of the ſaid lord the king 
that now is, his crown and dignity, | 


Action popular, See Jnfozmation, = 
Advitfon: 
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Addition. 


O prevent the inconvenience of troubling one perſon 
for another, it is enacted by 1 H. 5. c. 5. that in 


; every original writ of Actions perſonal, appeals, and indict- 


ments, in which the exigent fhall be awarded, te the names of 
the defendants additions ſpall be made, of their gate or degree or 
miflery, and of the towns, or hamlets, or places, and counties, 


| of which they were, or bec and if by proceſs upon the ſaid 


original writs, appeals, or indiftments, in which the ſaid 
additions be omitted, any outlawries be pronounced, they ſhall 
be void; and before the outlawries pronounced, the ſaid writs 
and indicimenis ſhall be abated by the exception of the party. 

In which the exigent ſhall be awarded] The exigent is 2 
writ whereby the ſheriff is commanded to proclaim the 
party in the county court, in order to his being outlawed. 
And by theſe words the a& extendeth only to caſes where 
procets of outlawry may be awarded; and therefore it ex- 
tendeth not to an indictment for encroaching on a high- 
way, becauſe in that caſe proceſs of outlawry lieth not, 
but a diſtreſs. Croke Eliz. 148. | 2 55 

To the names of the defendants] Regularly by the common 
law, every natural man, having no name of dignity, ought 
to be named in all originals and other ſuits by his chriſtian 
name, and firname, and that, before this act, ſufficed; but 
if he had a name of inferiordignity (as knight or banneret) 
he ought to be named by his chriſtian name and ſirname, 
and by the addition of his name of dignity. 2 /nft. 665. 

If there be a corporation of one fole perſon, that hath a 
fee ſimple, and may have a writ of right, he may be na- 
med by the common law by his chriſtian name without 
any ſirname, as John biſhop of P. 2 Inf. 666. 

If it be a corporation aggregate of many able perſons, 
as mayor and commonalty, dean and chapter ; the mayor 
or dean need not be named by his chriſtian name, becauſe 


that ſuch a corporation ſtandeth in lieu both of.the chxiſ- 


tian name and ſirname. 2 Inſt. 666. 125 

A duke, marquis, earl, viſcount, or baron might by the 
common law be named by his chriſtian name, and by the 
name of his dignity ; as John duke of M. 2 Iuſt. 666. 

Additions ſhall be made] The addition as well of the eſtate, 
degree, or miſtery, as the town, hamlet, or place, ought by 
force of this act to be alledged, in the firſt name; for an 
addition after the alias diftus is ill: As for inſtance, where 
the indictment was againſt W. R. otherwiſe called V. R. 
of H. for without the alias dictus there is no addition of 
the vill; and if the party is not ſufficiently named in the 


fir 
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firſt part, the alias cannot aid or help it. 2 72. 669. 


3 Salk. 20. 


Where there are ſeveral defendants of different names, 


and the ſame addition, it is ſafeſt to repeat the addition 
after each of their names, applying it ee to every 
one of them. 2 Haw. 187. 

Where a father hath the ſame name ind the ſame addi- 
tion with a defendant being his ſon, the action 1s abateable 
unleſs it add the addition of the younger to the other addi- 
tions ; but where the father is the cefergant, it is ſaid that 
there is no need of the addition of the elder, 2 Haw. 187. 

Of their eflate or degree} E fquire is a good addition. 
And the eldeſt Tons of peers, in the life time of their fa- 
thers, tho” frequently titular lords, yet are only eſquires. 


So alſo the younger ſons of pcers, and their eldeſt ſons, in 


perpetual ſucceſſion. Allo the eldeſt ſons of knights, 
and their eldeſt fons, There are alto eſqutres by virtue 
of their office, as juſtices of the peace, and others who 
dear any office of truſt under the crown. 1 Blackſt. 405. 
And it ſeems clear, that no one can be well detcribed 
by the addition of a temporal dignity of any other nation 
beſides our own ; becauſe no ſuch 6:2nity can give a man 
an higher title here, than that of an eſquire. 2 Jaw. 187. 
Clerk is a good addition of a clergyman ; and he that 


| hath taken any degree in either of the univerſities, may 


be named by that degree. 2 Inft. 668. 1 Black/t. 405. 

Gentleman and gentlewoman are good additions. And as 
for gentlemen, ſays Sir Thomas Smith, they be made good 
cheap in this kingdom; for whoſover ſtudieth the laws 
of the realm, who udieth 3 in the univerſities, who pro- 
feſſeth liberal ſciences, and (to be ſhort) who can live 
idly, and without manual labour, and will bear the port, 
charge, and countenance of a gentleman, he ſhall be 
called Mr. ſuch a _ and ſhall be taken for a gentle- 
man. 1 Black/?. 406 

Yeoman is a good addition ; ; under which denomination 
are comprehended thoſe who have freehold land of 40s, 
2 year, and thereby heretofore could ferve upon juries, 
and can yet vote for knights of the ſhire, and do any other 
act where the law req{UIees one that is 4 grod and lawful 
man.” Id. 

Widow, or % Pnglewoman, or, ( as ſome ſay) wife of ſuch 
a one, are all of them good additions of the. eſtate or de- 
gree of a woman ; but no ſuch like dem is good, for 
the eſtate and degree of a man. Alſo og is 2 good 
e of a woman. 2 Haw. 188. 

| Or 
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Or niſtery. J] This includeth all lawful arts, trades and 
occupations, as taylor, merchant, mercer, pariſh r 
ſchoolmaſter, huſbandman, labourer, and the like. 


Haw. 188. 


But ſervant, groom, or farmer, are not additions with- 


in this act, becauſe they are not of any miſtery. And 
chamberer, butler, pantler, or the like, are additions of 
offices, and not of any miſtery or occupation. 2 Iuſt. 668. 

Neither doth this act extend to unlawful practices, as 
extortioner, maintainer, thief, vagabond, heretick, and 
ſuch like. 2 Haw. 188. 

If a man hath divers arts, trades or occupations, he may 
be named by any of them ; but if a gentleman by birth be 
a tradeſman, he ſhall not be named by his trade, but by 


the degree of gentleman, becauſe it is worthier than the 


addition of any miſtery. And in general a man ſhall be 
named by his worthieſt title of addition, 2 1½. 668, 669. 

And of the towns er hamlets] If there be two towns in a 
county of the ſame principal name, with different additions 
to diflinguiſh them from one another, as Great Dale and 
Little Dale, or Upper Dale and Lower Dale, and the de- 
fendant named only of the principal town without any 
addition, as of Dale only, the defendant may plead that 
there are two Dales in the ſame county, and none without 


an addition. But if there be two towns of the ſame name 


in a county, Without any addition to diſtinguiſh them, it 
may be ſufficient in ſuch caſe to name the defendant ge- 
nerally of either of ſuch towns, without adding any ng 
to diſtinguiſh it from the other. 2 Hawk. 189. 

If the defendant live in a hamlet of a town, it is faid 
to be in the election of the party to name him either of 
the hamlet or of the town. 2 Haw. 189. | 

But the addition of a pariſh, if there be two or more 
towns in it, is not good ; but if there be but one town, 


the addition of pariſh is good. 2 Int. 669. 


The addition of the place of erben of a wife, is 
ſufficiently ſhewn, by ſhewing that of the huſband ; be- 
cauſe it ſnall be intended that the wife lives where the 
huſband does. 2 Haw. 190. 


Or places] If the defendant lives in a place known by a 


ſpecial name, and lying out of any town or hamlet, he 
may be well named of ſuch place; but if he live in any 


place known within a town qr hamlet, it is ſaid to be ſafeſt 


to name him of the town or hamlet. 2 Haw. 189, 190. 
Of which they were or be] The addition of the eſtate, 
degree, or miſtery, - ought ta be as the defendant was of at 
the. 8 of the indictment 1 and not late of aer a 
6 egres 
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degree or miſtery ; but it is a good addition to name the 
wefendant /ate of ſuch a town or place, becauſe men d 
often remove their habitation. 2 uf. 670. | | 
Shall be void] This being a judgment in law, is inter- 
preted to be made void by a writ of error, or by the plea 
of the party coming in upon a capias utlagatum ; for tho® 


the ſtatute ſaith they ſhall be void, yet they are but void- 


able by a writ of error or plea, 2 Int. 670. 
By the exception of the party] But if the defendant ap- 
peareth upon proceſs, and plead, taking no advantage there- 
of by exception, he hath loſt the benefit hereof : But it 
ſeemeth that the bare appearance of the party, without pleaz 
doth not ſalve the want of a good addition. 2 Haw. 190. 


Adultery. See Lewdneſs. 


| Aftray. 


I. Whatis an affray. | | 

II. How far it may beſuppreſſed by a private perſon. 
II. How far by a conſtable. e 
IV. How far by a juſtic of the peace. | 
V. Puniſhment of an affray. 
. J. . What is an affray. | 

i. Nr is a publick offence io the terror of the king's 


|  ſubjetis ;- ſa called (according to lord Coke) be- 


cauſe it affrighteth and mateib men afraid. 3 Inſt. 158. 

2. From whence it ſeemeth clearly to follow, that 
there may be an aſſault, which will not. amount to an f 
fray as where it happens in a private place, out of the 
hearing or ſeeing of any, except the parties concerned 
in which caſe it cannot be ſaid to be to the terror of the 
people, 1 Haw. 134. | BR 
3. Alſo it is ſaid, that no quarrelſome or threatnins 
words whatſoever, ſhall amount to an affray; and that no 
one can juſtify laying his hands on thoſe who ſhall barely 
quarrel with angry words, without coming to blows; yet 
it ſeemeth, that the conſtable may, at the requeſt of the 
party threatened, carry the perſon who threatens to beat 


him, before azuſtice in order to find -fureties. 1 How: 13. 


2A Alſo, it is certain, that it is a very high offence to 
shallenge another, either by word or letter, to fight a duel; 
& 40:06 the meſſe niger of ſuch a challenge; of even barely 
endeavour to provoke another to {end a challenge, or to 

fight; 


1 
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Afray, 


bolt; as by diſperſing lettets to that purpoſe, full of re- 


flections, and inſinating a defire to fight. 1 Haw. 135. 


5. But altho' no bare words, in the judgment of law, 


carry in them ſo much terror as to amount to an afiray, 


yet it ſeems certain, that in ſome cafes there may be an 
affray, where there is no actual violenee ; as where a man 
arms himſelf with dangerous and unuſual weapons, in 
ſuch a manner as will naturally cauſe a terror to the peo- 
ple; which is ſaid to have been always aft offence at the 


common law, and is ſtrictly prohibited by ſtatute : For by 


2 Ed. 3. t. 3. it is enacted, that no man of what condition 
ſerver, except the king's ſervants in his preſence; and his mi- 
niſters in executing their office, and ſuch as be in their company 


aſſiſting them, and alſo upon a cry made for arms to keep the 


peace, ſhall come before the king's juſtices, or other of the king's 
miniſters doing their office, with force and arms, nor bring 
any force in affray of peace, nor go nor ride armed, by night 
or day, in fairs or markets, or in the preſence of the king's 
Juftices or other miniſters, or elſewhere ; upon pain to forfeit 
their armour to the king, and their bodies to priſon at the king's 
pleaſure. And the king's juſtices in their preſence, fheriffs and 


other minifters in their bailiwicks, lards of franchiſes and their | 
bailiffs in the ſame, and mayors and bailiffs of cities and bo- 
roughs within the ſame, and boroug h-Hhelders, conjlables and 


wardens of the peace within their wards, ſhall have power 10 
execute this act. And the judges of aſſine may puniſh ſuch offi- 
cers as have not done their duty herein: | | 


Upon a cry made for atms to keep the peace] It is holdeti | 


upon theſe words of exception, that no perfon is within 
the intention of this ſtatute, who arms himfelf to ſupprefs 
dangerous rioters, rebels, or enemies, and endeavours to 
ſuppreſs or refiſt ſuch diſturbers of the peace and quiet of 
the realm. 1 Haw. 136. | ED | 
In affray of peace] En effrayer de la pees ; Lotd Coke has 
it pats, of the country, or the people; and fo, he obſerves, 


that the writ grounded upon this ſtatute faith, In quorun- 


dam de populo terrorem; and therefore the printed book, 
in affray of peace, ought to be amended. 3 In}. 158. 


And it is holden upon thefe words, that no wearing of 


arms is within the meaning of this ſtatute, unleſs it be ac- 


companied with ſuch circumſtances as are apt to terrify the 
people; from whence it ſeems clearly to follow, that per- 
ſons of quality are in no danger of offending againſt this 
ſtatute, by wearing common weapons, or having their 


uſual number of attendants with them, for their ornament 


or defence, in ſuch places, and upon ſuch occaſions, in 
which it is the common faſhion to make uſe of them, 
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Attray. 
without cauſing the leaſt ſuſpicion of an intention to 


commit any act of violence, or diſturbance of the Fre 


1 Haw. 1306. 


Ner to go nor ride armed] It is holden, that a man can- 


not excuſe the wearing ſuch armour in publick, by alledg- 
ing that ſuch a one threatened him, and that he wears it 


for the ſafety of his perſon from his aſſault; but it hath 


been reſolved, that no one ſhall incur the penalty of the 
ſaid ſtatute for aſſembling his neighbours and friends in 
his own houſe againſt thoſe who threaten to do him any 


violence therein, becauſe a man's houſe is his caſtle. 


1 Haw. 130. 


Their bodies to priſe] The ſtatute of 20 R. 2. c. I. adds 


a fine likewiſe, 
Mardens of the peace] It is holden that any juſtice of 
the peace, or other perſon who is impowered to execute 


| this ſtatute, may proceed thereon ex icio; and if he find 


any perſon in arms, contrary to the form of the ſtatute, 
he may ſeize the arms, and commit the offender to pri- 
fon ; and that he ought alſo to make a record of the whole 


proceeding, and certify the fame into the exchequer. 


r Haw. 135. 


II. How far it may be ſuppreſſed by @ private perſon. 


1. It ſeems agreed, that any one who ſees others ficht- 
inz, may lawfully part them, and alſo ſtay them till the 
heat be over, and then deliver them to the conſtable to 
be carried before a uſtice, to find ſureties for the peace. 
1 Haw. 136. 


2. And the law doth encourage him hereunto; for if 


he receive any harm by the affrayers, he ſhall have his re- 


medy by law againſt them; and if the affrayers receive 


hurt, by the endeavouring only to part them, the ſtanders 

by may juſtify the ſame, and the affrayers have no _— 

by law. 3 Inf. 158. l 

4 3. But if either of the parties be ſlain, or wounded, or 
0 


ricken that he falleth down for dead; in that caſe. the 
ſtanders by ought to apprehend the patty ſo laying, 
wounding, or ſtriking, or to endeavour the ſame by hue 


and cry; or elle for his eſcape, * ſhall be fined and 
impriſoned. 3 Inſt. 158. 


III. How fur ty a conſtable. 


1. It ſeems agreed, that a conſtable is not only im- 


powered, as all private perſons are, to partan affray which 
happens 1 in his preſence ; but is alſo bound at his peril to 


IM uſe 


uſe 


open the doors to take them. 


Akty. 


uſe his beſt endenvaure bp this purpoſe; and not only to do 
his utmoſt himſelf, but alſo to demand the afliftance of 
others, which if they refuſe to give him, they are pu- 
niſhable with fine and impriſonment. 1 Haw. 137. | 

2. And it is ſaid, that if a conſtable ſee perſons either 
actually engaged in an affray, as by ſtriking or offering to 
ſtrike, or drawing their weapons, or the like; or upon 
the very point of entering upon an affray,s as where one 
ſhall threaten to kill, wound, or beat another, he may 
either carry the offender before a juſtice, to find ſureties for 
the peace, or he may impriſon him of his own authority 
for a reaſonable time, till the heat ſhall be over, and alſo 
afterwards detain him till he find ſuch ſurety by obligation. 
But it ſeems, that he has no power to impriſon ſuch an of- 
fender in any other manner, or for any other purpofe; for 
he cannot juſtify the committing an affrayer to gaol, till he 
ſhall be puniſhed for his offence: And it is ſaid, that he 
ought not to lay hands on thoſe, who barely contend with 
hot words, without any threats of perſonal hurt: and that 
all which he cando in ſuch caſe, is to command them under 
pain of impriſonment to avoid fighting. 1 Haw. 137. 

3. But he is fo far intruſted with a power over all ac- 

tual affrays, that tho? he himſelf is a ſufferer by them, and 
therefore liable to be objected againſt, as likely to be partial 
in his own caule, yet he may ſuppreſs them; and therefore, 
if an aſſault be made upon him, he may not only defend 
himſelf, but alſo impriſon the offender, in the ſame man- 
ner as if he were no way a party. 1 Haw. 137. 
4. And if an affray be in an houſe, the conſtable may 
break open the doors to preſerve the peace; and if affrayers 
fly to an houſe, and he follow with freſh ſuit, he may break 
1 Haw. 137. 

5. But it is ſaid, that a conſtable hath no power to ar- 
reſt a man for an affray done out of his own view, with- 
out a warrant from a juſtice, unleſs a felony were done, 


or likely to be done; for it is the proper buſineſs of a con- 
ſtable to preſerve the peace, and not to puniſh the breach 


of i it. 1 Flaw. 137. 
IV. How far by a juſtice of the peace. 


There is no doubt, but that a juſtice of the peace may and 
muſt do all ſuch things to the aforeſaid purpoſe, which a 


private man or conſtable are either enabled or required by 
the law to do: 


out of bis own view; yet it ſeems clear, that in ſuch caſe 


2 | he 


But it is ſaid, that he cannot without a 
warrant authorize the arreſt of any perſon for an 1 | 
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and arms, on the 


Afﬀray. 
he may make his warrant to bring the offender before him, 


in order to compe] him to find ſureties for the peace. 
1 Haw. 137. | 


J. Puniſhment of an affray. 


All affrays in general are puniſhable by fine and impri- 
ſonment. 1 Haw. 138. | 


And they are inquirable in the leet, as common nu- 
ſances. 3 In}t. 158. 


Warrant to apprehend affrayers. 


Weſtmorland, 3 To the conſtable of 


THEREAS A. I. of yeoman, hath this day 

made oath before me J. P efquire, one of his majeſty's 

tuftices of the peace for the ſaid tounty, that on the 
day of ——— 1 the— year of the reign of- 
K. FF - yeoman, and B. O. of yeoman, at 


affray, wherein the perſon of the faid A. I. was beaten and 
abuſed by them the ſaid A. O. and B. O. duithout any lawful 


or ſufficient provecation given to them, or to either of them, 


by him the ſaid A. I. Theſe are therefore to command you 
forthwith io apprehend the ſaid A. O. and B. O. and bring 


them before me, or ſome other of his ſaid majeſly's juſtices of 


the peace for the ſaid county, to anſwver the premiſes, and to 
find ſureties as well for their perſonal appearance at the next 
general guarter- ſeſſions of the peace to be holden for the ſaid 
eounty, then and there to anſwer to an indiftment to be pre- 
ferred agair/! them by the ſaid A. I. for the ſaid offence, as 
alſo for their keeping the peace in the mean time, towards his 
ſaid majeſty and all his liege people, and eſpecially towards him 
the ſaid A. I. Heredf fail not, as you will anſwer the contrary 
at your peril, Given under my hand and ſeal at in the 
faid county, the day of, &. | 


Indictment for an affray. 


HE jurors for our lord the ling, upon their oath preſent, 

that A. O. of————in the county of: taylor, 

and B. O. / in the ſaid county, blackſmith, with force 
= day of in the —— year of the 

reign of our ſovereign lord George the third, by the grace of 
Gd, of Great Britain, France and Ireland, king, defender 


of | 


in the ſuld county, in a tumultuous manner made an 


my 
CS. 


ri- 


lu 


Aftray. 
of the faith, and fo forth, at 
afarejaid, being arrayed axd unlawfully aſſembled together in a 
warlike manner, did make an affray, to the terror and diſturb- 
ance of divers of the ſubjetts of our ſaid ſovereign lord the king 
then and there being, and to the evil example of all other the 
ſubjects of our ſaid ſoverign lord the king, and againſt the peace 
of our ſaid lord the king, his crown and dign: 2 | 


Ale and Beer. See Exciſe. 


Alehouſes. 


For matters relating to the exciſe on beer and ale, 


ſee title Gxcile. 


I. Concerning inns and alehouſes in general. 

II. Selling ale without licence. 

III. Licenſing alebouſes, 

V. Recognizance, and forfeiture thereof. 
Zo what places the licence ſball extend. 

VJ. How long the licence ſhall continue in ” 
VII. Offences i in brewing of ale. 

III. ſunkeepers obliged to receive gueſts, 

IA. Soldiers quartered in alebouſes. 

X. Concerning ale veſſels, ang the meaſure of ow; 
AT. Enhancing the price of ale. | 

ATI. Innkeeper ſuffering tipling, 

XII. Perſons guilty of tipling. 

XXV. Concerning drunkenneſs. 

AV. Detaining goods for the reckoning. 
XVI. Goods of @ gueſt ſtolen out of an inn. 
XVII. Gueſts ftealing goods. 


I. Concerning inns and alenouſes in general. 


1. VERY inn is not an alehouſe, nor every ale- nit ente be- 
houſe an inn: but if an inn uſes common ſelling of en ions and 


ale, it is then alſo an alehouſe; and ik an alehouſe lodges 
and entertains travellers, it is alſo an inn. 


2. It was reſolved by all the judges, that any perſon Licence to eiect 
might exect an inn to lodge travellers, without any licence 
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aforeſaid in the county | 


a ehouſes. 
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22 Aleyoutes. 
dr allowance for ſuch erection. Dalt. c. 56. Blackerby, 
170. | : 
Inn indictable. 85 But it ſeems to be agreed, that the keeper of an inn 
may by the common law be indicted and fined, as being 
guilty of a publick nuſance, if he uſually harbour thieves, 
or perſons of ſcandalous reputation, or ſuffer frequent diſ- 
orders in his houſe, or take exorbitant prices, or ſet upa 
new inn in a place where there is no manner of need of 
one, to the hindrance of other ancient and well governed 
inns, or keep it in a place in reſpect of its ſituation wholly 
unfit for ſuch a purpoſe. 1 Haw. 225. 
Tnnkeeper felling 4. And if an inn uſeth the trade of an alehouſe, as al- 
ale, | moſt all innkeepers do, it ſhall be within the ſtatutes made 
about alchouſes. Dalit. 133. Black. 170. | | 
Inns to be li- 5. It hath been alſo agreed by law, that innkeepers 
. ought to have licence, and be bound by recognizance 
for keeping good order, as alehouſekeepers are. Dalt. 
24. | 
Power of juſtices * By the commiſſion of the peace, two juſtices (1 ©.) 
by the comm. - may inquire of innholders, and of all and ſingular other 
on. perſons, who ſhall offend in the abuſe of weights and mea- 
ſures, or in the ſale of victuals, againſt the form of the 
ordinances in that behalf made. | 


IT Selling ale without Acence. 


By the 5 G. 3. c. 46. Whereas by the laws now in 
force, perſons ſelling ale or beer, or other exciſeable li- 
quors by retail, without licence, are ſubject by different 
Jaws to different penalties and puniſhments, which has 
occaſioned much confuſion, and an ill uſe has been made 
thereof in many inſtances; it is therefore enacted, that 
every perſon lawfully convicted of ſelling ale or beer, or 
other exciſeable liquors, by retail, without licence (ex- 
cept in fairs, 5& 6 Ed. 6. c. 25. 3 C. c. 3. 26 G. 2. 
c. 31. and except retailers of ſpirituous liquors without li- 
cence, for whom other penalties are provided by law, G. 
3. c. 6.) ſhall for every ſuch offence forfeit and undergo 
the ſeveral penalties and puniſhments herein after mention- 
ed, inſtead of the ſeveral pecuniary and corporal puniſh- 
ments which they are now ſubject to by any law now in 
force; that is to ſay, for the firſt offence 40s, and alfa 

the coſts and expences of conviction; if not paid within 14. 
days after conviction, the offender to be impriſoned for one 
month, unleſs he ſhall ſooner pay the penalty, and the 
coſts, charges, and expences of the conviction, and of 
executing the ſame ; for the ſecond offence 41, and alſg 
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the coſts and expences of conviction; if not paid within 


one week after conviction, to be impriſoned two months, 


unleſs he ſhall ſooner pay the penalty, and the coſts, 
charges, and exnences of {uch fecond conviction, and of 


executing the ſame : for the third offence 61, and alfo the 


colts and expences of conviction ; if not my with three 


days after conviction, te be impriſoned far three months, 


unleſs he thall ſooner pay the penalty, and the coſts, 
charges, and expences of ſuch third conviction, and of 
executing the ſame : and the like penalty for every other 
offence after the third, as for the third offence. All which 


coſts and expences mall be aſcertained by the juſtice before 


whom the offender ſhall be convicted. One moiety of all 
which penalties and forfeitures ſhall be to the king ; and 
the other moiety, and all ſuch coſts, charges, and ex- 
pences to the proſecutor. / 22. 

The ſame to be heard and determined by one juſtice ; 


who ſhall, on information (A) exhibited or complaint made 


to him, fined (B) the party accuſed, and alſo the wit- 
nefles on either ſide (if he ſhall be required to ſummon 
any ſuch); and on appearance of the party accuſed, or. 
contempt in not appearing, fnall proceed to hear the mat- 


ter, and examine theſes on oath, and give judgment; 
and if he convict (C) the party accuſed, and ſuch party 


{hall refuſe to pay the penalty within the time above ex- 
preſſed, together with the colts as aforeſaid, he ſhall iflue 
his warrant for apprehending and committing (D) topriton 
every ſuch oftender, for ſuch time, and in ſuch manner, as 
the nature of the offence ſhall require. /. 23 

Note, the number of witneſſes neceſſary W062 the 
conviction is not hete mentioned, and therefore this ſeem- 
eth to reſt as it was before, on the ſtatute of the 3 C. c. 3. 
which directed the conviction to be on confeſſion of the 
offender or oath of two witneſſes.] 

Alſo where any juſtice ſhall (| AY that any perſon fells 
without licence, he may call ſuch perſon before him, and 
alſo any exciſe officer or gauger to produce his ſtocx book 
or other account of the charge or ſurvey of ſuch ſuſpe: ted 


perſon, and may examine ſuch officer on oath in what 


manner he charges ſuch perſon, and how ſuch perſon pays 
the duties; and if it ſhall appear by ſuch ſtock book or 
account, or oath of the officer, that ſuch perſon is ſurveyed 
as a victualler or retailer, and is charged with the ſame 


duties that victuallers and retailers are charged with and 
pay for any the liquors aforeſaid, and is not intitled to the | 


allowance or abatement given to common drewers, he lily 
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Alehoukes. 


be deaned an alchouſekeeper, victualler, retailer, or ſeller 
thereof. 26 E. 2. c. 31. / 9. | 
Witneſs neglecting or refuſing to appear upon ſummogs 
at the time and place appointed, without a reaſonable ex- 
cuſe to be allowed by ſuch juſtice, or appearing and refu- 
ſing to be examined on dath and give evidence ; ſhall forfeit 
205, to be levied in ſuch manner and by ſuch means as is 
before directed. 5 G. 3. c. 46. ,. 24. 
Note, this penalty is but ſmall, and might defeat the 
intention of the act; for by the witneſs paying 20s, the 
offender may chance to eſcape the payment of 2, 4, or 


61, beſides charges. But there is a clauſe in the ſtatute 


of the 26 G. 2. c.31. which enacts, that if any perſon 


ſummoned as evidence in ſuch caſe ſhall refuſe to appear, 


or ſhall appear and refuſe to give evidence upon oath ; he 
halt forfeitiol. /. 10.4 © | 

And if any perſon ſhall think himſelf aggrieved by the 
conviction of ſuch juſtice, and ſhall give ſecurity to the 
ſatisfaction of the ſaid juſtice for payment of the penalty, 
coſts, and expences, to be expreſſed in the warrant of di- 


ſtreſs on ſuch conviction; he may appeal to the next quarter 


ſeflions, unleſs ſuch ſeflions ſhall be held within fix days 
next after the conviction, and in that caſe to the next ſeſ- 
ſions after. And if the ſeſſions adjudge the appeal to be 
ftivolous or vexatious, they may give coſts againſt the 


_ appellant, not exceeding 5l. 5 G. 3. c. 46. / 25. 


[Note, there ſeems to be a miſtake, in ſetting forth 
that the coſts ſhall be expreſſed in the warrant of diſtreſs ; 
for no power of diſtreſs is given : The meaning ſeems to 
bave been, that the ſame ſhall be expreſſed in the convic- 
tien; as is ſpecified in the form preſcribed by the a. ] 


n »„— 


1—ͤ— 


2— — 


+ But how this 10 l. ſhall be levied, is not quite clear. By the 
aforeſaid act of the 5 G. 3. c. 46. it is expreſſed, that all penal- 
ties for offences againſt the ſaid act, or againfl the ſaid former ad, 
Mall be heard and determined as is above ſet forth. Now there 
are many ads mentioned heſore; but what ſeems to be particularly 
intended in this place is, ſuch act or acts as did infli& penalties on 
perſons ſelling ale or beer withouz licence. And there are three 
acts of this kind, which were the cauſe as aforeſaid of diverſity 
and confuſion. And therefore it ſeemeth that this expreſſion ſhould 
have run {againſt this or the ſaid fir mer acts], that is, againſt the 
laws inflicting penalties on perſons ſelling ale or beer without li- 
cence, But as it ſtands, this penalty of 10 l. ſeems to be recover- 
able as it was before, by the ſaid act of the 26G. 2. e. 31. that 
is to ſay, by diſtreſs by warrant of one juſtice, and to be paid ta 
the oyerſcers for the uſe of the poor where the offender dwells, 
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Alchouſes. 


The clauſe excepting fairs, in the ſeveral acts, is from 
the neceſſity of the thing, reſpecting the accommodation 
of perſons reſorting thither. But thoſe who ſhall brew 
ſuch ale or beer, to be fold by them in fairs, mult take 
care to give notice to the gaugers, that the ſame may be 
ſurveyed; for tho' they are exempted from taking licence, 


yet they muſt nevertheleſs pay the duties of exciſe. And 
this indulgence ſeemeth to be intended only in the place 


where the common fair is held; and not in any private 
houſe, which may be within the limits of the town where 
ſuch fair ſhall be kept, eſpecially wherein there are licenſed 


alehouſes ſufficient, : 


BY the ſtatute of the 4 J. c. 1 If any perſon ſhall 
ſell or deliver any beer or ale, to any perſon that ſhall then 
ſell beer or ale as a common tipler or alehouſekeeper, the 


ſame perſon not having licence to ſell ale or beer (except | 


it be for the uſe of his houſhold only); he ſhall forfeit for 
every barrel 6s 84, and ſo proportionably for other quan- 
tities; half to the poor, and half to him that ſhall ſue in 
ſeſſions, by action of debt, information, indictment, or 
preſentment, 


II. Licenſing alebouſes. 
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1. By the 5 & 6 Ed. G. c. 25. any two juſtices, I 9. By two juftices 
might licenſe alehouſes ; but now by the 2 G. 2. c. 28. and * 3 general 


26 C. 2. c. 31, it is enacted, that whereas many inconve- 
niences have ariſen from perſons being licenſed to keep inns 
and common alehouſes, by juſtices who, living remote from 
the places of abode of ſuch perſons, may not be truly in- 


formed as to the occaſion or want of ſuch inns or common 


alehouſes, or the characters of the perſons applying for 
licences to keep the ſame; therefore from henceforth no 
licence ſhall be granted to any perſon to keep a common 


inn or alehouſe, but at a general meeting of the juſtices 
acting in the diviſion where the ſaid perſon dwells, to be 


holden for that purpoſe, on the firſt day of September yearly, 


or within twenty days after, and not at any other time. 
Excepting, that this ſhall not alter the power or the time 


of granting licences, in cities and towns corporate. 2 G. 


2. e. 28. . 11, 13. 2060.2. J. / 4. 16. 


To keep a common inn or alehouſe] In the caſe of Parker 
and Flint, M. 10 M. it was determined, that houſes at 
Epſom, where they take in lodgers and boarders, coming 


to drink the waters there during the ſeaſon, and dreſs 


victuals, and ſell them ale and beer, and entertain their 
horſes at 84 a day, but ſell th no other perſons, are not 
12 inns 


meeting. 


=o Alehoules 


inns nor alehouſes within the meaning of theſe acts. to 
12 Mod. 254. : Jia! 
ſor 

At a general meeting of the juſtices holden for the diviſion | be. 
But it is not neceſſary to ſet forth ſpecially in the licence, 3 
that it was granted at a general meeting of the juſtices hol- ſo! 
den for the diviſion ; and therefore a conviction for keep- me 
ing an alehouſe without ſuch licence, is not good upon * 


the evidence of the licence only, but there muſt be other 
evidence. A. 11 G. 2. King and Bryan. Seſl, Ca. Vol. 2. 
183. Andr. 81. 

The meeting 2. And the day and place for granting licences ſhall be 

how to be aſcer- appointed by two or more juſtices for the diviſion, by 

pa Warrant (E) under their hands and ſeals, at leaſt ten days 
before ſuch meeting, directed to the high conſtables, re- 
quiring them to order (F) their petty conſtables, or other 
peace officers, to give notice to the ſeveral innkeepers and 
alehouſekeepers within their reſpective conſtablewicks, of 
the day and place of ſuch meeting. And all licences 
granted at any other time and place ſhall be void. 26. 2. 


b. 31. / 4. 
Certificateof 3. And no licence ſhall be granted to any perſon not li- 
3 to de li- cenſed the year preceding (except in cities or towns corpo- 


rate) unleſs he produce a certificate under the hands of the 
miniſter and the major part of the churchwardens and over- 
ſeers, or elſe of three or four reputable and ſubſtantial 
houſholders of the place, ſetting forth that ſuch perſon is 
of good fame and of ſober life and converſation; and it 
ſhall be mentioned in ſuch licence that ſuch certificate was 
produced, otherwiſe the licence ſhall be void. 26 G. 2. 
c. 31. ſ. 2. 16. | | 
Except in cities and towns corporate] In cities and towns 

corporate, ſuch certificate is ſuppoſed not to be neceſſary, 
by —_ of the propinquity of the perſons to be li- 
cenſed, 


Whether a man- 4. Nevertheleſs, altho' a certificate in ſuch places is not 
ears willleto requiſite by this act, yet it is diſcretionary in the juſtices 
com:el the ju- . . : N 
flices to grant a Whom they will licence, and a mandamus in ſuch caſe will 
_ licence, not lie to compel the juſtices to licenſe any perſon ; andy 

on a conviction for ſelling without licence, the want of 
tuch licence can only come in queſtion, and not the reaſon 
why it was denied. Strange 881. 

So in the caſe of the King againſt the juſtices of the 
peace of MWorceſter, M. 4 G. 2. a mandamus was moved 
for to be directed to them, to grant a licence to a vic- 
tualler to ſell ale. Affidavits were offered to be produced, 
of the juſtices declaring that they would grant no licences 


to 


Alehouſes. 


to any of the inhabitants who ſigned a petition to the par- 


liament for erecting a workhouſe there; and that the per- 


ſon, on Whoſe behalf the motion was now made, had 
been a victualler in the town for above thirty- five years. 
The court ſaid, that they never knew a motion of this 
ſort granted; but if there was ſuch a grievance, as is 
mentioned, another ſort of motion would be more proper. 


.1 Barnardiſt. 402. 
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5. In the cafe of the Ning againſt Young and Pitis, E. 31 Whether an in- 


reaſonably refuſing to grant a licence to one Henry Day 
to keep an inn at Everſſey, Wilts. On ſhewing cauſe, it 


was inſiſted, that the legiſlature has made the juſtices 


the ſole judges; as being ſuch who, from the reſidence on 
the ſpot, muſt beſt know the perſons and their charac- 


ters, and the circumſtances of the place. And the legiſla- 


ture has even excluded the juſtices of other diviſions. 
And the juſtices thus intruſted have a right to judge for 
themſelves. No man can judge for another. And this 
power is intruſted to them by the conſtitution, by the le- 
giſlature. It may be very dangerous to them to be obliged 
to give their reaſons publickly ; though they may have 
very ſufficient ones to ſatisfy their own minds, and to di- 
rect their own judgments. And if they are thus intruſt- 
ed, why are they liable to be called to an account by any 
other juriſdiction, unleſs they act faultily and wilfully 
wrong ? Indeed, if they do wilfully wrong let them be 
puniſhed ; but where they a& conſcientiouſly, they are 
not accountable to any body. By lord Mansfield Ch. }. 
It is certain, this court has no power or claim, to review 


the reaſons of juſtices of the peace, upon which they form 


their judgments in granting licences, by way of appeal 
from their judgments, or over-ruling the diſcretion intruſt- 


ed to them. But if it clearly appears, that the juſtices 


have been partially, maliciouſly, or corruptly influenced 


in the exerciſe of this difcretion, and have conſequently 


abuſed the truft repoſed in them; they arè liable to pro- 
ſecution by indictment or information; or even poſſibly by 
action, if the malice be very groſs and injurious. If their 
judgment is wrong, yet their heart and intention pure, 
God forbid that they ſhould be puniſhed. And he de- 
clared, that he ſhould always lean towards favouring 


them; unleſs partiality, corruption, or malice ſhall clearly 


appear. And having gone through all the particulars both 
pf the charge and of the defence, he concluded with de- 
| claring 


G. 2. a motion was made for an information againft formation will 
theſe two juſtices, - for arbitrarily, obſtinately, and un- be. 
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clarinz it as his opinion, that there was no ſuſſicient 


ground for a criminal charge againſt theſe juſtices. And 
dy the court unanimouſly, the rule was diſchaged with 


colts. Burrow, Mansfield. 5506. | 


M. 32 G. 2. K. and Athay. On ſhewing cauſe why a 
rule ſhould not be made abſolute, for an information 
againſt a juſtice, for a miſdemeanor in refuſing to grant 


a licence to one Francis Simes (who had been licenſed for 


ſeveral preceding years) to ſell ale, as uſual; and afterwards 
convicting him, without any previous ſummons, for hav- 
ing fold it without a licence: It appeared, that the pre- 


tended grounds upon which this rule had been applied for 


and obtained, were either falſe or fallacious. The firſt 
was, that the only reaſon why the licence was.refuſed him 
was, his declining to pay a ſum of money (viz. 51), 
which was claimed of him upon a diſtinct and collateral 
account, and which he denied to be due from him; the 
payment of which ſum of money was (as he alledged) 
inſiſted upon by the juſtice, as a condition precedent to his 
granting the man a licence, The ſecond pretended ground 
of the motion was, that the juſtice had convicted him of 
the offence, without any previous ſummons. - As to the 
firſt : The court were unanimous, that the allegation ap- 
peared to be falſe in fact; but, at the ſame time, they de- 
clared explicitly, that the juſtices have no ſort of autho- 
rity, to annex any ſuch conditions to the grant of theſe 
licences. As to the ſecond : They eſteemed it to be fal- 


lacious, as the fact came out upon ſhewing cauſe ; for the 


man was actually preſent before the juſtice (who had ſent 


for him), and was ſo far from offering at making any de- 


fence, that he ſcemed rather to apply for mercy ; declar- 
ing, however, that if the juſtice did convict him, he would 


not pay the penalty. Thirdly, the court obſerved, that 


the man had not any where alledged, that he was inno- 
cent of the offence ; which they thought it incumbent 


upon him to have done, to entitle himſelf to make this 


application againſt the juſtice.—And the rule to ſhew 
cauſe was diſcharged Burrow, Mansfield. 65 3. 

E. 2 G. 3. K. v. Williams and Davis. An information 
was granted againſt the defendants, as juſtices of the peace 
for the borough of Penryn, for refuſing to grant licences 
to thoſe alehouſekeepers who voted againſt their recom- 
mendation of candidates for members of parliament for 
that borough. It appeared, that they had acted very 


groſsly in this matter; having previouſly threatened to ruin 


theſe people, by not granting them licences, in caſe they 
ſnould vote againſt thoſe candidares whoſe intereſt theſe 


Juſtices 
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juſtices themſelves eſpouſed ; and afterwards actually re- 
foſtng them licences, upon this account only. And lord 
Mandel declared, that the court granted this informa- 
tion againſt the juſtices, not for the mere refuſing to grant 
the licences (which they had a diſcretion to grant or re- 
fuſe, as they ſhould ſee to be right and proper); but for 
the corrupt motive of ſuch refuſal, for their oppreſſive 
and unjuſt refuſing to grant chem, becauſe the perſons 
applying for them would not give their votes for members 
of parliament as the juſtices would have had them. Burr. 


Mausf. 1317. | 
T. 5 G. 3. K. v. Hann and Price, juſtices of the peace 


for the borough of Corfe Cafile. On ſhewing cauſe againſt 


an information which had been prayed for againſt them, 


for a miſdemeanor in the execution of their office, in re- 
fuſing to grant a licence to ſell ale to one Ingram, an inu- 
keeper in that borough, merely from a motive of reſent- 
ment againſt him, for having eſpouſed an oppoſite intereſt 
in the election ſor members of that borough; the defence 
was, that they did not act from any reſentment or cor- 
rupt motive, but ſolely becauſe I am was an improper 
perſon, and had kept a diſorderly houſe, and continued 
to keep it after full notice to the contrary, and in parti- 
cular, that he encouraged gaming and cock- fighting at 
his houſe. By lord Mansfield Ch. J. The court ſhould 
never interpoſe againſt magiſtrates, unleſs they have acted 
from bad motives and mala fide ; eſpecially in ſuch a caſe 
as this, where they are intruſted with an abſolute diſcre- 
tion : But for that very reaſon, this is the ſtrongeſt caſe 
for the interpoſition of the court, if it appears that they 


have acted upon corrupt motives, If it did appear clearly 


that this man kept a diſorderly houſe, it would be a rea- 
ſon againſt the court's interpoſing againſt the juſtices. 
But this does not clearly appear. And upon the whole 
he thought, on a full diſcuſſion of the affidavits, that the 
charge upon the juſtices was not ſatisfactorily anſwered by 
them. And he declared it to be of very dangerous con- 


_ ſequence to permit the due diſcretion of the juſtices to be 


influenced by conſiderations of this kind. The court 
thought it a proper caſe for an information, and made the 
rule abſolute. 

Afterwards, M. 6 G. 3. the juſtices confeſſing them- 
ſelves guilty of the information, it was moved for a rule 
to diſpenſe with their perſonal appearance, on the under- 
taking of their clerk in court to anſwer for their fines, 
But the court upon full debate were unanimous in refuſ.ng 


the motion. The general doctrine laid down by the court 


was, that tho' ſuch a motion was ſubject to 6408 diſcretion 
| of 
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of the court, either to grant or refuſe it, where it was 
clear and certain that the puniſhment would not be cor- 
poral ; yet it ought to be denied in every caſe where it 
was either probable or poſſible that the puniſhment would 
be corporal. And this, for the example ſake ; as the no- 


| toriety of their being called up might deter others from 


the like offences. And finally, upon their appearance in 
court, the ſentence was, that they ſhould be committed 
for a month, fined 50 | each, and impriſoned till the fine 
be paid. Burr. Mansf. 1716, 1786. 

6. By the 26G. 2. c. 13. No juſtice of the peace, be- 
ing a common brewer of ale or beer, innkeeper, or diſtiller, 
or a ſeller of or dealer in ale or fpirituous liquors, or in- 
tereſted in any of the ſaid trades, or being a victualler or 
malſter, ſhall be capable, or have any power to grant li- 
cences for ſelling ale or beer or any other liquors, but the 
fame ſhall be void. /. II. 

7. And all mayors, townclerks, and other perſons 
whom it may concern ſhall make out ale licences (G) 
duly ſtamped, before the recognizance be taken; on pain 


of 101, half to the king, -and half to the proſecutor, with 
colts, 6 G. c. 21. f. 56. 1 Ann. flat. 2. c. 22. f. 6. 


Which ſtamp fhall be firſt of all a 12d ſtamp by (ihe 
9 Ann. c. 22. 

And then moreover a 205. ſtamp, by the 29 G. 2. 
c. 12. And if any perſon ſhall write any licence without 
- fuck ſtamp, he ſhall forfeit z0] with coſts, to be reco- 
vered as ſtamp penalties ; and the licence ſhall not be 
available till the duty ſhall be paid, and alſo a penalty of 
2. e. 12. f. 20- 

8. And no perſon ſhall retail any diſtilled ſpirituous 
liquors, or ſtrong waters, without a licence from the of- 
ficers of exciſe taken out ten days before, for which he 
ſhall pay 40 8 yearly. 16 G. 2. c. 8. / 8. 24 G. 2. c. 
40. / 

Ad inch perſon ſhall be firſt licenſed to fell ale or 2 
rituous liquors by two or more juſtices of the peace. 2 
G. 2. c. 28. f.11. 9G. 2. c. 23. /. 14. 16 G.2. c. 8, 
r. i 20 C. 1 f. 18. 2. 

And the juſtices clerk ſhall have 28 6d, and no more, 


for ſuch licence. 9 G. 2. c. 23. ſc 14. 24 G. 2. c. 40. 
28, 29. 


Which ſaid licence for retailing ſpirituous liquors, is 


treated of more at large under the article concerning ſpi- 
rituous liquors in title Exeiſc. 


Note, here is a double licence required for retailing of 
ſpicituous liquors; firſt, a licence from the juſtices to ſell 


ale 
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: . or pi 'ritwous liquors; and then a licence by the officers 


of exciſe to ſel] ſpirituous liquors.' And therefore the ale 


licence ought to run fo as to include ſpirituous liquors, 


or elſe the law ſhould be altered in this particular. The 


printed alehouſe licences from the ſtamp office endeavour 


to preſerve the juriſdictions diſtin, by excepting the fe- 
veral kinds of ſpirituous liquors by name out of the li- 
cence by the juſtices. But this is againſt the ſtatutes; nor 
was it intended perhaps by the legiſlature, that the officers 
of exciſe ſhould have the fole juriſdiction in this matter, 
but rather that the primary judgment concerning the fame 


| ſhould be referred to the juſtices. 
9. By the 9 Ann. c. 23. A wine licence is directed to wine licenee. 


be on a 45. ſtamp. And by the 30 Geo. 2. c. 19. a fur- 
ther duty is laid thereon of 51, for perſons not having either 

ale or brandy licence; of 41, for perſons having an ale li- 

cence, and no brandy licence; and of 4s, for perfons 

having both ale and brandy licence. Which is treated of 
under the title Wine, | 


10. By the 10 G. 2. c. 17. /. 10, 11. No perſon ſhall Licence for made 
ſell made wines, without a licence from two juſtices; for wines. 


which he ſhall pay their clerk 2s 6d: and none ſhall be 
granted but to keepers of victualling houſes, inns, coffee 
houſes, or alehouſes. | 

And by the 31 G. 2. c. 3I. ( 7. The duties ee 
upon wine licences by the 30 G. 2. c. Ig. ſhall extend to 
licences for retailing ſweets or made wines: As is 0 
treated of under the title Mine. 


I . Recognizance, and forfeiture thereof. © | 


1. On granting licences for keeping any common ale- Recognizances 


houſe or tipling houſe, the perſon licenced ſhall enter into 
a recognizance in 101, with two ſureties in 51 each, or 
one ſurety in 101, (H) as well againſt the uſing of un- 
lawful games, as alſo for the uſing and maintenance of 
good order and rule to be had and uſed within the ſame, as 
by their diſcretion ſhall be thought neceſfary and conve- 


nient; and if ſuch perſon ſhall be hindered thro? ſickneſs or 


infirmity, or other reaſonable cauſe to be allowed by the 
juſtices, to attend in perſon, they may grant the licence, 
on two ſureties entering into ſuch recognizance in 101 
each. 5 6 KA. 6. c. 25. .. 1. 26 G. 2. c. 31. f. 1. 

As by their diſcretion ſhall be thought neceſſary and conve- 
ment] M 


cognizance is by the ſtatute partly referred to the diſcretin 
of ihe Juſtices. And he ſays, in ſome ſhires the juſtices have 


ag grees | 


r. Dalton obſerves upon theſe words in the ſtatute 
of 5 & 6 Ed. 6. that the matter of the condition of the re- 
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agreed upon certain articles framed by their diſcretion, and 


To be filed at 
the ſeſſions. 


Penalty for li - 
cenſing other- 
wiſe, 


Recognizances 
to be calendred, 


Fee for the re- 


Cognizance, 


Proceſs on the 
tecoꝝnhiz ace. 


generally to be propounded to all common ale ſellers; 
taking their bond for performance of the ſame; a copy 
whereof they uſed to deliver to every of them; which 
manner (he ſays) had been allowed. 


And amongſt articles of this kind, he recommends to 


the juſtices care theſe three eſpecially, 1. That no ale- 


houſekeeper, upon the Lord's day, ſhould receive or ſuffer 
to remain any perſons whatſoever, as their gueſts, in any 


their houſes or other places, to tipple, eat or drink; other 


than travellers, and ſuch as come upon neceſſary buaneſs. 


2. That they ſuffer no perion whatſoever, reſorting to 
their houſes only to eat and drink, to remain there after 
the hour of nine in the evening in winter, and ten in 
ſummer, 3. That they ſuffer no perſon, reſorting to their 
houſes only to eat and drink, to remain tipling there above 
one hour, other than travellers. Dalt. c. 176. | 
2. Which ſaid recognizance, with the condition there- 
of, fairly written or printed, ſhall forthwith, or at the next 
ſeſſions at fartheſt, be ſent or returned to the clerk of the 
peace, under the hands of the juſtices, to be by him en- 
tered or fled among the records. 26 G. 2. c. 31. /.1. 
3. And for every licence granted, without taking ſuch 
recognizance ; and for every ſuch recognizance taken, 
and not ſent or returned; every juſtice ſigning ſuch li- 


cence, ſhall forfeit 31 65 8d. 5 & 6 Ed. 6. c. 25. / 2. 


20: >. c. 3. / 1. 

Which ſaid forfeiture, for granting licences, without 
taking recognizances, ſhall be to him who ſhall ſue, to- 
gether with coſts. 26 G. 2. c. 31. / 6. But it is not 
{aid who ſhall have the penalty for not returning the re- 


cognizance to the clerk of the peace, therefore that ſhall 
go to the king. | 55 


4. And the clerk of the peace ſhall keep a regiſter os 


calendar of all ſuch recognizances, and ſhall deliver to 
the juſtices, at the meeting for granting licences, a true 
copy of ſuch regiſter or calendar. 26G. 2. c. 31. % 5. 
5. And for every recognizance ſhall be paid by the 
clerks of the juſtices taking ſuch recognizances, to the 
clerk of the peace, for filing or recording the ſame, and 


for making and delivering the copies of the regiſter or 


calendar 1s; which ſhall be paid to the clerks of the ſaid 
juſtices, by the perſons licenſed, over and above the fees 
payable to the ſaid juſtices clerks, 26 G. 2. c. 31. / 5. 


6. By the 5 & 6 Ed. 6. c. 25. . 3. The juſtices ſhall 


have power, in their quarter- ſeſſions, by preſentment, in- 
formation, or otherwiſe by their diſcretion, to enquire of 
| : all 
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all ſuch perten as ſhall be admitted an.! allowed to keep 
any al-houte or tipling houſe, and that be fo bound by 
recoguizance, if they ave done any act whereby they 
have forteited the fame recognizance, and they ſhall upon 


i 


ſuch preſentment or information award proceſs againſt 
every ſuch perſon fo preſented or complained upon before 


them, to ſhew why he {ould not 4orteit his recognizance; 


and ſhall. have power to hear and determine the- -fame, by 
all ſuch-ways and incans, as by their diſcretion ſhall be 
thought good. | 


And by the 26 G. 2. c. 31. Any juitice or. complaint 
or information that ſuch licenſed perion hath committed 
any act, whereby in the judgment of fuch juſtice the re- 
cognizance may be ſorſeited, or che condition broken, may 
by fummons under hand and lea require ſuch perion to ap- 
pear at the genera] or quarter ieihuns, then and thcre to 
anſwer to the n:atter of ſuch complaint or information; and 
alſo may bind the complainant, or any other perſon in a 
recognizance to appear and give evicence z and the ſeſſions 


may direct the 1 jury Which thail there attend for the trial. 


of traverſes, or ſome uther jury of twelve honeſt and ſub- 
ſtantial men, to be then aud there impanelled by the the- 
riff without fee, to inquire chercof; and if the jury find 
that ſuch perton hath done any act whereby the recugni- 
zance is broken, ſuch act being ſpecified iu ſuch complaint 
or information, the court may *adjudge him guilty „ Which 
verdict and adjudication ſhall be final ; and thereupon the 
court thall order the recugnizaice to be eſtreated into the 
exchequer, to be levied to his majeity's ute; and the ſaid 


perſon ſhall be diſabled to fell any ale, beer, cyder, perry, 


or ſpirituous liquors for three years, and any licence grant- 
ed to him for ſuch term ſhall be void, / 7. Provided, that 
the juſtices, at the requeſt of the proſecutor, or of the 
party complained of, or cither of his furetics, may adjourn 
the trial to the then next ſemions. /. 8, 

And if any perſon ſhall be diſabled, by conviction, to 
ſell ale, deer, cyder or perry; he hal] by the ſame con- 
viction be diſabled to fel] any ſpirituous liquors, any licence 


| before obtained for that purpoſe notwithſtanding ; and 


every licence granted to him for ſelling ale, beer, cyder, 
perry or ſpirituous liquors, ſhall be void; and if he thall 
tell during ſuch diſability, he ſhall be puniſhed as for ſel- 
ling without licence; and a certificate from the clerk of 


the peace (which he ſha!] grant without fee) of ſuch con- 


S 
viction ſhall be legal evidence. id. ſ. 11. 


Which conviction nal be in this or the lik? Core: 


Yor be © D TOY 
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removing. 
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Middleſex, O. is convifted on his 3 confeſſion, (or 
en the oath of ———) of having ſold ale, 
Ry er other l:quers, in the pariſh 0 in this county, on 


the——=day of after being diſabled to fol the ſame. This 
is the firſt, eee or third convidtion. Given under my hand 
aud jeal th:s day o 


Which ſaid conviitivh ſhall be certified to the next 
ſeſlions, to be filed amongſt the records. / 13. 


V. To what places the licence ſhall extend. 


1. No licence ſhall intitle any perſon to keep an alehouſe 
in any other place, than that in which it was firſt kept by 


virtue of ſuch licence; and ſuch licence with regard to 


all other places ſhall be void. 26 G. 2. c. 31. /. 3. 

2, And if any licenſed perſon ſhall die 8 remove out 
of his houſe ſo licenſed; his executors, adminiſtrators, or 
aſſigns who ſhall be poſſeſſed of ſuch houle, or the occupier 
thereof, may continue during the reſidue of the term, 
without any new licence or certificate. 26 G. 2. . 31. 
fe 3. 29 G. 2. c. 12. / 23. 

And if any alehouſe or victualling houſe ſhall FLOWS 
empty or unoccupied after the general day for licenſing 
(the occupier whereof was duly licenſed the year preced- 
ing) ; two juſtices at a petty ſeſſions may grant a licence 
to any new tenant or occupier till the next "general licen- 
ſing day, obtaining firſt a certificate as above mentioned, 
29 G. 2. . 12. J 24. 

Shall become empty or unoccupied] That is, as it ſeemeth, 
by the removal of the former tenant; for in many places 
the tenants change their habitations, not in September 
when the licence is required to be granted, but at ſome 
future time, as at May day, or Whitſuntide, In this eaſe, 
where the tenant, intending to remove, hath not taken 
out a licence for that year, his ſucceſſor may obtain a li- 
cence until the next general licenſing day, by applying to 
two juſtices at a petty ſeſſions, and making it appear to 
them by certificate that he is a perſon fit to receive a li- 
cence, and alſo making it appear that the houſe is proper 
to be licenſed, whereof the proof muſt be wy 4 its having 
been licenſed the year next beſore. 


F. u 


2Xt 


N 


26 G. 2. , . | | 
And the licence granted at a petty ſeſſions in the caſe of 


Alehouſes. 


VI. How long the licence ſhall centinue in force. 


The licence granted at the general licenſing day ſhall 
be made for one year only, to commence on Sept. 29. 


a licenſed houſe becoming unoccupied (as hath been ſaid) 
ſhall be made until the next general licenſing day. 29 G. 
2. c. 11. 3» | | 


VII. Offences in brewing of ale. | 
1. By the 1 V. ef. 1. c. 24. ſ. 17. No common brewer 


or retailer of beer or ale, ſhall uſe in the brewing or work- 
ing thereof any melaſſes, coarſe ſugar, honey, or com- 
poſition or extract of ſugar; on pain of forfeiting the li- 
quor, and alſo 1001, half to the king, and half to him 
that ſhall ſue in ſix months. | | 
2. And by the 10 & 11 V. c. Ze þ 34. If any com- 
mon brewer or retailerof beer or ale, ſhall uſe any melaſles, 
coarſe ſugar, honey, or compoſition or extract of ſugar, in 
the brewing, making, or working of any ale or beer ; or 
if any common brewer ſhall receive into bis cuſtody any 
quantity of any the ſaid materials exceeding ten pounds, 
he ſhall forfeit 190/, to be recovered and mitigated as by 
the laws of exciſe; and the ſervant or other aſſiſting there- 


in, ſhall forfeit 20/ in like manner, and in default of pay- 


ment ſhall be impriſoned three months. | 
3. And by g Ann. c. 12. No common . brewer, inn- 


keeper, or victualler, ſhall uſe any broom, wormwood, or | 


any other bitter ingredient (to ſerve inſtead of hops) in any 
beer or ale for ſale (except infuſing the ſame, after it- 1s 
brewed and tunned, to make broom or wormwood ale or. 
beer); on pain of 20/, half to the king, and half to 


the proſecutor, to be levied as by the laws of exciſe. 


J. 24, 26. ; 

4. And by 12 Ann. flat. 1. c. 2. No common brewer, or 
retailer of beer or ale, ſhall uſe any ſugar, honey, foreign 
grains, guinea pepper, eſſentia bine, coculus indiae, or any 
unwholeſome ingredients in the brewing of beer or ale, or 
mix any of them therewith, on pain of 20/, to be reco- 


vered and mitigated as by the laws of exciſe, half to the 


king, and half to him that ſhall ſu. /. 32. 
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VII. Tunkeepers obliged to receive guefts. 


If one who keeps a common inn, refuſe either to re- 
ceive a traveller as a gueſt into his houſe, or to find him 
victuals or lodging, upon his tendring him a reaſonable 


price for the ſame ; lie is not only liable to render da- 


mages for the injury, in an action on the caſe at the ſuit 
of the party grieved, but may alſo be 11d:Red and fined 
at the ſuit of the king. I Haw. 225. . 
Alſo it is ſaid, that he may be compelled by the con- 
ſtable of the town, or by a juſtice of the peace, to receive 
and entertain ſuch a perſon as his gueſt; and that it is no 
way material whether he hath a ſign beſore his door or not, 
if he make it his common buſineſs to entertain paſſengers, 
But how the officer may compel him may be a queſtion ; 


It ſeemeth that all the officer can do, is either to cauſe 


ſuch alehouſe to be ſuppreſied, or elſe to preſent ſuch of- 
fence at the aſſizes or ſeſſious, that fo ſuch offender may 


be thereupon indicted, Dale. c. 7. 


TX, Soldiers quartered in alebouſes. 


By the yearly acts againſt mutiny and dean, the 
conſtable, and in his default, a juſtice of + 5:42, may 
quarter ſoldiers in inns, livery ſtables, / alehviii:s, and 


victualing houſes; as is ſet forth more at large in title 


S.[dicrs. 


A. Concerning ale veſſels, and the meaſure of ale, 


1. The juſtices in Eater ſeſſions yearly (and mayors in 
corporations) ſhall rate the price of all barrels, kilderkins, 
ſirkins, and other veſſels to be ſold for ale or beer to be 
uttered therein: And if any cooper ſhall not fell the ſame 
according to ſuch rate, he thall forfeit 33 4d; half to the 
king, and half to him that ſhall ſuc. 8 Bl c. q. 

2. Every barrel of beer, within the bills of mortality, 
ſhall be 36 gallons, and the barrel of ale 32 gallons; and 
in all other places, 34 gallons ſhall be reckoned for a bar» 
rel of beer or ale, 12 C. 2. c. 24. f. 34. 1 . fl. 1. e. 
24. , 5. | 8 
9 — 11 & 12 . c. 15. which is required to be given 
in charge at the ſeſſions to'the grand jury, it is enacted, 
that all lankeepers, alehouſekeepers, ſutlers, victuallers and 
| _ | other 


Alehouſes. 37 
ether retailers of ale or beer, and every perſon keeping ou 
publick houſe, and retailing and ſelling ale or beer, ſhall 


retail and fell the ſame in and from their houfes, by a full 
ale quart or ale pint, according to the ftandard of the ex- 


_— chequer, in a vefſe] made of wood, earth, glaſs, horn, lea- 
ble ther, pewter, or of ſome other good and wholeſome metal], 
"I made and ſized to the ſtandard, and ſigned, ftamped, or 
uit marked to be of the content of the ſaid ale quart or ale pint, 


ied according tothe ſaid ſtandard, either from the exchequer, 
| or from tome city, town corporate, borough, or market 
town where a ftandard ale quart or pint, made from the 


= ſaid itandard, ſhall be kept for that purpole ; and ſhall not 
15 ret and utter any ale or beer, in any other veſſel not 
ot, ligne and marked; on pain of forfeiting not above 40 8, 
78. nur under 108, for every offence, half to the poor, and half 
1 to him thias hall proſecute or ſue for the fame, to be reco- 
le vered betore one Juſtice, by the oath of one witneſs, and 


Py to g levicd by warrant of diſtreſs, rendering the overplus, 
deninyv thereout the reaſonable charges. /. 1, 6. The 


* prolſecutigtn to be within thirty days. /. 6. | | 
And moreover he ſhall not detain any goods for the 
reckoning, but ſhall be left to his action at law, /. 2. 
But it is not neceſſary that beer or ale fold to be ſpent 9 
out of the houſe, be carried away in ſtandard meaſures; 
1 but it is ſufficient if it be meaſured out by the ſtandard, 
Ly . | | | 
d - - And every mayor, or chief officer of every city, town Who ll mark 
le corporate, borough, or market town, ſhall on requeſt to hem. 


him made, cauſe all ale quarts and ale pints, made of wood, 
earth, glaſs, horn, leather, pewter, or other good and 
wholefome metal, which ſhall be brought to him, to be 
meaſured and ſized with the ſtandard in his cuſtody, and 
a ſhall then cauſe the ſame, and every of taem, to be plainly 
and apparently ſigned, ſtamped, and marked with WR 
. and a crown, for which they ſhall not receive above one 
A | farthing for each meaſure; on pain of 51, to be recovered 
e as aforeſaid, and he ſhall alſo pay to the party grieved tre- 
ble damages with cofts, by action at law. 11 & 12 V. 
| 6. IS. [+ ., | | IE ve 
1 Nat, Moſt of the books do ſet forth that the ſub-com- 
| miſſioners or collectors of exciſe ſhall procure ſtandard 


quarts and pints out of the exchequer, for every market 
town ; but this was only required of them before Fune 24, 
; 1700, and not ſince. /. 3. | 
; 5. An indictment will lie for ſelling ale in pots un- Indiament, _ 
| ſealed, altho' the ſtatute appoints angther method of pro- 
7 
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towns, upon the uſual working days, for one hour at 


for the time of their ſaid continuing in work there, 
ſojourn, lodge or victual in any inn, alchouſe or other 


Alehoules, 
ceeding ; becauſe meaſures are by common law, and the 


ſtatutes only direct the manner of aſcertaining them. 
Blackerby 10. 


But in ſuch caſe the indictment muſt not be upon the 


atute, but at the common law; and the offence ought 


to be Jaid, not for ſelling in pots unſealed, but in pots 
wanting meaſure. 


XI. ERDENCIOS the price of ale. 


By the 2 & 3 Ed. 6. c. 15. If any brewers ſhall 
conſpire to ſell their victuals but at certain prices; 
they ſhall, on conviction in the ſeſſions or leet, by wit- 
neſs, confeſſion, or otherwiſe, forfeit 101 to 'the king 


for the fiſt offence, and if not paid in fix days, they 


ſhall be impriſoned twenty days; for the ſecond offence, 
201 in like manner, or the pillory; for the third of- 
fence 401 in like manner, or the pillory, loſs of an 
car, and to become infamous. But by the 2 G. 3. 
. 14. No brewer, innkeeper, victualler, or other re- 
tailer cf {ſtrong beer or ale, ſhall be ſued or moleſted 
by indictment, information, popular action, or other- 


wile, for advancing the price of ſtrong beer or ale, 


in a rcatonable degree. 


XII. Innkeeper ſuffering tipling. 


By the 1 J. c. g. if any innkeeper, victualler, or ale- 
houſekeeper, or tavernkeeper keeping an inn or victual- 
ling houfe, ſhall fuffer any perſon inhabiting in any city, 
town corporate, market town, village, or hamlet, where 
fuch inn, tipling houſe, or alehoufe ſhall be rand by 1 C. 


c. 4. wherever he ſhall inhabit}, to continue drinking or 


tipling therein (except fuch as ſhall be invited by any 


traveller, and ſhall accompany him only during his ne- 
ceſſary abode there; and except labouring and han- 


dicraftfmen in cities, towns corporate, and market 


dinner time, to take their diet in an alehouſe; and 
except labonrers and workmen, which for the follow- 


ing of their work by the day or by the great, in any 


city, town corporate, market town or village, ſhall 


victualling houſe; and except for urgent and neceſſar 
occaſions to be allowed by two juſtices) ; ; he ſhall, on 
2 49 | convietion 


Aleh duſes: 


conviction thereof before the mayor or a juſtice of the 
peace, on view or confeſhon, or oath of one witneſs, for- 
feit 10 8. to the poor. 17. c. 9. / 2. 1 C. c. 4. 21 


the FIR 7 | 
ght The ſame to be levied by the conſtables or churchwar- 
Pe dens by way of diſtreſs ; and for default of ſatisfaction 
in ſix days, the diſtreſs to be apptaiſed and fold, ren- 
dring the overplus; and for want of ſufficient diſtreſs, the 
party oftending to be by ſuch mayor or juſtice committed 
to the common gaol, there to remain until the penalty be 
aal! truly paid. 1 7. c. 9 b 
'S ; And if the conſtables or churchwardens do neglect their 
t- duty in levying, or do not levy the penalties; or in de- 
ng fault of diſtreſs, do neglect to certify the default, by the 
ey ſpace of 20 days, to ſuch mayor or juſtice z every perfon 
de, ſo offending ſhall forfeit 40s to the poor, to be levied by 
f- way of diftreſs by warrant from ſuch mayor or juſtice ; 
an thediſtreſs to be detained fix days; in which time if payment 
3. be not made, the goods to be appraiſed and fold, return- 
e- ing the overplus; for want of ſufficient diſtreſs, the con- 
ed ſtable or caurchwarden ſo offending, to be by ſuch mayor 
r or juſtice committed to the common gacl, there to remain 
e, until the penalty be truly paid. 1 J. c. 9. / 4 
And alſo, the ſaid offence may be inquired of and pre- 
ſented before juſtices of aſſize, juſtices of the peace in their 
ſeſſions, mayors in corporations, and in the leet ; and 
thereupon ſuch due proceedings ſhall be had for the con- 
2 viction, as in ſuch like caſes upon any indictment or pre- 
2 ſentment is uſed. 4 F. c. 5. V5. 


And all conſtables, churchwardens, aleconners and ſide- 
men, ſhall in their ſeveral oaths incident to their offices, 

be charged to preſent the ſaid offence. 4 J. c. 5. J 7. 
And moreover, if any alehouſekeeper ſhall ſuffer any 
perſon inhabiting in any city, town corporate, market 
town, village or hamlet, where ſuch inn, tipling houſe, or 
alehouſe ſhall be, to continue drinking or tipling thefein 
as aforeſaid ; he ſhall be diſabled for the ſpace of three 
Years to keep any ſuch alehouſe. 21 \F. c. 7. J. 4. 


XIII. Perſons guilty of tipling. 


3 any perſon (unleſs thoſe excepted under the fore 


| going head, by 1. c:9. ) thall continue drinking ortipling, 
in any inn, vicualling houſe, or alchouſe, or any tavern 
keeping an inn or victualling houſe; he ſhall, on convic- 
tion thereof before the mayor or a juſtice of the peace, on 
views confeſſion, or oath of one witneſs, forfeit for every 
D4 offence 
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excale. 
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offence 38 4 d, to be paid within one week next after the 


conviction, to the churchwardens, vrho thall be account- 
able for the fame to the uſe of the poor: And tif he ſhall 
refuſe or neglect to pay the ſame, it {hall be levied by di- 
ſtreſs: And if he be not able to pay the forfeiture, then 
the mayor, juſtice, or court where the conviction ſhall 
be, may puniſh the offender, by ſetting him in the —_ 
for every offence by the ſpace of four hours. 4 F. c. 5. 
J. 4. 1 F. c. 9. 21 F. c. 7. 1 C. c. 4. 

The faid oftence may alſo be inquired of and preſented, 
before juſtices of aſſize, juſtices of the peace in ſeſſions, 
mayors, and in the lect; and proceeding ſhall be had 
thereupon for the conviction, as upon indictment or pre- 
-featment. 4 F. c. 5. . 5 

The offends; to be hits; indicted, or conv ited in 
ſix months. 4 F.c.5. 11. 

And all tables: churchwardens, 6 and 
fidemen, fhall in their ſeveral oaths incident to their of- 
fices, be charged to preſent the faid offence, 21 7. e 


- 2 
2. And if any alehoufekeeper mall be convicted of the 


be diſabled to keep any fuch alehoule, 7 F. c. 10. 


21 J. Co 7» : +; 4. 
XV. Chant ning drungtenneſs. 


1, Drunkenneſs excuſeth no erime; but he who is 


guilty of any crime whatever, through his voluntary drunk- 


ennets, ſhail be puniſhied for it as much as if he had been 
ſober. 1 Haw. 2. 

2. If any offend their 0 by drunkenneſs, the 
churchwardens and ſidemen {hall preſent the fame to the 
ordinary, that they may ve punilhed by the ſeverity of the 
laws, according to their deſerts; and ſuch notorious offen- 
ders ſhall not be admitted to the holy communion, - till 
they be reformed. Can. 109. 

And all conſtables, churchwardens, ern. Fans 
ſidemen, ſhall be (worn to preſent the oltence of drunken- 
m—_—_ 7c. 

. Every perſon who ſhall be drunk, and Saf mall 
be Convicted # IP ) before ane juſtice, or mayor, on view, 
confeſſion, or oath of one witneſs, ſhall forfeit for the firſt 
offence 58, to be paid within one week after conviction, 
to the churchwardens (L), Who ſhall be accountable for 
the ſame to the uſe of the poor; and if he {hail refuſe or 
neglect to pay the fame as NE it Hall be levied by 

| diſtreſs 


* — w 
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diſtreſs (M); and if dhe offender be not able (N) to pay 


the ſaid ſum of 58, he ſhall be committed to che ſtocks 
(O), there to remain oy the ſpace of ſix hours. 4 F. . 


5. / 2. 21 J. 6 7 


And if any oveliainy or ather inferior officer ta whom 


that ſhall be given in charge by the precept of any mayar 


or juſtice, do "neglect the due correction of the offender, or 
the due levving of the penalties where diſtreſs may be had; 
every perfon ſo offending fhall forfeit 108, to be levied dy 


diſtreis, by any other perfon having warrant from any 
mayor, juſtice cr court, where any ſuch conviction ſhall 


be, to be paid to the churchwardens, who ſhalt account 
for the ſame, to the uſe of the poor en the offence thatl 
be 3 4 „„ . 
. And if any perſon once convicted of Jrankenneſs, Second offerce, 
ſhall after that be again convicted of the like offence, he 


thall be bounden with two ſureties in a recognizance or 
obligation of 101, with condition to be from "bencefornls 


of good behaviour. 4 J. c. 5 ½ b. 21 7. c. 7. / 3. 
be of gad behaviaur] Lord Hale, ſpeaking of the ta- 
= of 34 Ed. 3. c. 1. which gave juttices power to bind 
malefactors to the good behaviour, generally, without any 
time limitted, ſays, that it is not meant that the ſame ſhalt 
be perpetual, but in the nature of bail, viz. to appear 
at ſuch a day at their ſeſſions, and in the mean time to be 
of good behaviour. 2 H. H. 136 
5. The faid offence may alſo be inquired of and pre- Who ey 
ſented before juſtices of affize, juſtices of the peace in their quue huckt, 
fcthons, mayors. and in the leet; and thereupon proceſs ſhal} 
be had for 05 er as upon indi; ment or preſent- 


ment. 4 J. c. 5. 
6. But the dd Mall be 8 indicted or con- Ia what time. 


 victed in ſix months, 4 J. c. 5. , in, 


7. It is alſo provided, that this act ſhall not abridge the None to be tote 
eccleſiaſtical juriſdiction. 4 J. c. 5. /. 8. E . 
But when the offender hath been once punithed, by any 9 
the ways before mentioned, he {hall not be puniſhed again 
by any other ways or means. / 9 ST 

8 If any al-houſekeeper ſhall "bkcomvifind of being Alchouſ:keepes, 
drunk ; he ſhall, beſides the penalties abovementioned, tank. ; 
de utter! y diſabled to keEp any ſuch alehouſe, for the ſpace 
of three years next enſuing the conviction. 7 F. c. 1c. 

9. Every perſon in his majeſty's pay in ths! navy, being Navy. 
guilty of drunkenneſs, ſhall incur ſuch punithment as a 
court martial ſtall! think fit to impoſe. | 22 G. 2. c. 33. 
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XV. Detaining goods for the reckoning. 


General power . An innkeeper may detain the perſon of the gueſt who 

of cetaining. eats, or the horſe which eats, till payment. And this he 
may do, without any agreement for that purpoſe. For 
men that get their livelihood by entertainment of others, 
cannot annex ſuch diſobliging condition, that they ſhall 
retain the party's property in caſe of nonpayment; nor 
make ſuch diſadvantageous and impudent a iuppolition, 
that they ſhall not be paid. And therefore the law an- 
nex2s ſuch a condition, without the expreſs agreement of 
the parties. Bac. Abr. Inns. D. 

For it would be hard to oblige him to ſue for every little 
debt; and a greater hardſhip, that he might not be able 
to find who was his. gueſt. id. | 

Horſe to be de- 2. But an horſe committed to an innkeeper, may be de- 
eee " tained only for his own meat, and not for the meat of the 
. gueſt, or of any other horſe; for the chattels in ſuch caſe 
are only in the cuſtody of the law for the debt that ariſes 
from the thing itſelf, and not for any other debt due from 
the ſame party; for the law is open for all ſuch debts, and 
doth not admit private perſons to take repriſals. Dani: Abr. 
Inns. D. 1 Bul}t. 207. 
| Reckoning to be 3. Alſo, if any innkeeper, alehouſekeeper, victualler, 
in particula!s3 or ſutler, in giving any account or reckoning 1 in writing, 
and veilels to 
3 or otherwiſe, ſhall refuſe or deny to give in the particular 
number of quarts or pints, or ſhall fel] in meaſures un- 
marked; it {hall not be lawful for him, for default of pay- 
ment of ſuch reckoning, to detain. any goods or other 
thing, belonging to the perſon or perſons from whom ſuch 
reckoning ſhall be due, but he ſhall be left to his action at 
law for the ſame, any cuſtom or uſage to the contrary not- 
| withſtanding. 11& 12 W. c. 15. |. 2. 
Goods ſuffered to 4+ In like manner if the innkeeper gives credit to the 
be taken away, party for that time, and lets him go without payment; 
not to be re- then he hath waived the benefit of the cuſtom, and muſe 
taken, 
rely on his other agreement. 8 Med. 172. 
Goods ſeitee, rot 5+ An innkeeper that detains a horſe for his meat, can- 
to be uſed, not uſe him; becauſe he detains him as in cuſtody of the 
law: and by. conſequence, .the detention muſt be in the 
— of a diſtreſs, which cannot be uſed by the diſtrain- 
| Bac. Abr. Inns. D. 
whether they 5 But by the cuſtom of London and Excter, if a man 
may be fold, commit an horſe to an innkeeper, and he eat out his price; 
the innkeeper may take him as his own, upon the reaſon- 
able apptaiſement of four of his neighbours ; which was, 
it 
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Ss if he puts a horſe to paſture, without the 1 
of his gueſt, and the horſe is ſtolen, he muſt make 


Alehouſes. Wes 


it ſeems, a cuftom ariſing from the abundance of traffick 


with ſtrangers, that could not be known, to charge them 
with the action. But the innkeeper hath no power to ſell 
the horſe, by the general cuſtom of the realm. Bac. Abr. 
Inns. . | 1 1 | 

So in the caſe of Jones and Pearle, E. 9 G. In trover 
for three horſes, the defendant pleaded that he kept a pub- 
lick inn at Glaſtenbury, and that the plaintiff was a car- 
rier, and uſed to ſet up his horſes there; and 361 being 
due to him for keeping the horſes, which was more than 
they were worth ; he detained and fold them, as well he 
might: But on demurrer, judgment was. given for the 
plaintiff; an innkeeper having no power to ſell horſes, ex- 
cept by ſpecial cuſtom, as in the city of Landon. And be- 
ſides, when the. horſes had been once out, the power of 
detaining them for what was due before, did not ſubſiſt at 
their coming in again. Str, 556. FW 


XVI. Goods of a gueſt Holen out of an inn. 
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1. Inns were allowed for the benefit of travellers, who Innkeeper an- 
have certain privileges whilſt they are in their journeys, ſwerable for 


and are in a more peculiar manner protected by the law: 
it is for this reaſon, that the innkeeper ſhall anſwer for 
thoſe things which are ſtolen within the inn, tho' not de- 
livered to him to keep, and tho' he was not acquainted that 
the gueſts brought the goods to the inn; for it ſhall be 


intended to be thro' his negligence, or occaſioned by the 


fault of him or his ſervants. 8 Co. Caley's caſe. 


atiſe 
faction. (But otherwiſe, if with his direction.) id. 

In like manner, if an innkeeper bids his gueſt take the 
key of his chamber and lock the door, and tells him that 


he will not take the charge of the goods; yet if they are 
ſtolen he ſhall be anſwerable : becauſe he is charged by 


law for all things which come to his inn; and he cannot 
diſcharge himſelf by ſuch or the like words. Dat. c. 56. 
Blackerby 169. ok: | | 

2. Holt C. J. doubted whether a man is a gueſt by ſet- 
ting up his horſe at an inn, tho' he never went into the 
inn himſelf ; but the other three juſtices held, that fuch. 
perſon is a gueſt by leaving his horſe, -as much as if he 


had ſtaid himſelf, becauſe the horſe muſt be fed, by which 
the innkeeper has gain; otherwiſe if he had left a trunk, 
or a dead thing, 1 Salt. 388. | * 


80 


soods ſtolen, 


Who ſhall be 
deemed a gueſt 
in this reſpect, 
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So if a man comes to an inn with a hamper, in which 
he hath certain goods (to wit, hats, as tlie caſe was), and 


departs leaving it with the hoſt, and two days after comes 
again; whereas in the time of his abſence this was ſtolen; 


he ſhall not have any action againſt the hoſt, becauſe ne 


was not a gueſt at the time of the ſtealing, and the hoſt 
kad no benefit by the keeping thereof, and thereſore thall 


not be charged tor the loſs thereof in his abſencæ. 1 NO 


Ar. 2 | 

If an attorney hires a chamber in an inn for a whole 
term, the hoſt is not chargeable with any robbery init, 
becauſe the party is as it were a leflee. Mo. 877. 

If one comes to an inn, and makes a previous contract 
for lodging for a ſet time, and doth not eat or drink there; 
he is no gueſt, but a lodger, and fo not under the inn- 
keeper's protection: but if he eats and drinks, or pays tor 
his diet there, it is otherwiſe. 12 Mod. 255. | 

Soldiers billeted are gueſts. Clayt. 97. 


XVII. Gueſts ftealing goods. 


A gueſt in a common inn, ariſing in the night time, 
and carrying goods out of his chamber into another room, 
and from thence to the ſtable, intending to ride away with 
them, is guilty of felony, altho' there was no treſpats in 


the taking of them (which yet is generally required in caſes | 


of felony.) Dalt. c. 40. 


NOTE, The- univerſities are generally excepted out 
of theſe acts concerning alehouſes. | 


A. Information and complaint for ſelling ale with= 
out licence; on the 5 C. 3. 6. 46. 55 


Weſtmorland. E it remenired, that this —=— 4 of 


— # the —— year of the reign of 


his majeſiv king George the third that now is, A. I. gonile= 


man, in his proper perſon, as well for his ſaid majeſiy as far 
himſelf, exhibueth to me J. P. eſquire, one of his ſaid ma- 
Jefty's juſlices of the peace in and for the ſaid county, @ com 
plaint and information, and thereby informeth me, that on 


14 — day of ——— new loſt paſt, and at ſeveral times 


between the ſaid — day of and the time of exhibit- 
ang this information and complaint, one A. O. of —— in the 
county aforeſaid, yeaman, at aforeſaid in the county 
afereſaid, did ſell ale and beer, and her exciſcable liquors, 


: ß ⁊ð ß TEE A ̃ PO. . BA HY 
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Aehoiſes. 


by retail, without being duly licenſed fo ts do; whereby the 


ſaid A. O. hath forfeited the fum of 40 s, together with the 
coſts and expences of cervieting the ſaid A. O. for the fail of. 
fence ; and that A. W. of in the ſaid county, yeoman, 


is a material witneſs to be examined concerning the premiſes : 


And therenpan the faid A. I. who as well for his ſaid majeſiy 
as for himſelf ealibiteth this information, prayeth judgment ef 
me the ſuid juſtice in the premiſſes, that he may have one moiety 
of the ſuid ſum of 40 s, and alſs the coſts and expences of ſuch 
conviclion as aforeſaid, according to the form of the ſtatute in 
that caſe made ; and thut the faid A O. may be ſummoned to 
enſuer the premiſſes, aud the ſaid A, W. ta teflify bis know- 
l-dge therein. | | 

| ; A. 1. 


Before me the juſtice 
aſorelaid, 


B. Summons of a perſan for ſelling ale without li- 
\ cence; and alſo of a witneſs; on the 5 G. 3. 
c. 46. 55 | 


wre ; To the conſtable of — In the ſaid 


county. ä | 


X77 HEREAS a complaint and information hath teen 
W this day exhibited before me J. P. eſquire, one of his 
maje/ly*s juſtices cf the peace in and for the ſaid county, by A. I. 
of gentleman, fetting forth, that on the 
now laft paſt, and at ſeveral times between the ſaid 
—— day of and the time of exhibiting the faid infor- 
mation and complaint, one A. O. of — # the county fore 
faid, yeoman, at aforeſaid in the county aforeſaid, did 
fell ale and beer, and «ther exciſeatle liquors, * wit b 
cut being duly licenſed fo to do; and that A. W. of — wn 
the ſuid county, yeoman, is a material witneſs to be examined 


concerning the premiſſts : Theſe are therefore to require yau forth- 


with to ſuumau the fame A. O. to appear before me at 
in the ſuid ccunty, on : —&ay of - at the 
bur of — to anſwer to the matter fo complained and in- 


formed of againſt him; and to ſummon alſo the ſaid A. W. to 


appear beſare me at the ſame time and place, to teflify his know- 
ledge in the premiſſes. And be you then thers to certify what 
you ſhall have done in the execution hereof. Hertin fail you not. 
Gruen under my hand and feat this === day of — in 
ihe won year -. | 2 | 
= . Note, 


day of 
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Note, a ſeparate ſummons for a witneſs, in behalf of 10 
eicher of the parties, may eaſily be extracted from the ke 
premiſes, mutatis mutandis, 11 
k CE. 
C. Conviction for ſelling ale without licence; h 
on the 5 G. 3. c. 46, ſpecially directed by the 60 
ſtatute. | | | 5 
# 
Middleſex, FJ E it remembered, that on this day of 
| in the year A. O. of —— | 
was duly convicted before me J. P. eſquire, one of his majeſly's q 
Juſtices of the peace for the county of M. for ſelling ale or beer, 
or other exciſeable liguors (as the caſe ſhall-be) without being ] 


duly licenſed fo to do, according to the flatutes in ſuch caſe made 
and provided, whereby he has forfeited the ſum of this 
being the firfl, ſecond, or third offence (as the caſe ſhall be) 
beſides the coſts and expences of this conviction; which coſts and 
expences I the ſaid juſtice of the peace do hereby aſcertain and 
aſſeſs at the ſum of purſuant to the flatute in ſuch caſe 
made and provided. Given under my hand and ſeal, the day 
and year above written, 


D. Commitment on non-payment of the penalty 
for ſelling ale without licence; on the 5 G. 3. 
c. 46. | 44 8 

| To the conſtable of —— in the ſaid 

Weſtmorland 5 county, and to the keeper of his ma- 

| jeſty's gaol at —— in the ſaid county. 


HEREAS A. O. of in the county aforeſaid, 

Y Y yeoman, was on the— day of —— duly convicted 
before me J. P. eſquire, one of his ſaid majeſty's juſtices of the 
peace in and for the ſaid county, for ſelling ale | beer, or other 
exciſeable liquors, as the caſe ſhall be] wathout being duly li- 
cenſed ſo to do, according to the ſtatutes in ſuch caſe made and 
provided; whereby he hath forfeited the ſum of forty ſhillings 
(this being the firſi offence), beſides the cofls and expences of his 
conviction, which expences I have aſcertained and aſſeſſed at 

the ſum of ——— purſuant to the flatute in ſuch caſe made: 

And whereas the ſaid A. O. on the ſaid day of = 
had notice of the ſaid conviction, and hath refuſed or neglected 
10 pay, and hath not paid, the ſaid ſeveral ſums of forty ſhillings 

end ———; I do therefore hereby command you the ſaid con- 

Slable, to apprehend him the ſaid A. O. and him to convey ta, 
= | the 


; A © 


J 


Alchouſes | 
the faid gaol at — aforefaid, and deliver him io the ſaid 
keeper thereof, together with this precept : And 1 do hereby com- 
mand you the ſaid keeper of the faid gael, to receive into your 
cuſtody in the ſaid gas! him the ſaid A. O. and him there ſafely 
to keep for the ſpace of one month, unleſs he ſhall ſooner pay the 


| faid ſeveral ſums of forty ſhillings and —, and alſo the 
 cofts, charges, and expences of executing the ſaid convidtion. 
Given under my hand and ſeal, the 


in 


the year | 


day of 


The like will do for the fecond, third, or other ſubſe- 
quent offence, mutalis mutandis. | 


E. F. Precept to the high conſtable to iſſue war- 

rants to the petty conſtables, to ſummon ale- 
houſekeepers to be licenſed; on 5 & 6 Ed. 6. 
c. 2. + 6G, &: 6 25. I-26, 2. c 7: 


| To John Bowneſs, gentleman, high con- 
Weſtmorland. {table of the E Yard within the ſaid 


county. 


N purſuance of the ſlatutes in that caſe made, theſe are to 
require you, on ſight hereof, to iſſue out your warrants to all 
petty conflables belonging to the ſeveral conflablewicks within 


pour ſaid ward, in the form, or to the effett hereon indorſed. 


Given under our hands and ſeals the - day of ——. 


J. P. 
K. P. 


Form of the warrant as above directed: 


* To the conſtable Of ———— 
B virtue of a warrant from his majeſly's juſtices of the 
peace acting within the ſaid ward to me directed, you are 
hereby required to give notice to all licenſed inn-keepers and ale- 
houſekeepers within your conſtablewick, and alſo to all perſons 
unlicenſed (fo far as the ſame ſhall come to your knowledge) who 


% intend to offer themſelves to be licenſed at the next general 
meeting of the ſaid juſtices for that purpoſe, that they do per- 
ſonally appear before the ſaid juſtices at on the —— day 
of September next, at the hour of in the forenoon of 


> 


ine ſame day, tc take er renew iheir licences for the year enſu- 
ng 
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ing; and alj5 ts give them notice, that every perſon then and 


there to be liceuſd, mit perſonally enter into u recogiizance in 
the firm of lol, together 20119 two fureties in 5t each, or one 


firrety in 10!, that they will not uſe or ſuffer any unlawful 


games, and that they will keep good order and rue wilhin their 


reßpective hauſes and o:her places; and if any fhall de hindred 


by fickneſs, er otter reaſmeable cauſe 10 be alli tc ty the faid 
yaftices, that be muft procure tios ſureties thei aud there ts be 
52 in like mainer in 10. each. 5 85 
Aud unto fſach perjins as have net been licenſed for the year 
preceding, you are farther to give notice, that no licence ill 
be granted to any of them, witlejs he Mall alſs, at the fame tiine 


and place, produce a certiſicuia under the hands of the miuiſier 


and the majur part of the churchtwardeus aud aucrj2crs, or iſe 
of three or four reputable uid ſubſtautial bouſchaice: s of the 


i k b 8 C a : 8 : 
ale were be invaviteth, ſettin forth that be is of giid fame, 


and of {over life and conver fattiun, 
And yu are ta nude a retwn'to the ſaid juſtices, at the ſame 
tine aud place, in wruing under your hand, contains 102 


- rrames of all juch pei ſius as ya fhatl have ſummaned , t appear 


bofore them as is afare;aid, tagetber with their dwelling places, 
ard the ſigus by which their lauſes are known. 


Hererf fail not. Given under my band at Raiſbeck in 


te fad wanly the | 


diy of 
Er — 


John Bowneis, high conflable, : 


in the year of aur 


G. Licence to keep an alehouſe; on the 5 & 6 
Ed. 6. c. 25. 2 C. 2. c. 28. and 26 C. 2. c. 31. 


Vyeſtmorlanc, Ta general mecting of his majeſty's juf- 
Latt Ward, _ tices of the peace for the ſaid county, at?- 
wig within the ivifeun of the Eaſt Ward aforeſaid in the county 
erorcjard, Lallen at — 
cenſrnyg perſons to keep common inns and alehouſes the 
day of Sepieiuber in the year of the reign of our ſove- 
reign ond George the third, 'of Great Britain, France, and 
E:cand, bing, defender of the faith, and fo forth, and in the 


gear of cur lard —. 


Ile his maje/ly's juflices of the peace for the ſaid county, 


_ Whoje hands and ſeals are bereunto jet (wheresf one is of the 
cuorum) aſſembled at the ſaid general meeting, do allow and 
ccencs A. B. yeoman, at the fign of — in within the 
405/399 ane county aforeſaid, to keep a common aichouſe or vie- 
rauiling hon ſe, and id utter and ſell victuals, beer, ale, ꝙder, 
| 5 and 


in and for the ſaid diviſion, far li- | 


and | 
in he 
the 2 
$9 6 
here 
or g. 
houſ 
be it 
real 
the 


Weſtmorland. E it remembred, that on the 


1 be uſed in his ſaid houſe, nor ia any outhouſe, yard, garden, 


Alehouſes. 


and other exciſeable liguors, to be drank in the ſame houſe where-. 
in he now dibelleth, and not elſewhere, for one whole year from 
the 29th day of this preſent month of September, and no longer : 
So as the true aſſixe in bread, beer, ale, and other liquors, 
hereby allowed to be fold, be duly kept; and no unlawful game 


or games, drunkenneſs or any other diſorder be ſuffered in his 


houſe, yard," garden, or backſide ; but that good order and rule 


be maintained and kept therein, according to the laws of this 


realm in that behalf made. Given under our bands and ſeals, 
the day and year firſt above written, _ 2 2 7 


% 


If he hath not been licenſed the year before, then theſe 


words mult be inſerted, (A certificate under the hands of 
———— having been firſt produced unto us, ſetting forth that 
the ſaid is of good fame, and of ſober life, and con- 


ver/atron. 


But if ſuch perſon hath been licenſed the year before, 


this certificate is not required; and therefore to inſert the 
fame in all licences is abſurd ; and, if executed by the- 
juſtices in ſuch form, muſt be in many inſtances not true, 


H. Recognizance of an alehouſekeeper; on 5 i 6 
| Ed. 6. c. 25. and 26 G. 2. c. 31. 


| of 


A. F. of 


in the year of the reign 
of in the county aforeſaid, innkeeper, 
and A. S. of yeoman, and B. S. of yeoman, 
perſonally came before us eſquires, juſtices of the peace 
for the ſaid county, and acknowledged themſelves to owe to our 
ſaid ſovereign lord the king, that is to ſay, the ſaid A. P. the 
ſum of 10 l, and the ſaid A. S. and B. S. the ſum of 51 
each, of good and lawful money of Great Britain, to be made 
and levied of their goods and chattels, lands and tenements re- 
ſpedtively, to the uſe of our ſaid ſovereign lord the king, his 
heirs and ſucceſſors, if the ſaid A. P. ſhall make default in the 


condition underwritten... 


' THE condition of this recognizance is ſuch, that whereas the 
above- bounden A. P. is licenſed to keep a common inn and ale- 


hoſe for one year from the 20th day of this preſent month of : 


September, in the houſe where he now diuelleth at 
aforeſaid; if he the ſaid A. P. ſhall keep and maintain good 
order and rule, and ſhall ſuffer no diſorders or unlatoful games 


Vor. I, or 


„ 


day 
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or backſide, thereunto belonging, during the ſaid term, then 
this recognizance ſhall be void, e 


Taken and acknowledged the day and 
year abovewritten, before us. 

7 ? « P * 

L. 7 


I. Information of drunkenneſs; on the 4 J. c. 5. 


and 21 J. c. 7. 
The information of A. I. of 
the county aforeſaid, yeoman, exhi- 
7 | bited before me J. P. eſquire, one of 
Weſtmorland, 4 his majeſty's juſtices of the peace for 


the ſaid county, the — day of 
| in the year who on his 
oath ſaith, 


774% A. 0. o 


on the ———— day 0 


in the county aforeſaid, labourer, 
X in {he year aforeſaid, at the 
pariſh of —— in the ſaid county, was drunk ; contrary to 
the ſlatutes in ſuch caſe mad: + And thereupon he the ſaid A. I. 
prayeth that he the ſaid A. O. may forfeit the ſum of frue 
follings to the uſe of the poor of the ſaid pariſh, as by the ſaid 
ſiatutes is required. 19 | 
. 


Before me 


J. P. 
Kk. Summons thereupon. 
Weſtmorland. ; To the conſtable o.. 


1 OR 8 U Gi as information upon oath hath been 
1 made before me J. P. eſquire, one of his majeſly's juſlices 
of the peace for the ſaid DC that A. 4 of 204-06 £ the 
county aforeſaid, labourer, on the — day ef in the 
year at the pariſh of in the county 71 * 
was drunt; contrary to the flatutes in ſuch caſe « Theſe 
are therefore to require you to ſummon the ſaid A. O. to ap- 


pear before me at ——— in the ſaid county, o the 
; day of — to anſwer unto the 3 information, 
and te ſhew cauſe why the penalty of five ſhillings ſhould not be 


vevied on * goods of bim the A. O. for the ſaid offence 3 


and 


hen 


Alehoules. 
end be you then there to certify what you ſhall have done in 
the premiſſes. Given under my hand and ſeal, the | 


day of — in the year . 


Note, the juſtice may convict on his own view; and 
then the information and ſummons are needleſs, 

| E. 

L. Warrant to the churchwardens (if they are not 

preſent at the conviction, or the offender makes 

default by not appearing) to receive the penalty 


4 7 


Wenne Tote the churchwardens of the pariſh of 


— in the {aid county. 


TVORASMUCH asA. O. ef — in the county 

afmreſaid, labourer, is convicted before me J. P. eſquire, 

one of his majeſty s juſtices of the peace for the ſaid county, for 
that he the ſaid A. O. on the day of ——— in the year 
t the pariſh of —— in the ſaid county, was drunk, 
contrary to the ſtatutes in ſuch caſe made; whereby he hath 
forfeited the ſum of five ſhillings, to the uſe of the poor of the 


| faid pariſh : Theſe are therefere to require you 10 demand and 


receive of and from him the ſaid A. O. the ſaid ſum of five 
ſhillings, to he by you accounted for to the uſe aforeſaid : Aud 
if he ſhall refuſe or neglef to pay the ſame, by the ſpace of one 
week after ſuch demand made; that then you certify to me ſuch 
refuſal and neglect, to the end that ſuch proceedings may be had 
thereupon, as to juſtice doth appertain. Given under my hand 
and ſeal, the —— day of ——— in the ear —— | 


M. Warrant to levy the penalty of drunkenneſs, 
on non-payment; by 4 F. c. 5.and 21 J. c. 7. 


Weſtmorland. „ of in the ſaid 


HEREAS A. O. % is the pariſh of — 
in the county aforeſaid, labourer, was on the —— 
convicted before me one of his majeſiy's 


day of - 


Juſtices of the peace for the ſaid county, for that he the ſaid - 


. O. was on the of —— drunk, at afore- 
ſeid, in the pariſh and county aforeſaid, by which he hath fer- 
feited the ſum of 5 8. And whereas I the aid did 

| E 23 | | 


iſe 


of drunkenneſs; by the 4 J. c. 5. and 21 J. 
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Alehoulſes. 
iſſue my warrant on the —— day of 


wardens of the pariſh of aforeſaid, to demand and re- 
ceive the ſaid ſum of 5s of and from the ſaid A. O. And 


whereas it duly appears to me, as well on the cath of C. W 


churchwarden of the pariſh of aforeſaid, as otherwiſe, 
that they the ſaid churchwardens did on the day ff 


* 


demand the ſaid ſum of 5 8 of and from the ſaid A. O. but + 


that he the ſaid A. O. hath neglected to pay the ſame as afore- 
ſaid, and that the ſame is not yet paid: Theſe are therefore to 
command you forthavith to levy the ſaid ſum by diſtraining the 
goods of him the ſaid A. O. And if within the ſpace of | ſix] 
days next after ſuch diſlreſs by you taken, the ſaid ſum, toge- 
ther with reaſonable charges for taking and keeping the ſaid 
diſtreſe, ſhall not be paid, that then you ds ſell the ſaid goods 
fo by you diſtrained as aforeſaid, and out of the money ariſing 
by ſuch ſale, that you do pay the faid ſum of 58 to the church- 
wardens of the ſaid pariſh, for the uſe of the poor of the ſaid 
pariſh, rendering to him the ſaid A. O the overplus upon de- 
mand, the neceſſary charges of taking, keeping, and ſelling the 
ſaid diſtreſs, being firſt dedutied. And if the ſaid A. O. be 
not able to pay tha ſaid ſum of 5 8, and ſufficient diſtreſs can- 
not be found wheresf to levy the ſaid ſum, that you certify the 
fame to me, together with the return of this warrant. Given 


under my hand and ſeal this - day of 5 


N. Certificate by the conſtable of want of diſtreſs. 


Weſtmorland. A C. con/table of in the ſaid county 
90 | © maketh oath this day of in 
the year — before me the juſtice within-mentioned, that he 
bath made diligent ſearch for, but doth not know of, nor can 


find, any goods of the within-mentioned A, O, whereof to levy 


the within ſum of five ſhillings, | 

| ; A. C, : 

Before me the ſaid 
Juſtice, 


2 


O. Com. 


to the church. 


7 


Alehouſes. 5 


O. Commitment to the ſtocks for drunkenneſs, 
on inability to pay the penalty; on 4 F. c. 5. 
and 21 J. c. 7. | 


Wefimarieng. county. 


HERE AS A. O. % — in the ſaid couniy, 
labourer, was on the - day of. convicted 
before me one of his majeſty's juſtices of the peace for the 
ſaid county, for that he the ſaid A. O. was on the day 
of —— drunk at aforeſaid, in the pariſh of 


in the ſaid county, whereby he hath forfeited the ſum of 5 8. 


And whereas it duly appears to me, that the ſaid A. O. is not 
able to pay the ſaid ſum of 5 s. Theſe are therefore to require 


you in his majeſty's name, to ſet him the ſaid A. O. in the 


flocks, there to remain for the ſpace of fix hours. Given under 
my hand and ſeal the. day of 


Almanacks. See Stamps. 


NH ſeveral acts, oath of an annuitant's life is to be 


made before a juſtice of the peace, who ſhall give a 
certificate thereof, in order to intitle ſuch perſon to re- 
ceive his annuity. | 


Apothecary. See Phyſicians. 
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Appeal. 


1. FF\HIS word has two ſignifications in law ; the 
one is, removing a cauſe from an inferior court, 
or judge, to a ſuperior ; as from one or more juſtices, 'to | 

the quarter ſeſſions. 3 
| - | "Bd 


— FY C 
— — 
”_= 


is 


Appeal, what, 


A 


In what caſes an 


appeal may be 
brought, 


Within what 
time an appeal 
w be brought. 


Appeal 3 : 


Appeals. 

The other kind of appeal (which 1s the ſubject of this 
title) is a proſecution againſt a ſuppoſed offender, by the 
party's on private action ; proſecuting alſo for the 
crown, in reſpect of the offence againſt the publick. 2 
Haw. 155. 

2. An appeal is brought in three caſes ; r. By a man 
for a wrong to his anccitor. 2. By a wife for the death 
of her huſband. 3. For wrong done to the appellants 
themſelves, as in the caſe of robbery, rape, or maihem. 
But appeals are now diſuſed, on account of the nicety of 

the pleadings, and the charge of the proſecution ; and the 
method of indictment is generally taken. Wood, b. 4. 
. 

3. A perfon acquitted on an indictment of murder, 


ſuall not be ſet at liberty, but ſhall be recommiited, or 


bailed, till the year and day be paſt; within which time 
an appeal may be brought. 3 H. 7. c. 1. 
4. It is certain that an appeal may be commenced be- 


before the ſheriff fore the ſheriff and coroner, and removed from them into 


and coroner, 


_— juſtices of 


the place. 


Perſons acquit- 
ted on appeal, 


Par den. 


the king's bench by certiorari. 2 Haw. 155. 

5. And it ſeems to be holden in F:tzherbert's abridg- 
ment, that juſtices of the peace have power to receive ap- 
peals; but there is much greater authority for the con- 
trary opinion. 2 Haw. 156. | 

6. If the perſon appealed ſhall he acquitted, the appet- 
lor ſhall be impriſoned for a year, and reſtore W to 
the party, and be grievouſly fined to the king. 13 Ed. 1. 


ff. 1. c. 12, That is, if the appeal ſhall appear to the 


court to have been malicious. 2 Haw. 198. 

. Foraſmuch as an appeal is the ſuit of the party, as 
well as of the king, hence it is that the king cannot par- 
don an offender found guilty upon an appeal, as he may 
when found guilty upon an indictment : for in ſuch caſe 


he can only pardon for himſelf, but not for the Parry | 


2 Haw, 155. 


Apples and pears. 


HEREAS apples and pears are frequently ſold 
by meaſure, commonly called water-meaſure, the 
contents whereof are very uncertain ; thereidre for the fu- 
ture, the faid meaſure ſha}l be round, and in diameter 


eighteen inches and an half within the Loop, and eight” 


inc hes 


Apples and pears. $9 


inches deep; and ſo in proportion: And every meaſure, 


the commonly called water - meaſure, by which apples and pears 
the are ſold, ſhall be heaped as uſually : And whoſoever ſhall 
5 ſell or buy any apples or pears by any other meaſure, ſhall 
forfeit 10s, half to the informer, and half to the poor, 
man on conviction on the oath of one witneſs, before one ju- 
eath ſtice (or mayor), to be levied by the petty conſtable by 
ants warrant of the ſaid juſtice, by diſtreſs and ſale. 1 Aux. 
em, fl.-1. c. 15s fe 1. | | 
y of ut this ſhall not extend to any meaſure ſealed and al · 
the lowed by the fruiterers company in London. /. 2. | 
Concerning the robbing of orchards, ſee title Ugod. - 
ler, N | 5 ; 
or Apprehending Offenders. See Atreſt. 
ime 9 
be- | nn — — W — 
1to | 1 8 
g- Appꝛentices. 
p- 1 55 : 8 52 
n- Concerning the ſettlement of apprentices. Seg 
1 title Boos. 
- J. Who may take apprentices. Ts 
* L. I ho are compellable ta be bound apprentices. 


III. Binding. 
IV. Binding of poor apprentices. 
V. Money given to bind aut poor apprentices. 
VI. Binding poor apprentices to the ſea ſervice. 
VII. Differences between the maſter and apprentices 
VIII. Apprentice ftealing his maſter.s goods. 
A. Inticing away an apprentice. 
A. Mining apprentices, 8 
AI. Apprentices ſetting up their trades. 


1. Who may take apprentices. 


1. 2 perſon being an houſholder, and having In huſbaadry; 
| and uſing half a plough-land in tillage, may take 
an apprentice above the age of ten years, and under 
E 4 eighteen, 
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In trades in 


Appꝛentices. 


eighteen, to ſerve in huſbandry till twenty-one at the leaſt, 
or till twenty- -four as the parties can agree. 5 El. c. 4. 
fe 25: | 


2. Every perſon being an houſholder, and twenty-four 


towns corporate. Years old at the leaſt, dwelling in any city or town corpo- 


In trades in 
market tewns 
not CO! porate. 


rate, and exerciſing any art, miſtery, or manual occu- 
pation there, may retain the ſon of a freeman, not oc- 


cupying huſbandry, nor being a labourer, and inhabiting 


in the ſame, or in any other city or town corporate, to 


ſerve and be bound as an apprentice, after the cuſtom and 


order of the city of London, for ſeven years at the leaſt, ſo 


as ſuch apprenticeſhip do not expire before the apprentice 
ſhall be twenty-four years of age. 5 El. c. 4. J. 26. 
But no perſon dwelling in any city or town corporate, 
being a merchant, mercer, draper, goldſmith, ironmonger, 
imbroiderer, or clothier, ſhall take any apprentice except 
he be his ſon, or elſe that the father and mother of ſuch 
apprentices ſhall have an eſtate of inheritance or freehold 


of 40s a year, to be certified under the hands and ſeals 
of three juſtices where the lands lie, to.the mayor of that 
city or town corporate, and to be inrolled among the re- 


cords there. /. 2 

And the reaſon of this (Mr. Dalton ſays) ſeems to be, 
for that ſuch as are to be bound apprentices in towns cor- 
porate, if their parents be of a competent livelihood, then 
their maſters ſhall be not only better ſecured, but ſuch 


apprentices alſo in likelihood, ſhall have the better means 


to ſet up their trades after their times expired. And con- 
cerning ſuch, whoſe parents have not 408. a year, they 


are fitter to be bound apprentices to huſbandry, and the 


like, in the country, Dalt. c. 58. 

But by reaſon of the great alteration. in the value of 
money fince that time, this proviſion is become of little 
uſe ; for an eſtate of 408 a year men, was equal to more 


than 101 a year now. 


But the citizens of . add Norwich may take and 
have apprentices, as before this act. fe 40. 


3- Every perſon being an houſholder, and Sr 


years old at the leaſt, and not occupying huſbandry,. nor 


being a labourer, dwelling in any market town not cor- 


porate, and exerciſing any art, miſtery, or mannal occu- 


pation, may have to apprentice the child or children of 
any other artificer, not occupying huſbandry, nor being a 
labourer, inhabiting in the ſame or any other ſuch market 
town in the ſame * 5 El. c. 4. 1 28. 
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Apprentices. 

But no perſon dwelling in any ſuch market town, be- 
ing a merchant, mercer, draper, goldſmith, ironmonger, 
imbroiderer, or clothier, ſhall take any apprentice ex- 
cept he be his ſon, or elſe that his father and mother ſhall 
have an eſtate of inheritance or freehold of 31 a year, to 
be certified under the hands and ſeals of three juſtices of 
the ſhire where the lands lie, to the head officer of ſuch 


market town where ſuch apprentice ſhall be taken, there 


to be inrolled of record. J. 29. 
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4. Any perſon uſing the art of a ſmith, wheelwright, In any place. 


ploughwright, millwright, carpenter, rough maſon, plai- 
ſterer, ſawyer, limeburner, brickmaker, bricklayer, tyler, 
later, helier, tyle-maker, linen-weaver, turner, cooper, 
miller, earthen potter, woollen-weaver weaving houſhold 
cloth only, fuller otherwiſe called tucker or walker, 
burner of oare and woad aſhes, thatcher or ſhingler, 
whereſoever he ſhall dwell, may take the ſon of any per- 
ſon as apprentice, albeit his parents have no land. 5 EI. 


c. 4. J. 30. 


5. Every owner of a ſhip or veſſel, and every houſ- Seamen3 


holder exerciſing the trade of the ſeas by fiſhing or other- 
wiſe, and every gunner commonly called a canoneer, and 
every ſhipwright may take apprentices for ten years or 
under ; and every apprentice ſo taken, being above ſeven 
years of age, ſhall be by the ſame covenants bound, or- 


dered and uſed to all intents, according to the 3 at- - 


Londen, ſo that the covenant or bond "of apprenticeſhip 
be made by writing indented, and inrolled in the town 
where the apprentice ſhall de inhabiting, if it be a town 
corporate; if not, then in the next town corporate: For 
which inrollment ſhall be paid not above 12 d. 5 El. 


. 5. fo 12. 


6. Every perſon that ſhall have three apprentices in any Number reſtraia- 
the crafts of a clothmaker, fuller, ſheerman, weaver, tay- 25 


lor, or ſhoemaker, ſhall keep one journeyman; z and for 
every other apprentice above three, one other journey- 
man, on pain of 101, half to the king, and half to him 
that ſhall ſue in the ſeſſions or other court of record; or 


if it is in a town corporate, then to be applied as by the 


charter. 5 El. c. 4. .. 33. 
No hatmaker wal have above two apprentices at. one 


time, nor thoſe for any leſs term than ſeven years, on 


pain of 5l a month, half to the king, and half to him 
that ſhall ſue in any court of record: But this not to ex- 
tend to his own ſon, in his own houſe, ſo as he be bound 
by indenture for ſeven years, and his term not to expire 


before 
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Who ſhall be 
bound, 


At what age. 


Apprentices. 
before he be twenty-two years of age. = J. c. 1). 


J. 575 ns , 

Weavers of ſtuffs in Norfolk and Norwich, that ſhall 
employ two apprentices, ſhall alſo employ two journey- 
men; and no maſter ſhall have above two apprentices, or 
any week boy, to weave in the ſaid trade; on pain of 51 
a month to the king. 13&T 14 C. 2. c. 5. /. 18. 


II. Who are compellable to be bound apprentices. 


1. If any perſon ſhall be required by any houſholder, 
uſing half a ploughland at leaſt in tillage, to be an ap- 
prentice and to ſerve in huſbandry, or in any other art, 
miſtery, or ſcience before expreſſed, and ſhall refuſe fo to 
do, then on complaint of ſuch houſekeeper to one juſtice 
(or head officer) he ſhall ſend for the perſon refufing ; and 
if he ſhall think the ſaid perſon meet to ſerve, and ſuch 
perfon refuſe to be bound, he may commit him to ward, 
there to remain until he be contented, and will be bound. 
5 El. c. 4. / 35 

2. But no perſon ſhall be bound to enter into any ap- 
prenticeſhip, other than ſuch as be under the age of twen- 
ty-one years. 5 El. c. 4. J. 46. 


Upon the whole, the aforeſaid directions about the 
value of the parents eſtate, and ſuch like, are become 
entirely obſolete, and of no uſe, and therefore had better 
be repealed. The reſtrictions were originally intended 


(as appears by the ſtatute, g H. 4. c. 17.) for the encou- 


ragement of huſbandry, by reaſon of the ſcarcity of la- 
bourers in ancient time. And this ſtatute of the 5 Elix. 


is only a re-enaCting, as it were, of former ſtatutes ; and 
expreſſeth, that any perſon being an houſholder may take 


apprentice the ſon of any freeman, net occupying huſbandry, 
nor being a labourer. — 2 


El. Bindings 


Binding to be by 1. One cannot be bound an apprentice without deed; 
deed. 


And indented. 


1 Salk. 68. | | 
2. And by the 5 El. c. 4. it muſt be by deed indented. 


. 1G. 2. Smith and Birch. An Action was brought 


againſt the defendant, for enticing away and detaining the 


plaintiff's apprentice, who had agreed by writing to ſerve | 


the plaintiff for ſeven years. Upon evidence it appeared, 
that the ſtyle of the writing began, This indenture, & o, but 
| | | in 


<= At o  W vp PO .wt09 


Apprentices. 69 


7 in fact the parchment was not indented, but was a deed 

poll On exception taken to the deed, it was infiſted that 
all the young man was not an apprentice, becauſe he was not 
”— bound by an indenture. An infant can be bound no other 
or way than as the ſtatute of 5 El. directs, which is by in- 
51 denture, and nothing can make this good. The deed 


cannot now be indented, for that would be a forgery. | 
Therefore unleſs the plaintiff ſhews the apprentice to be 
of full age at the time of ſigning ſuch deed, he cannot 
be accounted kis apprentice, and by conſequence no 


Ty action can lie for detaining the "apprentice ; neither can 

p- the plaintiff prove him to be his ſervant by his deed, for 

t, he has declared for an apprentice, and muſt prove Nit lo 

to to be, Therefore the plaintiff was nonfuited. S/. Ca. 

N r.. | 

1d But with reſpect to ſettlements, it is enacted by the 31 

ho G. 2. c. 11. that the apprentice may gain a ſettlement un- 

d, der ſuch writing, altho' it ſhall not be indented. 

d. 3. And an apprentice muſt be retained by the name of aa by the name 
an apprentice expreſsly, otherwiſe he is no apprentice, * an 2pprentice, 

2 tho' he be bound. Dali. c. 58. 

- = 4. And all indentures, covenants, promiſes, and bar- Binding other- 


gains, for having or taking apprentices, otherwiſe than wiſe, void. 
by the ſtatute of 5 El. ſhall be clearly void in the Jaw to 


* all intents and purpoſes; and every perſon that ſhall take 

le any apprentice contrary to the ſaid act, ſhall forfeit x01, 

ef _half to the king, and half to him that ſhall fue tm I 

> fions, or other court of record; or if it is in a town cor- 

— porate, then to the uſe of ſuch town as by the charter. 

1 5 EL e. 1 + 

Se 5. By the ſeveral ſtamp adds, the binding (except it be Stamp. 
d of pariſh apprentices) ſhall be on a 5s ſtamp; and the 
fame fhiall not be given in evidence in any court till it be 


2 ſtamped, and the duties paid. 
| 6. And by the 8 Ann. c. 9. Beſide the faid ſamps'and Additional 
duties, there ſhall be paid the duty of 6d for every 20s of ftamf. 
every ſum of 501 or under; and the duty of 1s for every 
- 20s of every ſum above 501 given with any apprentice z 


J. and proportionably for greater or leſſer ſums; to be paid 
by the maſter. . 32. 
. And where any thing, not being money, ſtrall be given 


with ſuch apprentice, the duties ſhall be anſwered for. the 


t value thereof. /. 45. 

© But this ſhall not extend to any apprentice, put out at 
W. the common charge of any pariſh or townſhip, or out of 
„, any publick charity. / 40. 


t | | And 
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And the full ſum ſhall be inſerted in the indenture in 
words at length, and ſhall bear date on the day of the ex- 
ecution thereof; on pain that the maſter ſhall forfeit dou- 
ble, half to the king, and half with full coſts to him that 
ſhall ſue. ſ. 35. 

And no ſuch indenture ſhall be given in evidence in 
any ſuit to be brought by any the parties thereunto, unleſs 
ſuch party on whoſe behalf the ſame ſhall be given in evi- 
dence, do firſt make oath, that to the beſt of his know- 
ledge, the ſum therein inſerted was really and truly all that 
was directly or indirectly to be given with ſuch appren- 


tice. / 43. 


The cata indentures, within the bills, ſhall be brought 


to the head office to be ſtamped with a ſtamp for that pur- 


poſe, and the duties paid within one month after date. 


36. 

2 — elſewhere ſhall be brought either to the head office 
within the bills, or to a collector of the ſtamp duties out of 
the ſaid limits, in two months after date, and the duties 
thereupon ſhall be paid, and the indenture ſtamped, if it 
be at the ſaid head office; otherwife ſuch collector ſhall 
indorſe on the indenture, a receipt for the duties in words 
at length, and ſubſcribe his name thereto. /. 37. 

And if it is within 50 miles of the limits of the bills of 
mortality, the indenture ſhall within three months after 
date, and elſewhere within ſix months, be brought to- the 
head office to be ſtamped. /. 38. 

And all ſuch indentures wherein ſhall not be fond 
the full ſum directly or indirectly given, or whereupon 
the duties ſhall not be paid, or which ſhall not be ſtamped 
within the time limited, [ſhall be void, and not available 
in any court or place, or to any purpoſe whatſoever ; and 
the apprentice ſhall be incapable of exerciſing the ſaid 
trade. 
ever, by the 9 Ann. c. 21. If the maſter ſhall ne- 
glect to pay the duties within the time limited, he ſhall 
torfeit 50 l, half to the king, and half with full coſts to 
him who ſhall ſue. /. 66. 

And by the 18 G. 2. c. 22. If he ſhall neglect to pay 
the ſame as aforeſaid, he ſhall, beſides all other penalties, 
forfeit double duty. /. 23, 24. 


But there is generally an indemnifying clauſe in ſome | 


act in almoſt every ſeſſion of parliament, for relief of per- 
fons who have omitted to pay the ſaid duties, or to inſert 
the ſaid ſums in words at length ; provided they pay the 


duties, and tender the indentuzes to be ſtamped, within a 


Hinc Werein limited. 


And 


— BY 


Apprentices, 
And by the 20 G. 2. c. 45. If any maſter, having for- 
feited the double duty, ſhall pay the fame, and tender the 


indenture to be ſtamped, within two years after the deter- 


mination of the apprenticeſhip, and before ſuit hath. been 
commenced for the penalties, the indenture ſhall be valid, 
and the penalties diſcharged. /. 

And if after the maſter ſhall have forfeited the double 
duty, the apprentice ſhall in the preſence of, or by writing 
under his hand ſigned in the preſence cf one witneſs, require 


his maſter to pay the ſame, and the maſter ſhall not do it in 
three months, and ſuch apprentice ſhall at any time within 


two years after the determination of his apprenticeſhip, pay 
the double duty, he may in three months after ſuch pay- 
ment demand of his maſter double the ſum contracted 


for in the indenture, and if not paid in three months 


after, may recover the ſame by action at law, with full 
coſts. And the apprentice immediately after payment of 
the ſaid double duties (if his apprenticeſhip ſhall not be 
then expired) and ſignifying by writing under his hand, 

that he deſires to be diſcharged from his apprenticeſhip, 
ſhall be diſcharged accordingly, and ſhal]! have the ſame 
benefit of the time he hath ſerved as he would have had in 
caſe he had been aſſigned, or turned over to a new maſter, 

6, 

. * where any proſecution ſhall be commenced againſt 
the maſter for the penalties, if the apprentice ſhall pay 


the double duty at any time in two years after the end of 


his apprenticeſhip, he may thereupon exerciſe his trade, 
and the indenture ſha]l be valid, and may be given in evi- 
dence. ſ. 8, 

Finally, by the 5 G. 3. c. 46. Every chamberlain and 


other proper officer of every city and corporate town, and 


company, where any clerk or apprentice or ſervant obtains 
bis freedom by ſervitude, ſhall enter in a book to be kept 
for that purpoſe, the names of all ſuch clerks, apprentices, 


and ſervants, as ſhall be put out within the juriſdiction of 


ſuch city or town corporate, and alſo the names and places 
of abode of the maſters or miſtreſſes, and of the ſums of 
money ¶ but it is not ſaid, or other. things equivalent] given 
or contracted for, and the trade or profeſſion which they 


are to learn; and the date of the indentures : on pain 


of 201, half to the king, and half to him that ſhall ſue 

in any court of record, with full colts. /. 18, 41, | 
And all printed indentures ſhall have the following me- 
morandum printed under the ſame; vix. The indenture, 
** covenant, article, or contract muſt bear date the day 
5 jt is executed; and what money or other thing is 
yo giv en 
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Infant bound 
tho' under age. 


Apprentices. 


„ muſt be inſerted in words at length; and the duty 


“ paid to the ſtamp office, if in London, or within the 
weekly bills of mortality, within one monta after the 
execution, and if in the country, and out of the faid 
bills of mortality, within two months, to a diſtributor 


of the ſtamps or his ſubſtitute; otherwiſe the inden- 


© ture will be void, the maſter or miſtreſs farfeit 50 
© and another penalty, and the apprentice be diſabled 
„to follow his trade, or to be made free.” And if 
any printer, ſtationer, or other perſon, ſhall ſell or cauſe 
to be ſold any ſuch indenture, without ſuch memorandum 
being printed under the ſame ; he ſhall forfeit 10] in like 
manner. / 19. | 

7. It feems clearly agreed, that by the common law in- 
fants, or perſons under the age of 21 years, cannot bind 
themfelves apprentices, in fuch a manner as to intitle 
their maſters to an action of covenant, or other action, 
for departing the ſervice, or other breaches of their inden- 
tures ; which makes it neceſſary, according to the uſual 
practice, to get fome of their friends to de bound for the 
faithful diſcharge of their offices, according to the terms 
agreed on. Bac. Abr. Maſter and ſervant. B. 

But by the ſtatute of 5 El. c. 4. Foraſmuch as there 
hath becn {ume doubt, whether any perſon under 21 years 
of age, and bound to ſerve as an apprentice, in any other 
place than the city cf London, ſhall be bound, accepted, 
and taken as an apprentice ; it is enacted, that every ſuch 
perſon who {hall be bound by indenture, to ſerve as an ap- 
prentice, in any art, ſcience, occupation, or labour, ac- 
cording to this {tatute, albeit he be within the age of 21 
years, ſhall! be bound as amply to every intent, as if he 
were of full age at the time of making the indentures, 


F543. 
But this is to be underſtood of a compulſion by the 


means preſcribed by the ſtatute ; for altho' an infant may 
voluntarily bind himſelf apprentice, and if he continue ap- 
prentice for ſeven years, he may have the benefit to uſe 


his trade; yet neither at the common law, nor by any 


words of this ſtatute, a"covenant or obligation of an in- 
fant for his apprenticeſhip ſhall bind him, but if he miſ- 
behave himſelf, the maſter may correct him in his ſervice, 


or complain to a juſtice to have him puniſhed, according 


to the ſtatute. But no remedy lieth againft an infant upon 
ſuch covenant. Cro. Car. 179. ; 
But if his father, or other perſon, doth covenant for 
him ; ſuch covenant ſhall bind the father, or fuch other 
| perion ; 


given or contracted for with the clerk or apprentice, 


wa, ov» — þ) << 


— © — — 
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3 _ perſon : as in the caſe of Mhitley and Loftus, M. 10 G. 2. 
on. In the indenture of apprenticeſhip, the father covenants 
e to pay the apprenticeſhip money; the ſon covenants to 
e account for his maſter's goods; and in the conclufion, 
d the father and fon each bind themſelves for the true per- 
r formance of all covenants and agreements therein. By 


- the court: The end of binding the father was to anſwer 
1 wrongs done by the fon, and be muft anſwer for any; 
d and the covenant that each did bind himſelf muſt be fo, 
f where the ſon is bound to perform the thing for which 
3 the covenant was made; and this clauſe is uſually in- 
n ſerted, that the covenants may be taken diſtributively, 
e to wit, that each of the covenantors ſhould perform 

his part; and this makes the covenant of the fon bind 

the father, who covenanted tor him as well as for himſelf. 


d 8 Mod. 190. 
e But a covenant between the mafter and a third per- 
# ſon, the infant not being party, maketh not an appren- 
- ticeſhip. 2 Salk. 479. | | 
1 
e VV. Binding of poor apprentices, 
8 | 
| The churchwardens and overſeers, or the greater Power to bind. 
e * of them, by the affent of two juſtices (1 Es may 
5 bind (A) any ſuch children, whoſe parents they ſhall 
r judge not able to maintain them, to be appr ntices where 
A they ſhall ſee convenient, till ſuch man child ſhall come 
h to the age of 21 (18 E. 3. c. 47.), and ſuch woman child 
= to the age of 21 or marriage; the ſame to be as effectual 
- to all purpoſes, as if ſuch child were of full age, and 
I by indenture of covenant bound him or her ſelf. 43 El. 
e t. . BY: 
. 2 AS all perſons, to whom the overſeers ſhall by the Power to take; 
43 El. bind any 8 apprentices, may take and keep 
* them as apprentioes. 21 F. c. 28. 3 C. c. 4. ,. 22. 
y 2 By the ſeveral Ramp acts, the 1 muſt be on Indenture to be 
5 | ixpenny ſtamped piece of paper or parchment ; but is _ 
e —— from the additional ſtamps and aachen for money 
7 given with the apprentice. 
a | 4. And where any poor child ſhall be appointed to be Perſons refuſing 
— bound apprentice by the 43 El. the perſon to whom he is 2 take. 
2) appointed to be bound, ſhall receive and provide for him, 
g and alſo execute the other part of the indentures; and if 
n he ſhall refuſe fo to do, oath being thereof made by one 
1 of the churchwardens or overſeers, before two juſtices, he 
IT ſhall forfeit rol, by diſtreſs and ſale, by warrant (B) of 
er ſuch * to the uſe of the poor of the pariſh or place 


2 where 


Appꝛentites. 


where the offence was committed; ſaving always to the 


perſon to whom any poor child mall be appointed to be 
bound apprentice, if he ſhall think himſelf aggrieved there - 


by, his appeal to the next ſeſſions, whoſe "order therein 


ſhall be final. 8& 9 V. c. 30. , 5. 
And as the churchwardens and overſcers have power to 
place out poor children, therefore they are proper judges 


of perſons who are fit to be their maſters; and thoſe are, - 
all perſons, who by their profeſſion or manner of living, 


have occaſion to keep ſervants ; but the fame are to be ap- 
proved of by the juſtices, and if ſuch maſter is diſſatis fi- 
ed, he may appeal to the ſeſſions, Dalt. c. 58. 

7. 13 V.. Minchamp's caſe. Two juſtices bound an 


apprentice to a merchant : He appealed to the ſeſſions, and 


the order was diſcharged. And now the court, on con- 
ſideration of the matter, confirmed the order of ſeſſions; 
becauſe the act having made perſons compellable to take 
apprentices, and given an appeal to the ſeſſions, it was 
in the diſcretion of the juſtices at ſeſſions to determine, 
whether it was or was not fitting to put an apprentice 
upon any one; and therefore the court would not diſturb 
what the ſeſſions had done, but confirmed the order. 
2 Salk. 491. | 

E. 13 Ann. Q: and Wagſtaff. It was moved to quaſh an 
order to compel a perſon to take an apprentice, becauſe in 
the cloſe of the indenture it was ſaid, that the maſter, at 
the end of the term, ſhall give his apprentice two ſuits of 
cloaths. Upon debate, the court held this to be ill; for 


the juſtices during the term of his apprenticeihip cannot 


order him wages, they muſt only order him a maintenance 
as an apprentice, and cannot order him any thing after 
the term is ended. So the order was quaſned. Foley 205. 
Seff. C. V. 1. 48. | | 


J. Money given to bind out poor apprentices. 


By the 7 . 3. All money given by any perſon to be 
continually employed for the binding out apprentices, ſhall 
be employed in manner following, unleſs otherwiſe ordered 


by the givers; viz. All corporations of cities, boroughs, 


and towns corporate, and in places not corporate, the mi- 


niſter, conſtables, churchwardens, overſeers, or the moſt 


part of them, ſhall have the nomination and placing of 
ſuch apprentices, and ordering of ſuch money ; and if they 
ſhall not employ the ſame accordingly, every perſon. of- 
fending ſhall forfeit 31 6s 8 d, half to the Noon agg half 
io him that ſhall ſue. / 2. 433 
n 
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maſter's death. /. 3. i 
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And the maſter that ſhall receive the maney, ſhall be 


bound with one or two ſureties in double the ſum, unto 
Tuch corporation, or to the other perſons appointed by this 


act in places not corporate, to take care of it, on condition 


to repay it at the end of ſeven years, or within three months 
thereof; and if the apprentice ſtall happen to die within 
the ſeven years, then withia one year after ſuch death, 
and if the maſter ſhall vie, then within one year after ſuch 

And the ſaid money ſhall always be put forth in three 
months after it ſhall come to the ſaid parties hands; and 
if there are not then fit perſons to be bound apprentices, 
within the places where the money is given to be employ- 
ed, it ſhall be diſpoſed of for binding ſome of the pooreſt 
children of any adjoining pariſh. /{. 4. | 

And choice ſhall always be made of the pooreſt chil- 
dren ; and no ſuch apprentice ſhall be above 15 years of 
age when bound, 

And the ſaid perſons, in places not corporate, ſhall 
yearly within a month after Zafter, account to their ſug- 
ceſſors before two juſtices dwelling in or next to the place. 

6 


£6 
And if any of the truſtees ſhall break their truſt, ar 


commit any offence for which no penalty is given by this 
act; any perſon may petition the lord chancellor, wha 
may iſſue a commiſſion to hear and determine the ſame 


and may levy the money miſemployed upon ſuch default 


ers, or otherwiſe upon ſuch able inhabitants of the place, 
as they ſhall think fitteſt; and perſons aggrieved may 
appeal to the lord chancellor. 7. 7. ; 


VI. Binding poor apprentices to the ſea-ſervice. 


1. It ſhall be lawful for two juſtices, and for the head Who maybe 
officers in corporations, and for the churchwardens and bound, 


overſeers of the ſeveral pariſhes or townſhips, with the 


conſent of ſuch juſtices or head officers, to bind and put 
out any boy of the age of ten years or upwards, or who 
ſhall be chargeable, or whoſe parents ſhall be chargeable, 


or who ſhall beg for alms, to be an apprentice to the fea» 


ſervice, to any ſubject being maſter or owner of any ſhip 
or veſſel, until he ſhall attain the age of 21 years. 2 & 
3 Ann. „ . 7. 1. | | +3 F 
And every perſon to whom any poor pariſh boy ſhall be 
put apprentice by the 43 El. may, with the conſent of two 


juſtices dwelling near the pariſh where ſuch poor boy was 


Vor. I. 
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bound, or with the like conſent of the chief officer in a 


corporation, at the requeſt of the maſter, his executors, 
adminiſtrators or aſſigns, by indenture aſſign over ſuch 


poor boy apprentice, to any maſter or owner of a ſhip or 


Who fall take. 


Age to be in- 
jerted in the in- 
de nture. 


What money 
Hall be given 
with him, 


Ind entures to be 


reziſtered. 


veſſel, uſing the ſca ſervice, during the remaining time of 
his 2pprenticeſhi Þ. + $ 

2. And every malter or owner of a ſhip, from 3o to 50 
ton burden, ſhall be obliged to take one ſuch apprentice, 


and one more for the next 50 ton, and one more for every 


hundred ton ſuch ſhip ſhall exceed the burden of an hun- 
dred ton ; on pain of forfeiting 101 to the poor of the pa- 
riſh from whence ſuch boy was bound. /. 8. 

But no maſter ſhall be obliged to take any ſuch appren- 
tice, under 13 years of age, or who ſhall not appear to be 


fitly qualified both as to health and ſtrength of body for 


that ſervice, 4 An. c. 19. /. 16. 

3. The boy's age ſhall be inferted in the indenture, be- 

ing truly taken from a copy of the entry in the regiſter- 
book (where it can be had), which copy ſhall be given and 
atteſted by the miniſter without fee : And where no ſuch 
entry can be found, two ſuch juſtices, and ſuch head offi- 
cers, ſhall as fully as they can inform themſelves of ſuch 
boy* s age, and from ſuch information 15 inſert the ſame 
in the indentures. 2 & 3 An. c. 6. 
4. And the churchwardens and e ſhall pay down 
to the maſter, at the time of the binding, the ſum of 50s, 
for cloathing and bedding ; and the charges by this act 
appointed ſhall be allowed on their accounts. 2 & 3 An, 
FD. . 


5. The ä and overſeers ſhall fend the in- 


dentures to the collector of the cuſtoms at the port where- 
unto the maſter belongeth ; who ſhall enter the indenture 
in a book, and make an indorſement upon the indenture 
of the regiſtry thereof, ſubicribed by him, without fee. 


And if he ſhall neglect or refuſe to enter ſuch indentures; 


Apprentice how - 


conveyed to the 
pott. 


and indorſe the ſame, or make falſe entries, he ſhall for- 
feit 51 to the poor of the pariſh from whence ſuch boy 
was bound. 2 & 3 An. c. 6. ſ. 5. 

6. Such apprentice ſhall be conveyed to the port to 
which his maſter belongeth, by the churchwardens and 


overſeers, or their agents; and the charges thereof ſhall 


be paid as by the vagrant act of II & 12 W. 2 & 3 An. 
c. 6. /. 10. 

That is to ſay, out of the gaol and marſhalſea money; 
which by the 12 G. 2. c. 29. is WY to be . out of 
he general county rate. ELL! 
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he clears out of ſuch port, give an account in writing un- 
der his hand, to the collector, containing the names and 


Appꝛentices. 67 


The counter part of the indenture ſhall be ſealed Counteryart to 


| and executed by the maſter, and atteſted by the collector of be then executed, 


the port, and the conſtable or other officer who carries the 
apprentice ; which officer ſhall tranſmit ſuch counterpart 
tothe churchwardens and overſeers of the place from v hence 
the apprentice was bound 2 & 3 An. c. 6. 11. 

8. And the collector or his deputy ſhall tranſmit a cer- Protection from 
tificate under his hand, to the commiſſioners ef the ad- being in 
miralty, containing the name and age of ſuch apprentice, 


and to what ſhip he belongs; and on receipt of iuch certi- 


ficate, a protection ſhall be malle and given gratis to ſuch 
apprentice, til] he attain the age of 18 years. 2 & 3 Au. 


7. 5. $2 


Alſo every perſon who ſhall voluntarily bind himſelf 
apprentice to the ſea-ſervice, ſhall not be impreſſed for 


three years from the date of his ihdentutes ; which in- 


dentures ſhall be regiſtred, and certificates thercof given 
and tranſmitted by the collector as aforeſaid; on receipt 
of which certificates protections ſhall be made and given 
for the firſt three years, without fee. id. /. 15. 
But by 4 An. c. 19. No perſon of the age of 18 years 


| Thall have any protection from being mpreſſed, who ſhall 


have been in any ſea ſervice, before he bound himſelf ap- 
prentice. / 17 
But every 75 fo not having before uſed the ſea, who 


ſhall bind himſelf apptentice to ſerve at ſea, fhail be ex- 


empted from being impretied for three years: and the coni- 

miſhoners of the admiralty, on due proof of the circum- 

ſtances, ſha!l grant a protection accordingly, without fee, 

120 = 

9. When ſuch pariſh or voluntary apprentice ſhall be Whes impreffed 
impreſſed, or voluntarily enter into the king's ſervice, the Sr 
owner or maſter, his executors, adminiftrators, or aſſigns, wi 
ſhall be intitled to able ſeamen's wages, for ſuch of the ap- 

prentices, as {hall upon due examination be found quali- 


= hed for the ſame, notwithſtanding their indentures of ap- 
prenticeſhip. 2 & 3 An. c. 6. f. 1 


10. ſuch poor boys bound out, or affigned divers. to the Exempted from 
ſea ſervice; until they ſhall attain to the: age of 18 years, the 6d a month 
ſhall be exempted from the payment of 64 a month to 


_ Greenwich hoſpital. 2 & 3 An. c. C. |. 7. 


11. Every mafter ſo obliged to take ſuch anortatice, Miter to ente? 


EET os . his apprentices 
ſhall after his arrival into any port afo: aid, and before on leming out, 


number of ſuch apprentices as are there remanpyg in his 


ſervice, 287 3 An, * . 15 9. 
2 5 12. And 
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The ſame to be 
inſerted in the 
coquet. 


| Repiſtry to be 
kept in the 
ports, 


Apprentices. 

12. And every cuſtom-houſe officer ſhall inſert at the 
bottom of their coquets, the number of men and boys on 
board their reſpective ſhips at their going out, deſcribing 
the apprentices by their names, ages, and dates of their 
indentures, for which no fee ſhall be taken, 2 & 3 An. 
c. 6. / 14. | | a | 

13. And the collector in the port ſhall keep a regiſter, 
containing the number and burden of all ſhips belonging 
to the port, together with the maſters or owners names, 


and alfo the names of all ſuch apprentices in ſuch ſhips, 


Differences be- 
tween ſuch maſ- 
ters and appren- 
tices, 


Penalties. 


and from what pariſhes and places they were ſent ; and 
ſhall tranſmit (gratis) true copies thereof ſigned by him, 
to the quarter ſeflions, or to ſuch towns corporate, pa- 
riſhes, or places, when and ſo often as he ſhall be reaſon- 
ably required ſo to do; and every collector refuſing or 
neglecting to ſend ſuch copy, ſhall forfeit 51, to the poor 
of the pariſh from whence ſuch boy was bound. 2 & 3 
An. c. 6. ſ. 13. | 

I4. Two juſtices near the port, and mayors of towns 
corporate, in or near adjoining to ſuch port to which ſuch 
ſhip or veſſel ſhall, at any time arrive, may determine all 
complaints of ill uſage from the maſter to ſuch apprentice, 
and alſo of all ſuch as ſhall voluntarily put themſelves ap- 
prentices to- the ſea ſervice, and make ſuch order therein 
as they are now enabled by law to do, in other caſes be- 
tween matters and apprentices. 2 & 3 An. c. 6. , 12. 

15. All the penalties aforeſaid ſhall, by warrant of two 


Juſtices of the county, city, or town corporate, be levied 


Maſter dying, 


by diſtreſs and ſale. 2 & 3 An. c. 6. , 18. | 
16. If any maſter who hath been obliged to take ſuch 


pariſh boy an apprentice, ſhall die, during the term; his 


widow, or his executor or adminiſtrator, may aſſign over 
ſuch apprentice to any other maſter who hath not his com- 


plement of apprentices. 4 An. c. 19. f. 16. 


Mafter mav cha - 
file his appren- 
tee * 


I Black. 428. Lamb. 127. | | 


Note, By the 2 G. 3. c. 15. Maſters, apprentices, ma- 
riners, and -others employed in fiſhing-veſſels upon the 


coaſts, are exempted, during ſuch their employment, from 
being impreſſed, /. 22, 23, 24, 25. 


VII. Differences between the maſter and apprentice, 


I. A maſter may by law correct and chaſtiſe his appren- 
tice, for neglect or other miſbehaviour, ſo it be done with 
moderation : though it doth not ſeem to be lawful for the 
maiter or miſtreſs to beat any other ſervant of full age. 


2. The 
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2. The maſter may not of his own accord diſcharge his Whether the 


; 3 ſter bimſ 
apprentice, even although the apprentice conſent to it, if n 5 


ſuch apprentice be under the age of twenty one years: but his apprenüce. 


if the apprentice hath attained that age, the maſter and he 
may agree to cancel the indentures, and thereby diſſolve 
the apprenticeſhip, notwithſtanding that the apprentice 
may be a parith apprentice, and conſequently the church- 
wardens and overſeers parties to the contract, Bur. Settl. 
Caſ. 562. | | 
Zur if the maſter and his apprentice cannot agree, they 
may proceed in one of theſe two ways; either upon the 
ſtatute of the 5 El. c. 4. or upon the ſtatute of 20 G. 2. 
19% 1 | 
3. By the 5 El. c. 4. F any ſuch maſter Shall miſuſe or Differences be- 
evil intreat his apprentice, or the ſaid apprentice ſhall have any *ween the maſter 
3 . 8 $04 and apprentice 
jnft cauſe ty complain, or the apprentice do not his duty to his by 5 El, 4. 4. 
maſter, then the ſaid maſter or apprentice being grieved, and 
having cauſe to complain, ſhall repair unto one juſtice (C. D.) 


of the county, or to the mayor or other head officer of the city, 


beton corporate, or market-town, or other place where the maſter 
divelleth ; who ſhall by his wiſdom and diſcretion take ſuch order 
and direction between the maſter and his apprentice as the equity 
of the cauſe ſhall require : and if for want of good conformity in 
the maſter, the ſaid juſtice (or head officer ) cannot compound 


and agree the matter, he fhall take bond of the ſaid maſter to ap- 


pear at the next ſeſſions; and on his appearance, and hearing 
of the malter there, tf. it be thought meet to diſcharge the ſaid 
apprentice, then the juſtices, or four of them at the leaſt (1 Q.) 


or the ſaid mayor or other head officer, with the conſent of three 
other of his bretheren, or men ef beſt reputation in ſuch city, 


town corporate, or market town, ſhall have power, in writing 


(E.) under their hands and ſeals, to pronounce and declare, that 
they have diſcharged the ſaid apprentice of his apprenticehood, 


and the cauſe thereof: And the ſaid writing, being inrolled by 
the clerk of the peace, or town-clerk, amongſi the records, ſhall 
be a ſufficient diſcharge for the apprentice againſt his maſler, his 
executors and adminiſtrators. And if the default ſhall be found 
to be in the apprentice, then the ſaid juflice, or the ſaid mayor 
or other head officer, with the aſſiſtance aforeſaid, ſhall cauſe 
ſuch due correction and puniſhment to be adminiſtred unto him, 
as by their wiſdom and diſcretions ſhall be thought meet. ſ. 35. 
If any ſuch maſter] That is, any ſuch maſter as is before 
mentioned in this ſtatute, in the trades therein ſpecified; 
and the former reſolutions confined the ſenſe: of the ſtatute 
to ſuch trades only, but the latter adjudications ſeem to 
extend the equity thereof to other trades not mentioned in 


the ſtatute; as in the following inſtances : 
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M. 7 V. K. and Gately. On a certiorari it was moved 

to quaſh an order of ſeſſions, for the diſcharge of one Ed- 

ward Green from his apprenticeſhip to the defendant Gately. 
The fact was, that Gately was a mountebank, and bein 

at a place in Yorkftire, where he kept a publick ſtage, 


_ Green was by indenture bound apprentice to him in this 


manner, viz. to Robert Gately, ſurgeon, to learn the trade 


he now uſeth ; and immediately. he went upon the ſtage, 


and ever fince continued in the employ. After which, 
being with his maſter Gately in Middleſex, he complained 
to the juſtices, that his maſter did not teach him the trade, 
Upon which they diſcharged him, This being done, 
Green ſet up the trade of mountebank himſelf, It was 
moved to quaſh the order, the juſtices being willing, be- 
cauſe they were impoſed upon. And the exception was, 
that the ſtatute of the 5 El. in diſcharging apprentices is 
confined, and extends only to apprentices mentioned in 
that clauſe, and there neither ſurgeon nor mountebank is 
mentioned : And tho? a ſurgeon may be a trade within the 


. Natute, which a man cannot exerciſe without ſerving an 
. apprenticeſhip to, becauſe that clauſe of the ſtatute is ge- 
. neral ; yet this part of the ſtatute, relating to the diſcharge 


of apprentices, extends only to trades there mentioned, 
By the court; The clauſe relating to the diſcharge of ap- 
prentices is general, and goes to all manner of apprentices, 
even to thoſe of merchants ; but afterwards the court were 


of opinion, that the power of diſcharging reaches only to 


the trades mentioned in the ſtatute, among which a ſur- 


. geon is not mentioned; for that, tho' as to the ſerving 


ſeven years apprenticeſhip, a ſurgeon comes under the ge- 


. nera] term of arts and miſteries, yet the power of diſ- 


charging reaches only to the trades particularly mentioned, 


2 Salk. 471, 2. 


And 7. 12 An. Q, and Furneſe. It was held, that the 
ſtatute extends only to the trades therein mentioned; and 
therefore not to a glaſs bottle maker. Ca. of S. 29. 

On the other hand, in the caſe of K. and Collingbourn, 
M. 12 G. Exception was taken to an order of diſcharge, 


. that the juſtices could not diſcharge the apprentice, be- 
cCauſe the trade to which he was bound, viz. a glazier, 
was not within the ſtatute ; But not allowed; for though 


formerly it was held, that the trade ought to be a trade 
within the ſtatute, yet the latter reſolutions have been 
ptterwite, L. Raym 1410. Str. 663. 


Shall miſuſe or evil imreat his apprentice] An apprentice 
to a ſurgeon was ſent by his maſter to the Eft Indies e It 


was adjudgrd, that the maſter cannot compel his apprentice 
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to go beyond the ſea, except the maſter go with him; but 
he may ſend him to any part of England. 13 Ja. Coventry 
and Windall. Brownl. 67. en ee 
But otherwiſe, if it be expreſly agreed, or the nature of 
the apprenticeſhip doth import it; as if the maſter be a 
merchant adventurer, or failor. Hob. 134. == | 
Evil intreat] E. 8 G. 2. K. and Eaſman. An apprentice 
was diſcharged, the maſter having uſed him unkindly, and re- 
fuſing to provide for and entertain him : Bur by the court, 


this is not a good ground for the diſcharge : for there is a 


power to oblige the maſter to receive and entertain the ap- 
prentice, and uſing him unkindly is too looſe. Str. 1014. 
Or the apprentice do not his duty to his maſter] T. 4 C. K. 
and inhabitants of Hales Owen. An order reciting that 
Joſeph Higgen was bound out by indenture, as the 8 
requires, to Fohn Parks, and being lame, and having the 
king's evil, and in the opinion of ſurgeons incurable; there- 
fore the juſtices diſcharge the maſter from his apprentice. 
It was moved to confirm the order, becauſe the maſter 
cannot now have the end of the binding, which was, the 
ſervice of his apprentice. But it was anſwered, that the 
ſtatute only impowers the juſtices to diſcharge for miſbeha- 
viour, and not for ſickneſs. And quaſhed by the court ; 
for the maſter takes the apprentice for better and worſe, 
and is to provide for him in ſickneſs and in health. Str. 


Shall repair unto one juſtice] Upon an order made at the 
ſeſſions to diſcharge an apprentice, it did not appear, that 
he applied himſelf to a juſtice firſt, And Holt Ch. J. was 
of opinion, that the juſtice hath power to make an order, 
and if obeyed by the maſter, then the ſeſſions can have no 
power; if diſobeyed, then the juſtice upon complaint may 
bind the maſter to the ſeſſions, and that the ſeſſions have 


no power otherwiſe. - 1 Salk. 67. 


T. 13 W. K. and Fohnſon. Exception was taken to 
an order for diſcharging an apprentice, that the complaint 
was made originally at ſeſſions, without any previous ap- 
plication to a ſingle juſtice out of ſeſſions: Holt Ch. J. de- 
livered the opinion of the court, That the order was good; 
if it had been a new queſtion, he ſhould have held a prior 
application to ſome juſtice out of ſeſſions neceſſary; but af- 
ter ſo many orders affirmed in this court, which have been 


_otherwife, it is too late to unſettle that now. 1 Salk. 68. 


So alſo in the caſe of K. and Gill, H. 5 G. It was ſaid 
by the court, It hath been ſo often reſolved, that the ſeſ- 
ſions bath an original juriſdiction, that we will not ſuffer 
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it now to be made a queſtion, though it might be doubtful 
upon the ſtatute itſelf, Str. 143. 

And, T. 12 G. K. and Dauie. The court agreed, that 
it is a point not now to be diſputed, that the ſeſſions hath 
an original juriſdiction to diſcharge apprentices. Str. 704. 
And by lord Hardwicke Ch. J. in the caſe of K. & Eaſman, 
E. 8 G. 2. This determination is right; for the applica- 
tion which the act directs to be made to a private juſtice, 
ſeems to mean only to arbitrate and accommodate the diſ- 


pute. The ſtatute ſays, if he cannot compound the matter, 


he is to take bond for the parties appearance at the ſeſſions, 
ſo that they are not to take it by appeal. Caſes in the time 
of lord Har dioicle. 101. 


Or to the mayor or other head officer ] M. 12 G. K. and 
Collingburne. An order of ſeſſions was made at Hicks's 


Hall, for the diſcharge of an apprentice to a freeman of 
the city of London, and who was bound and inrolled there. 
And the order being removed into the king's bench, the 


queſtion was, whether the court of ſeſſions at Hicks's Hall 


hath any juriſdiction to diſcharge an apprentice to a fiee- 
man of London (eſpecially as there is a ſaving in the act, 
of the cuſtom of the city of London); or whether he 
ought not to be diſcharged by the mayor's court only. It 
appeared that the apprentice lived wich his maſter out of 
the city of London, and within the juriſdiction of the juſ- 


tices of Middleſex. Co this exception it was anſwered, 


that the ſtatute doth not regard where the binding or in- 


rolling is, but gives the juriſdiction expreſly to the juſ- 


tices where the maſter lives; and if this did not belong 
to the juſtices of Miadliſex, where the maſter lives, there 
would be a failure of juſtice : for neither the chamber- 
Jain, nor any other city magiſtrate, have,power to com- 
pel the maſter's appearance before them. The court af- 


firmed the order of diſcharge, and ſaid they would not 


take away the juriſdiction of the mayor's court, but only 
give a concurrent juriſdiction to the juſtices for the coun- 
ty. And it would be very inconvenient, to have appren- 
tices to a freeman of L:ndon, who are bound there, and 


who live in diftant counties, obliged to come up to the 


mayor's court to get themſelves diſcharged : And the 
words of the ſtatute are very plain; for they give the juriſ- 
diction to the juſtices where the maſter dwelleth. Str. 663. 

Who fhall by his wiſdom and diſcretion take. ſuch order and 
direction between the maſter and his apprentice as the equity of 
the cafe ſhall require] Hereupon the juſtice, if he ſees cauſe, 
may, by conſent of the maſter, diſcharge the apprentice 
from his apprenticeſhip : but this muſt not be by a ver- 


bal 
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bal diſcharge; for the apprentice being by deed, cannot 


be diſcharged but by deed, that is, by order under the 


hand and ſea] of the juſtice, Dalt. c. 58. 6 Mod. 182. 
If for want of good conformity in the maſter] If the maſter 


is diflatisfied, he may have the matter transferred to the 
ſeſſions : but here is not the like optian given to the ap- 


prentice; and the reaſon ſeems to be, becauſe the ap- 


prentice being moſt commonly an infant, the law pre- 


ſumes that the juſtice is more capable of judging what is 
for the infant's benefit. | | 

On his appearance] E. 13 V. Dittor's caſe. It was moved 
to quaſh an order made for the diſcharge of an apprentice. 
The queſtion aroſe upon the clauſe of the ſtatute which 
directs, that upon appearance of the maſter, the apprentice 
may be diſcharged by four juſtices, after one juſtice out 
of ſeſſions hath endeavoured to compoſe the matter in dif- 
ference. And in this caſe it was objected, that Ditton the 
maſter was bound over to appear, and did not; and the 
juſtices have but a limited Juriſdiction, and it is exprefly 
directed by the act, that the diſcharge is to be made on 
the appearance of the maſter ; beſides, there is another re- 


medy, to proceed on the recognizance which is forfeited 


by not appearing. By the court : The act mult have a 
reaſonable conſtruction, ſo as not to permit the miſter. 
to take advantage of his own obſtinacy,; and it would be 


very hard, that ſuppoſing the maſter is profligate, and 


runs away, the apprentice ſhall never be diſcharged. 
2 Salk, 490. BS 3 

H. 5 G. K. and Gill. An order of ſeſſions for diſcharg- 
ing an apprentice was quaſhed, becauſe it did not ſet 


forth, that the maſter was ſummoned, or did appear. 


Str. 143 „ 
So fo, E. 8 G. 2. K. and Eaſman. The order was 


quaſhed, becauſe it did not appear that the maſter was 


preſent or ſummoned, which it is plain the act intended he 


ſhould be. Str. 1013. : 
Inrolled by the clerk of the peace] T. 4 G. X. and inhabi- 


tants of Hales Owen. The order of diſcharge was not in- 
rolled; and by the court for that reaſon held ill. Str. 9g. 
Shall be a ſufficient diſcharge for the appreniice againſt his 
maſter] But as the juſtices may diſcharge the apprentice 
from his maſter, for ill uſage ; ſo alſo they may diſchar 


the maſter from the apprentice for evil and diſorderly be- 
haviour. Read. Appr. 


Diſcharge) T. 13 W. K. and Johnſon. Exception was 
taken to an order of diſcharge, that the juſtices had ordered 
money to be returned: But by the court, the order is good. 

| f | And 
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And Holt Ch. J. ſaid he never doubted of that matter, for 
it is a power conſequential upon their juriſdiction to diſ- 


charge. 1 Salk, 68. 


But in the caſe of K. and Vandeleer, M. 4. G. The juſ- 
tices at the ſeſſions did order an apprentice to be diſcharg- 
ed, and that the maſter having received 51 with him, 
ſhould refund 31 as a further proviſion for him. This 
was moved to be quaſhed, becauſe the ſtatute which gives 
the juſtices power to diſcharge, gives them no authority ts 


order any money to be returned. By the court; it is very 


hard, that if the maſter miſuſeth his apprentice, the next 
day after he is bound, he ſhould pay back nothing if he is 
diſcharged : It will be an encouragement to maſters to treat 


their apprentices ill; but the ſtatute being filent, the order 


muſt be quaſhed. Str. 69. 

Nevertheleſs, this doctrine of refunding ſeemeth now 
to be eſtabliſhed, as founded on great reaſon, tho? not 
expreſly mentioned in the act; for the juſtices being au- 
thorized to diſcharge according to their diſcretions, when the 
end of the apprenticeſhip cannot be attained with one per- 
ſon, it is but juſtice the maſter ſnould return part of the 
money he has received with his apprentice, to place him 
out with a new maſter. 2 Bac. Abr. Maſter and ſervant. C. 
And in tho caſe of K. and Amies, T. 7 G. 2. it was held, 
that an order of the maſter to return money is good, tho 
it is not averred that he had any with the apprentice; for 


the order being to return money is a neceſſary proof of the 


receipt of it; and the 2 in their orders are not obliged 
to ſet forth all the ſteps they take in their proceedings, 
there being nothing in the act which makes it neceſſary; 


and there is a known and eſtabliſhed diſtinCtion between 


orders and convictions. id. | 
In the chancery, Jan. 22, 1745. Ex parte Sandby. The 


petitioner, on the tenth of January 1744, was put ap- 


* 


* 

* 
— 
5 


1 


— 
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prentice to Vard, a bookſeller at York, and the ſum; of 
801 was given with him as an apprentice for 7 years. 
In July following, a commiſſion of bankruptcy was taken 


out againſt JYard; and being declared a bankrupt, aſ- 


ſignees were choſen, who ſell off the bankrupt's effects, 
and he is now the ſuperviſor of the preſs to the purchaſer, 
and becomes incapable of performing his part of the con- 
tract, nor is the petitioner able to raiſe any money to put 
him out an apprentice to another maſter, and the com- 
miſſion being a recent one, probably no dividend may be 
made in a year, or a year and a half; fo that all this time 
will be loſt to the petitioner. Upon theſe circumſtances, 


the petitioner prayec, that on deducting 101 out of the 
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or 801 for his board with the bankrupt during the ſix months 
A he lived with him, the aſſignees ſhould be ordered to pay 
| him the ſum of 7ol out of the effects of the bankrupt 
il already come to their hands, and not oblige him to prove 
Sg” it as a debt under the commiſſion, The lord chancellor 
m, Hardwicke was at firſt doubtful, and ſeemed inclined to 
Us grant the petition, but on ordering ſearch to be made for 
> precedents, and ſeveral being produced wherein it was di- 
2 rected that apprentices ſhould come in as creditors only, 
84 after deducting for the time they lived with the bankrupt, 
* upon the remaining ſum; it was ordered accordingly in 
5 this caſe, and that the petitioner ſhould be admitted a cre- 
* ditor for 701 only. 1 Athyns. 149. | | | 
er Shall cauſe due correction and puniſhment to be adminiſtred] 


This being left indefinite, it ſeemeth moſt appoſite, that 


100 the juſtice commit the apprentice to the houſe of correction 

ot for a time, to be kept to hard labour, or otherwiſe cor- 

* rected as the nature of the offence may require. <Q 
he 44. By the 20 G. 2. c. 19. On complaint (F.) unto two juſ- Dilterences be- 
i | tices, by any pariſh apprentice, or other apprentice upon whaſe „ 
he binding out no larger a ſum than 51 was paid, concerning any 20 Geo. z. c. 19. 
— miſuſage, refuſal of neceſſary proviſion, cruelty, or other ill 

2 treatment, they may ſummon ¶ G) the maſter or miſtreſs, to ap- 

q. Pear before them at a reaſonable time to be named in ſuch ſum- 

9 mons; and on proof upon oath of the truth of the ſaid complaint 

of (whether the maſter or miſtreſs be preſent or not, if ſervice (f 

Ne the ſummons be alſo upon oath proved) the ſaid juſtices may dij- 

d charge (H) the apprentice by warrant or certificate under their 

” hands and ſeals, for which warrant or certificate no fee. ſhall 

[:5 be paid. ſ. 3. | ; N 

* And ſuch 3 ices on complaint (] K) on oath by any maſter 

| or miſtreſs, againſt any ſuch apprentice, concerning any miſde- 

12 meanor, miſcarriage, or ill behaviour, may hear and determine 

_— _ the ſame, and puniſh the offender, by commitment (L) to the 

of buouſe of correction, there to remain and be corrected, and held 

4. 10 hard labour for a reaſenable time, not exceeding one kalen- 

- 0 2 month, or otherwiſe by diſcharging (M) ſuch apprentice. 

4 „ 5 

By Perſons aggrieved by any determination, order or war- 

75 rant of ſuch juſtices (except any order of commitment) : 

. may appeal to the next ſeſſions, who may award coſts to 


either party not exceeding 40s, to be levied by diſtreſs and 
* e, ä | 
| And no certiorari ſhall iſſue to remove any the ſaid pro 


e ceedings. / 6. ä „ | 

” 5. If any apprentice of huſbandry, or of any art or oc- Apprentice fl:es 
1 . Eupation atoreſaid, ſhall flee into any other fhire, the juſ- ing into another 
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tices, mayors, or other head officers being juſtices, may 
iſſue writs of capias to the ſheriifs of the counties or other 
head officers of the places whither he ſhall fo flee, to take 
his body, returnable before them at what time {hill pleaſe 

them; ſo that if he come by ſuch procefs he may be put 
in priſon, till he find ſufficient ſurety well and honeſtly to 

'ferve his maſter. 5 El. c. 4. / 47- ae. 
And by the 24 G. 2. c. 55. If a juſtice ſhall iſſue a war- 
rant againſt ſuch perſon, and he ſhall eſcape into another 
'ſhire; the conſtable or other perſon, on having the war- 
rant indorſed by a juſtice in ſuch other ſhire, may arreſt 
him there, and carry him before a juſtice in ſuch other 
hire, if the offence is bailable, to find bail, or elſe ſhall 
carry him back before a juſtice in the ſhire from whence 

the warrant did firſt iſſue. | 
Apprentice leav- 6, Feb. 3. 1747. Hill and Allen. In chancery. The 
. bill was by an apprentice, who againſt his maſter's con- 
ger is intitled to ſent quitted his ſervice of a ſhipwright, before his time 
was out, and went on board a privateer, which took a 
very conſiderable prize, whole ſhare thereof, being 12001, 
the maſter claimed. By lord Hardwicke: In general, 
the maſter is intitled to all that the apprentice ſhall earn; 
conſequently, if he runs away, and goes to a different 
buſineſs, the maſter is intitled at law to all his earnings. 
And in this caſe, his lordſhip ſaid, there was nothing in 
equity-to relieve. But be ſaid he would ſend the caſe to 
be tried at law, unleſs they would agree 'to compound 
the matter, which he recommended to them, and thought, 
as the boy's ſhare of the prize was ſo very large, the ba- 
lance ought to be in his favour. And the maſter agreed 

to accept 450 l. 1 V/exiy, 83. . 

Apprentice ts 7. By the 6 G. 3. c. 25. nenen ſhall abſent 
3 ge" mas himſelf from his maſter's ſervice, before the term of his ap- 
eme that he ab- Prenticeſhip ſhall be expired; he ſhall, at any time there- 
ſeated, aſter, whenever he ſhall be found (ſo it be within 7 years 
after the expiration of his term), be compelled to ſerve his 
ſaid maſter, tor fo long time as he ſhall have abſented him- 
ſelf; unleſs he ſhall make ſatisfaction to his maſter for the 
loſs he ſhall have ſuſtained by ſuch abſence : And if he ſhall 
refuſe fo to ſerve, or to make ſatisfaction, the maſter may 
complain upon oath to one juſtice where he ſhall reſide; 
who ſhall iſſue his warrant for apprehending ſuch appren- 
tice. And ſuch juſtice, on hearing the complaint, may 
determine what ſatisfaction ſhall be made to ſuch maſter 
by the apprentice. And if the ſaid apprentice ſhall not 


give ſecurity to make ſatisfaction according to ſuch deter- 
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mination; ſuch juſtice may commit him to the houſe of 


correction for any time not exceeding three months. 
Perſons: "Eg rieved by ſuch determination, order, or war- 
rant of the juſtice {except any order of commitment), may 
appeal to the next ſeſſions, giving 6 days notice to the ju 
tice and to the parties, and entering into recognizance, 
within 3 days after ſuch notice, before a juſtice, with ſuf- 


ficient ſurety to try the appeal at, and to abide the order or 
judgment of, and pay ſuch coſts as ſhall be awarded by the 
juſtices at hich ſcffions : Which ſaid juſtices, at their ſaid 


leſſions, on proof of ſuch notice given, and of entring in- 
to ſuch recognizance, ſhall hear and determine the appeal, 
and give ſuch relief and coſts to either party, as they ſhall 
judge reaſonable, Apd their derermination ſhall be final 
and concluſive to all parties concerned. 

Provided, that nothing herein ſhall extend to the ſtan- 
neries in Devon or Cornwall; or to impeach or leſſen the 
juriſdiction of the chamberlain of London, or of any other 
court within the ſaid city, touching apprentices; nor to 
any apprentice, whoſe maſter ſhall have received with him. 


the ſum of 101. 


VII. Apprentice ftealing bis maſter's goods. 


By the 21 H. 8. c. 7. Servants going away with their 


maſter's goods, with intent to teal them, ſhall be * of 
felony ; but not to extend to apprentices, 

And by 12 An../t. 1. c. 7, Perſons ſtealing. to the 
value of 40s, being in a dwelling houſe or outhouſe there- 
to belonging, tho' ſuch houte be not broken, and tho' no 
e be therein, are excluded from the benefit of clergy. 

ut this not to extend to apprentices under fifteen years 
of age. 

But if they be fiftcen m_—_ of age, they ſhall be guilty 


as other perſons. 


TX. Inticing away an apprentice. 


T he inticing of an apprentice to depart from his maſter, 
is not an offence of a publick natuce, for which an indick- 
ment will lie ; but the party's remedy 1s by an action on 
the caſe, which he may well maintain. 6 Med. 182. we 
and Daniel. Burrow, * . 306. Reavely v. Main 
* and othei's, | 
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X. Aſigning apprentices (N). 


The maſter aſſigning, and the apprentice himſelf con- 
ſenting, will not make him an apprentice to the aſſignee 


within the fifth of EI. But by the cuſtom of London, he 


may be turned over to another. Dalt. c. 58. 

And an aſſignment to the ſea ſervice is good by act of 
parliament, as is before mentioned, 
E. 3. G. K. and Barnes. Order returned on a certiorari : 
It is reſolved by the juſtices at the ſeſſions, where a perſon 
was bound an apprentice to Barnes by the pariſh officers, 


and Barnes had aſſigned him to another, that the aſſign- 


ment is void, and they direct Barnes to take his apprentice 
again. But by the court; The ſeſſions had no power to 
judge of the validity of a deed, or to hinder a man from 
aſſigning his apprentice. The covenant to provide for him 
is well performed, if the perſon to whom he is bound aſ- 
ſigns him to another to provide for him, Wherefore the 
order was quaſhed. Foley 155. Str. 48. | | 
For the juriſdiction of the juſtices extends no farther, 
than to compel the maſter to take eare of his apprentice ; 
but in what manner he does it, whether in his own houſe 
or otherwiſe, is nothing to them. But if the aſſignee of 
the apprentice doth not provide for him, the firſt maſter 
may be compelled to do it, and he may take his remedy 
over. Se. C. V. 1. 110. | 3 


Maſter dying. 


It hath been ſaid, that if the maſter dies, the appren- 


tice goes to the executor or adminiſtrator to be maintain- 


ed, if there are aſſets; but the executor or adminiſtrator 


may bind him to another maſter for the remaining part of 


his time. 5 
And in M. 10 IF. K. and Peck. Eyre J. held, that an 

apprenticeſhip is a perſonal truſt between the maſter and 

fervant, and determines by the death of either of them; 


and by the death of either of them, the end and deſign of 


the apprenticeſhip cannot be obtained, and it may be the 


oxecutor is of another trade; he admitted covenant would 
lie againſt the executor, but in that there is no inconve- 
nience, becauſe the executor may make his defence by 


pleading no aſſets, or debts of a higher nature. Holt C. J. 
ſaid, that by the cuſtom of London, the executor ſhall put 
the apprentice to another maſter of the ſame trade; and 


that in other places, it would be very hard te conſtrue the 


death 
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death of the maſter to be a diſcharge of the covenants; he 
ſaid, it had been held, that the covenant for inſtruction 
failed, but that he ſtill continues an apprentice with the 
executor, as to maintenance. 1 Salk. 66. 
E. 20 G. 2. Baxter (widow and executrix) againſt Bur- 
field. In debt on bond, conditioned for Matthias Ander- 
ſon's performance of the covenants in an indenture of ap- 
prenticeſhip, whereby he was bound to the plaintiff's teſ- 
tator, who was a mariner; the defendant pleaded, that 


Anderſon ſerved faithfully to the death of the teſtator: the 
_ plaintiff replied, that ſince the death of the teſtator, An- 


der ſon had abſented from her ſervice : to which there was a 
demurrer. And after argument at bar, Lee Ch. J. de- 
livered the reſolution of the court, viz. That they were 
all of opinion the defendant ſhould have judgment, and 
that the executrix could maintain no ſuch action. The 
binding was to the man, to learn his art, and ſerve him, 
without any mention of executors. And as the words are 


| confined, ſois the nature of the contract; for it is hduciary,' * 
and the apprentice is bound from a perſonal knowledge 


of the integrity and ability of the maſter. H. 8 An. 
Horne and Blake ; an award that an apprentice ſhould be 
aſſigned, was held void; unleſs there was a cuſtom, or 
the concurrence of the apprentice. And they held, it 
was not material, that according to Cre. Eli. 553. the 
aſſets were liable on the maſter's covenant to maintain. 
Therefore judgment was given for the defendant, Str. 
1266. 

Note, the words in Cro. Eliz. 553, are theſe : A cove- 
nant lies againſt an executor in every caſe, altho' he be 
not named ; unleſs it be ſuch a covenant as 1s to be per- 


formed by the perſon of the teſtator, which they cannot 


perform. | 

But in the caſe of Eaſt Bridgeford and Orſton, T. 13 G. 2. 
The maſter of a pariſh apprentice dying inteſtate, his 
widow, without any adminiſtration taken out, aſſigned 


the apprentice to Edward George, who, with the conſent 


of the apprentice, aſſigned him over, by verbal agreement, 
to Thomas Baggaley at Eaſt Bridgeford, tor the remainder of 
his term of nine years: And he accordingly lived with 


the ſaid Thomas Baggaley at Eaſt Bridgeford, and ſerved . 


out his time there, which far exceeded forty days. This 
was unanimouſly holden to be a good ſettlement at EAI 
Bridgeford ; ſince to this aſſignment, tho* only a verbal 
one, there was the conſent of all the parties concerned; 


and he lived and inhabited at Za/? Bridgeford under the 


terms of the apprenticeſhip, as an apprentice bound ac- 
| | cording 
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cording to the ſtatute. Burrow's Setthm. Caſ. 133. But 
upon the face of this caſe it appears, that the aſſignment 
by the widow was with the apprentice's conſent ;. and ſo 
it became in effect a new apprenticeſhip : but if it had 
been without the apprentice's conſent, then it ſeemeth 
that this caſe would have fallen within the reaſon of the 
caſe abovementioned of Baxter and Burfield, and con- 
ſequently that ſuch aſſignment would have been of no 
effect. | 

E. 26G. 2. Eakring and Selſon. Two juſtices make an 
order to remove George MWitiorth from Eakringto Selſon. 


Upon appeal, the ſeſſions diſcharge that order. The caſe 


was; the ſaid George Witworih was put out a pariſh ap- 
prentice to Richard Temiinſon of Eakring, till his age of 20 
years. He ſerved his maſter under this indenture for ſeve- 
ral years at Eatring. About three years before he attained 
20 years of age, he ran away from his maſter, and loitered 
for ſome time about the country. In the mean time his 
maſter died. And at Martinmas after, the faid J/itwerth 
Hired himſelf as a ſervant to William Flint of Selſan for a 
year, and ſerved him that year at Selſon, and received all 
his wages to his own uſe, the executors of Temlinſmm taking 
no notice of him. But he had not, at the expiration of 
the ſaid ſervice, attained his age of 20 years. And the 
ſeſſions being of opinion that the ſaid George Witworth did 
not, by virtue of ſuch hiring and ſervice at Sel/on, gain a 
ſettlement in the pariſh of Selſon aforeſaid, reverſe the ori- 
ginal order. But by the court the order of ſeſſions was 
quaſhed; for that after the maſter's death, the appren- 
tice was at liberty to hire himſelf, and as he was hired for 
a year, and ſerved a year in Selſon, his legal ſettlement 


was there. Apprenticeſhip is a perſonal truſt between 


the maſter and ſervant, and is determined by the death of 
either maſter or apprentice, The counſel who were to 
have ſhewn cauſe againſt quaſhing the order. of ſeſſions, 
owned that it was not defenſible. Burrow's Set. Caſs 
329. 


Scam againſt Boden and Eyler. The maſter received with 
the apprentice 250 l, and died within two years, the ap- 
prentice having for that time been employed only in infe- 
rior affairs. It was decreed, after debts on ſpecialties 
paid, that the executors repay the 250 l, as a debt due on 
fmple contract; deducting after the rate of 20 1 a year, 
for the maintenance of the apprentice, during the time he 
dived with his maſter, Cha. Ca. Finch. 396. I 
| | Al 


In the court of chancery : MA. 30 C. 2. In the caſe of 
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XII. Apprentices ſetting up their trades, 


By the common law, no man may be prohibited to 
work in any lawcul trade or in more trades than one, at 
his pleaſure. 11 Co. 53. | | : 
So that without an act of parliament no man may be 
reſtrained, either to work in any lawful trade, or to uſe 
givers miſteries or trades ; therefore an act of parliament 
made to reſtrain any perſon herein, muſt be taken ſtrictly, 
and not favourably as acts made in affirmance of the com- 
mon law. | 
The reftraining clauſe in the ſtatute of 5 El. c. 4. is as 


follows: It fhall not be lawful to any perſon, to ſet up, occu- 
?y, uſe or exerciſe, any craft, miſtery or occupation now uſed 


or occupied within the realm of England or Wales, except he 
ſhall have been brought up therein ſeven years at the leaſt as an 
apprentice by this ſtatute, nor to ſet any perſon on work therein, 
except he ſhall have been apprentice as aforeſaid, or elſe having 
ſerved as an apprentice will become a journeyman, or hired by 
the year; on pain of 405 a month, half to the king, and half 
to him that ſhall ſue in the ſeſſions, or other court of record ; or 


if it is in a town corporate, then to be diſpoſed of as other fines 


by the charter. ſ. 31. 


It ſhall not be lawful) This is a negative clauſe, and no 
one ſhall exerciſe a trade againſt it, unleſs by virtue of a 


| cuſtom as the widows of tradeſmen, who by cuſtom carry 


on the trade of their huſbands, which the court held not 
to be within this ſtatute. 2 Salk. 610. 


Toany perſon] But by the 15 C. 2. c. 15. Hemp work- 


ers of all kinds, net makers, and makers of tapeſtry hang- 
ings are excepted ; who may ſet up without having ſerved 
ſeven years, 


And by 3G. 3. c. 8. All officers, mariners, and ſol- 


diers, who have been employed in his majeſty's ſervice, 


and not deſerted, may exerciſe ſuch trades as they are apt 
for, in any town or place, | 
And by 6 & 7 V. c. 17. An apprentice diſcover- 


ing two offenders guilty of coining, ſo as they be con- 


victed, ſhall be deemed a freeman, and may exerciſe his 
trade as if he had ſerved out his time. /. 12. | 


To fet up, occupy, uſe, or exerciſe] T. 9 G. 3. Beach and 


Turner. On an action brought for exerciſing a trade, 
without having ſerved an apprenticeſhip, it appeared 


that the defendant was only a journeyman. And the 
Voi, . 9 | aqueſtion. 
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queſtion was, whether the ſtatute extends to journeymen, 


or only to maſters? By the court: The ſtatute was meant 
to prevent maſ{crs only from ſetting up trades, and did 
not intend to givea penalty againſt both, There 1s great 
difference between ſetting up a trade and working in it: 
A man may work in it, by doing a very trifling part. A 
journeyman doth not exerciſe the trade upon his own ac- 
count, but for his maſter. Burr, Mansf. 2449. 


And it is not material, as to the maſter, that the jour. 


neyman hath ferved ſeven years; for if the maſter himſelf 


\ hath not ſerved ſeven years, he is reſtrained by the ſtatute 


to work as a trader, either by himſelf or others ; for the 
intent of the act is, to annex the benefit of trade to ſuch 
as underwent the hardſhip of learning it, thereby to en- 
courige Jabour in youth : And few would undergo the 
trouble of being apprentices, if they might employ others 
to work for them. T. 3 W. Hobbs and Young. 2 Sath, 


610. 


If a man uſe the trade of a tallow chandler, baker, 
brewer, or any other lawful trade, or manual occupation, 
for his own uſe, or for the uſe of his family, without ſel- 


ling any for lucre and gain, he may lawfully do it; but 


he cannot retain an apprentice therein ; but he may hire 
one to be his ſervant, who is ſkilful in that trade or oc- 
cupation. 8 Co. 129. | 

| In like manner, a perſon brought up to the trade may 
take a partner, who hath not ſerved an apprenticeſhip to 
the trade, provided the parther ſhare only in the profits or 


loſs of the buſineſs, and do not actually exerciſe the trade. 


As in the caſe of Raynard and Chaſe, M. 30 G. 2. An 
act on of debt was brought againſt Chaſe, for a penalty on 
the act, for exerciling the trade of a brewer, without hay- 


ing ſerved an apprenticeſhip. On a ſpecial verdict, it was 
| ſtared, that the defendant Chaſe and one Coxe were partners 


in the trade ; that the trade was carried on, and had been 
for four years carried on, in their joint names ; that Coxe 
did ſerve an apprenticeſhip to the trade, but Chaſe never 


did; and that Coxe is a working brewer, and was paid a 


ſalary for his labour, which ſalary was always deducted, 
and allowed to him, previous to a diviſion of the profits ; 
and the entries at the exciſe office were in their joint 
names: but that the defendant Fohn Chaſe never exerciſed 
the trade himſelf (which was wholly managed and carried 
on by Coxe) ; but only ſhared the profits, and ſtood the 
riſques of the partnerſhip. The queſtion was, whether 
the defendant John Chaſe is within the act, upon this ſpe- 


Cial finding ?—By lord 1Zansfield Ch. J. The defendant 
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is to ſhare the profits with Coxe, in moieties; and is liable 
to the debts of the partnerſhip : But it is expreſly found, 


that during all the time charged, he never acted in or ex- 
erciſed the trade. He was not, by the terms of his agree 


ment, to act in the trade. The other partner was to do 


the whole, and had a particular ſalary on that account: 
it is not found, that either Coxe, or any ſervant under him, 
was ſet to work by Chaſe; nor that Chaſe did any act what- 
ever of exerciſing the trade; he was only concerned in the 
profits. Now though this may be, to ſome purpoſes, ex- 
erciſing a trade, in reſpe& of third perſons who deal with 
the partnerſhip as creditors, and within the meaning of 


the ſtatutes concerning bankrupts; yet the preſent queſtion 


is, whether it be exerciſing a trade, contrary to this act. 


In the argument of this eauſe it hath been well obſerved, 
that this is a penal law; that it is in reſtraint of natural 
tight; that it is contrary to the general right given by the 
common law of this kingdom. To which I will add, that 


the policy on which the act was made, is, from experience, 
become doubtful. Bad and unkilful workmen are rarely 


_ proſecuted. This act was made early in the reign of queen 
Elizabeth, Afterwards, when the great number of manu- 


facturers, who took refuge in England from the duke of 
Alva's perſecution, had brought trade and commerce with 
them, and inlarged our notions ; the reftraint introduced 
by this law was thought unfavourable; and the judges by 
a liberal interpretation, have extended the qualifications for 
exerciſing the trade much beyond the letter of it, and con- 
fined the penalty and prohibition to caſes preciſely within 
the expreſs letter. Let us conſider whether the preſent 
caſe be within the letter, or even the meaning of this act. 
The general policy of the act was, to have trades carried 
on, by perſons who had ſkill in them. Now here, the 
perſonal {ki1} of the defendant makes no real difference in 
the caſe. For the perſon who is ſkilful acts every thing, 
and receives no direction from this man: He neither did, 
nor was to interfere. The caſe of Hobbs and Young is not 


parallel. There; the defendant, a ſingle man, directed 


the whole trade; was the maſter ; and directed all the ſer- 
vants. As between maſter and ſervant, no doubt, it is 
the maſter who carries on the trade, and not the ſervant. 


But in Hobbs and Yeung there was no partnerſhip; nor 


(what is the diſtinguiſhing character of the preſent caſe) 


a mere naked ſharing of the profits, and riſqueing a pro- 


portion of the loſs ; without his acting or directing at all, 


in any manner whatſoever. In many conſiderable under- 


takings, it is abſolutely neceflary to take in perſons as part- 
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ners, to ſhare the profits and riſque the loſs. And the 
general uſage and practice of mankind ought to have 
weight, in determinations of this ſort, affecting trade and 
commerce, and the manner of carrying; them on. It is 
notorious that many partnerſhips are entred into, upon 
the foundation of one partner contributing induſtry and 
{kill ; and the other, money. Many great "breweries and 
other trades have been carried on, for the benefit of in- 


fants and reſiduary legatees, under the direction of the 


court of chancery: Now if the plaintiff's conſtruction 
was to hold, the whole direction and decree of the court 
of chancery was contrary to law, and to an expreſs act of 
parliament. So it is likewiſe practiſed in other great trades, 
The late Mr. Child directed his buſineſs of a banker, to be 


carried on for the benefit of his children and other per- 


ſons. Many other inſtances might be mentioned. It 
would introduce the utmoſt confuſion in affairs of trade 
and commerce, if this conſtruction ſhould prevail. On 
the other hand, I ſce no inconvenience. It is exactly the 
ſame thing as to trade, in every particular, whether this 
partner has or has not ſerved an apprenticeſhip. There- 
fore I think the defendant not liable to the penalty of the 
ſtatute, The otherthree juſtices concurred, And judg- 
ment was given for the defendant. Burrow. Mansfield. 2: 


Any craft, miſtery, or cecupatian] T. 3 5 3. French and 
Adams. An action of debt was brought upon the ſtatute 
againſt the defendant for exerciſing the trade of a carpenter, 
he not having ſerved an apprenticeſhip to that trade, It ap- 
peared, that the defendant had worked or ſerved as a ſervant 
for ſeven years in the trade of a glazier, and for ſome time 
afterwards exerciſed that trade as a maſter; that afterwards 
he exerciſed the trade of a carpenter for the ſpace of nine 
years, and it was proved that he well underſtood that trade. 
It was objected, that the deſendant being originally bred 
up to the trade of a glazier, he could not follow two 
trades both glazier and carpenter ; and whether he could 
or not, was the queſtion reſerved for the conſideration of 
the court. By the court: All the judges of England at a 
mecting lately reſolved, that if any man as a maſter had 
exerciſcd and followed any trade as a maſter without in- 
terruption or impediment for the term of ſcven years, he 
was not liable to be ſued or proſecuted on the ſtatute of 


5 El. alſo if a man hath followed two or more different 


trades for the term of ſeven years or mote, he ſhall not be 


liable to be proſecuted on this ſtatute. There is no law 


againſt one man's following ſeveral trades at this day, There 
8 Was 
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was an ancient ſtatute, 37 Ed. 3. c. 6. that artificers or 


handicraftſmen ſhould uſe but one miſtery, and that none 


ſhould uſe any miſtery but that which he had before that 


time choſen and uſed. But this reſtraint of trade and traf- - 


fick was immediately found prejudicial to the public, and 
therefore at the next parliament it was enacted that all 


people ſhould be as free as they were at any time before the 


ſaid ordinance, And lord Coke obſerves, that acts of 
parliament made againſt the freedom of trade never live 
long. Without the leaſt doubt, a man may follow twenty 
trades, if he has worked at or followed each trade ſeven 
years. Mr, Harriſon of Red Lion Square ſerved an ap- 
prenticeſnip to the trade of a carpenter, but for 26 years 
paſt he has been a watchmaker, and tho” he never ſerved as 


an apprentice to the trade of a watchmaker, is the beſt 


maker of time pieces in the world, and the parliament has 


given him a large ſum of money towards finding out the 


longitude by the help of his watches or time-meaſurers: 


And ſhall this man be hindred from making watches, and 


exerciſing the trade of a carpenter alſo if he pleaſes ? And 
by the whole court in the preſent caſe, judgment was 


given for the defendant. 2 Wilſon. 168. 


Now uſed] That is, on the 12th of Jan. 1562, when 
that parliament began; and this reſtraint ſhall not extend 
any further than the words do expreſly direct, and there- 
fore not to new arts and miſteries ſince invented. 1 Rail. 


Rep. 10. 1 Ventr. 326, 340. | 
Mithin the realm of England and Wales] M. 1 G. 2. K. 


and Lifler. Indictment for uſing the trade of a dry ſalter, 


being a craft, miſtery, or occupation uſed in this kingdom 


on the 12th day of Jan. in the 5th year of Zliz. Which 


the court held to be ill; for that the words in his king- 


dum tie down the indictment to the kingdom of Great 


Britain, as it is at this day ; whereas it ſhould have been 


in England or in England and Wales. Sell, C. V. 2. 160. 


str. 788. 
H. 3G. 2. K. and Monro, It was moved to quaſh an 


indictment for exerciſing the trade of a baker, the defen- 


dant not having ſerved a legal apprenticeſhip. The ex- 


ception was, the trade was not laid to be uſed within the 


realm of England and Wales at the time of the act. But 
the court ſaid, the trade of a baker is within the words of 
the act; and no averment of the trade's being uſed at the 
time of the act is neceſſary, but where the trade only falls 


within the general concluſion of the clauſe at laſt. 1 


Barnardiſt. 277. 
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Except he ſhall have been brought up therein ſeuen years] 
E. 11 V. A. and Fox. Indictment for uſing the trade of 
a taylor, not having ſerved ſeven years, was quaſhed, be- 
cauſe it is ſaid only, not having ſerved as an apprentice 
within England or Wales; for it may be he did fo beyond 
fea, and if it were any where it ſufficeth, 1 Salt. 67. 


As an apprentice] E. 5 An. Q, and Maddox. By the 
court; Upon indictment on this ſtatute, in evidence we 
allow following the trade for ſeven years to be ſufficient, 
without any binding, this being an hard law, 2 Salk. 613, 

But in the caſe of K. and Morrice, T. 3G. 2. Onan 
indictment for exerciſing a trade, without having ſerved a 
legal apprenticeſhip ; the defendant offered to give eyi- 
dence of his having exerciſed this trade for feyen years, 
as being tantamount to his having ſerved an apprentice- 
ſhip for that time, Eyre chief juſtice ſaid, that the caſes 
indeed had gone ſo far, as to aow a wite's living in the 
{hop with her huſband for ſeven years to be equivalent to 
an apprenticeſhip; but he thought the preſent caſe not 
ſtrong enough to come up to the meaning of the ſtatute, 
According]y the evidence was diſallowed. 1 Barnard. 307. 


Nor to ſet any perſon on work therein, except be ſhall have 
been apprentice as aforeſaid] But by the 17 G. 3. c. 33, 
with reſpect to the counties of Midaleſex, Efſex, Surrey, 
and Kent, for want of a ſufficient number of perſons who 
have ſerved apprenticeſhips to the trade of a dyer, it ſhall 
be lawful for any perſon exerciſing that trade within any 
of the faid counties, to employ ſuch number of journey- 
men, ſervants, and labourers, as he ſhall have occaſion 
for, without incurring any penalty. 


Or elſe having ſerved as an apprentice, will become a jour- 
neyman| M. 26 C. 2. NK. and Moor. The defendant was 
indicted for ufing the trade of a weaver, not having ſeryed 
as an apprentice ſeven years; the evidence was, he ſerved 
fix as an apprentice, and had ſince as journeyman in the 
fame trade worked aboye that time: And by the court, 
the ſerving of ſeyen years is ſufficient either way ; and the 
fdetendant was found not guilty, 3 Keb. 400. | 


An Indenture of a pariſh apprentice ; on 43 El 
| 9. 2. J. 1, 5. 


HIS indenture made the day of in the 


eurchwardens, and E. F. and G. H. overſeers of the foon » 


the 


4 xy put Xt 


* by HY 


Apprentices. 
the pariſh of in the county of | 
and A. M. in the ſaid pariſh, ſpꝛemater, of the 
ather part, witneſſeth, that the ſaid churchwardens and over- 
ſeers of the poor, by and with the conſent of two 0 


his maje/t;*s juflices of the peace for the ſaid county, dwelling 


near to, [or, in] the ſaid pariſh of one whereof ts of 
the quorum, have put, placed and bound, and by theſe preſents. 


do put, place, and bind A. P. a poor boy, whoſe parents 


B. P. and C. P. are not able to maintain him, of the age 4 
ears, to be an apprentice with him the faid A. M. 
and as an apprentice with him the ſud A. M. to duell, from 
the date of theſe preſents, until the ſaid A. P ſhall come to the 
age of years, [or if a female, until the ſaid A.P. 
ſhall come to the age of years, or the time of her mar- 
riage, which ſhall firſt happen] according to the ſtatutes in ſuch 
caſe made and provided. By and during all which time and 
term, the ſaid A. P. ſhall the ſaid A M. bis ſaid maſter well 
and faithfully ſerve, in all ſuch lawful bufineſs as the ſaid A. P. 
ſhall be put unto by the command of his ſaid maſter, according 
to the power, wit and ability of him the ſaid A. P. and ho- 
nelly and obediently in all things ſh:ll behave himſelf tawards 
bis jaid maſter, and honeſtly and orderly towards the reſt of the 
family of the ſaid A. M. And the ſaid A.M. for his part, 
for himſelf, his executors, and adminiſtrators, doth hereby 
promiſe and covenant to and with the ſaid churchwardens and 
over ſcers of the poor, and every of them, their and every of 
their executors and adminiſtrators, and their and every of their 
ſucceſſors for the time being, and to and with the ſaid A. P. 


that he the ſaid A. M. ſhall the ſaid A. P. in the craft, mi- 


flery, and occupation of a fhoemaker, which he the ſaid A. M. 


noi uſeth, after the beſt manner that he can or may, teach, in- 
ſirud, and inform, or cauſe to be taught, inſirufied, and in- 


formed, as much as thereunto belangeth, or in any wiſe gpper- 
taineth; And that the ſaid A. M. ſpall alſo find and allow 
unta the ſaid apprentice ſufficient meat, drink, apparel, waſhing, 
lodging, and all other things ncedful or meet for an apprentice, 
during the term aforeſaid. In witneſs whereof the ſaid parttes 


have hereunto ſet their hands and ſeals, the day and year firſt 


above written. 


Where the overſeers and maſter can agree, other co- 
venants may be inſerted, according to ſuch agreement; 


but if the maſter is to be compelled, it ſeemeth not ſaſe to 
require mote from him by the indenture than is above 


0 


expreſſed. 


of the one part, 


G4 The 
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Apprentices. 
The aſſent of two juſtices. 
_— of his majeſty's Juſtices of the peace for 


the abovementioned county of dwelling near ta 
the abovementioned pariſh of- and one of us of the quo- 
rum, do hereby declare our aſſent to the binding the abovenamed 
A. P. an apprentice to the abovenamed A. M. according to the 
form and effect of the abovewritten indenture, Given under 
our hands the———day of, &c. | : 


B. Warrant to levy 10l for not receiving a poor 
apprentice ; on the ſtatute of 8 C g 


Weſtmorland, To the conſtables — 


HERE AS A. B. and C. D. churchwardens, and 

E. F. and G. H. verſcers of the poor ef the pariſh 

- ii the ſaid county, by the aſſent of [us] twa 
of his maje/ly's. juſtices of the peace for the ſaid county dwel- 
ling near to ſor, in] the ſaid pariſh of one whereof is 
of the quorum, did endeav:ur to bind A. P. a poor male child 
of the ſaid pariſh, whoſe parents are not able to maintain him, 
apprentice to A. M. of — in the ſaid pariſh, taylor, and 
for that intent did prepare and duly perfect one pair of inden- 
tures purſuant to the ſtatute in ſuch caſe made and pro- 


vided, which ſaid pair of indentures was ſigned and con- 


firmed by [us] the ſaid two juſtices : And whereas the ſaid 
A. M. is duly convicted before us the juſtices aforeſaid, as well 


| 2 the oath of the ſaid A. B. as otherwiſe, for that he the 


aid A. M. hath refuſed, and doth refuſe to receive and pro- 


vide for the ſaid A. P. as an apprentice, and alſo to execute 
another part of the ſaid indentures, being duly tendred to him 


by the ſaid churchwardens and overſeers of the poor, whereby 
the ſaid A. M. hath forfeited the ſum of ten pounds: Theſe 


are therefore, in his ſaid majeſty's name, to require and com- 


mand you, to make diſtreſs of the goods and chattels of him the 
faid A. M. and if within the ſpace of ¶ ſix] days next after 
Juch diftreſs by you made, the ſaid ſum of 101, together with 
reaſonable charges of taking and keeping the ſaid diſtreſs, ſhall 
not be paid, that then you ds ſell the ſaid goods and chattels ſo 
by you diſtrained, and out of the money ariſing by ſuch ſale, 
pay the ſaid ſum of 101 to the overſeers of the poor of the 
ſaid pariſh of where the ſaid offence was committed, 


far the uſe of the poor of the ſaid pariſh ; returning the over- 


plus upon demand unto him the ſaid A. M. the reaſonable 
2 | charges 


0 


CC 


SY 


| 


Appꝛentices. 


charges of taking, keeping, and ſelling the ſaid diſtreſs being 
thereout firſt deducted. Herein fail jou not. Given under our 
hands and ſeals the———day of: in the gear —. | 


Note, as an appeal is given to the ſeſſions, againſt the 
appointment of an apprentice to be bound to any perſon 
as aforeſaid ; it is proper, either not to make out, or not 
to execute, the warrant of diſtreſs, until after the next 
ſeſſions. N | 


And it is to be obſerved, that one precedent alone in 


this caſe is here inſerted, for brevity ſake, as being not in 
a matter of conſtant practice; but it is to be under- 
ſtood, in all ſuch like caſes, that there muſt firſt be a 
complaint or information in writing, then a ſummons of 
the party accuſed, or warrant as the caſe may be, and. 
a hearing and determining of the cauſe, and conviction 
thereupon if the party ſhall be found to be guilty. But. 
as the ſpecial fact muſt be the ſame throughout all the 


forms of proceedings, it is eaſy from one to frame all 


the reſt, 


C: Summons of the maſter for miſuſing his ap- 
prentice; on 5 El. c. 4. | 


Weſtmorland. 3 To the conſtable 1 


HE RE AS complaint and information hath been 
made unto me one of his majeſtiy s juſtices of 
tbe peace in and 2 the ſaid county, by A. P. apprentice ts 
A. M. / in the ſaid county, ſhoemaker, that the ſaid A. M. 
hath miſuſed and evil intreated him the > gr A. P. [by cruel 
puniſhment, and beating him the ſaid A. 
and by not allowing unto him ſufficient meat, drink, apparel, 
or as the caſe ſhall be] Theſe are therefore in his majeſty's 
name to command you to ſummon the ſaid A.M. to appear be- 
fore me at the hub 77 in the ſaid county, on the 


day of ———— at tbe hour of 


in the afternoon 


of the ſame day, to anſiuer unto the ſaid complaint; and to be 
further dealt with according to law. Herein fail you not. 


Given under my hand and ſeal the=———day of, &c. 


: Note, a ſummons, rather than 2 warrant, in all ſuch 
like caſes, between party and party, is generally molt - 


eligible; yet in this caſe it ſeemeth, that a warrant is ju- 


ſtifiable to apprehend the maſter, and bring him before 


the Juſtice, (eſpecially if he ſhall contemn the ſummons;) 


becauſe 


. without juſt cauſe, . 


Appꝛentites. 


becauſe it is required, that he ſhall give ſecurity to the 


juſtice to appear at the ſeſſions, if he ſhall not conform to 


the juſtice's order in the premiſſes. 


D. Summons of the apprentice on complaint of 
the mafter ; on the 5 El. c. 4. 


Weſtmorland, ; To the conſtable of 


XJ HEREAS complaint and information hath been made 
unto me one of his majeſty's juſtices of the peace 
in and for the ſaid county, by A. M. of in the ſaid 
county, huſbandman, that A. P. naw being an apprentice to him 
the ſaid A. M. is negligent, ſtubborn, diforderly, {or as the 
caſe ſhall be] and doth not his duty to him the ſaid A. M. his 
maſter ; Theſe are therefore to command you to ſummon the ſaid 
A. P. to appear before me, at — in the ſaid county, on 
the day of at the hour of: in the afternoon of 
the ſame day, to anſwer to the ſaid complaint, and to be further 
dealt 1ith according to law. Herein fail not, Given under 
my hand and ſeal the———day of, &c. 


E. Order of diſcharge by four juſtices at the ſeſ- 


ſions; on the 5 El. c. 4. /. 35. 
Weſtmorland. T a general quarter ſeſſions of the peace 
I | holden at in and for the county 
aforeſaid, the day of in the year of the 
reign of our lord George the third, by the grace of God of 
Great Britain, France, and Ireland, king, defender of the 
faith, and ſo forth; Before juſtices of our ſaid lard 
the king aſſigned to keep the peace in the ſaid county, and alſo to 
hear and determine divers felonies, treſpaſſes, and other miſ- 
demeanors in the ſaid county committed, and of the quorum, It 


it ordered as followeth : 


Upon the petition of A. P. apprentice to A. M. 77 
in the ſaid county, huſbandmax, to be relieved upon certain 


neglacis of the ſaid maſter in inſtructing him in his trade, and 
in miſuſing and evil intreating the ſaid apprentice by cruel pu- 


niſbment [or as the caſe ſhall be]; and the ſaid maſter having 
likewiſe appeared upon his recognizance taken before J. P. 
efquire, one of the ſaid juſtices, to anfwer to the complaint of 


the ſaid petition, and having proved nothing whereby to clear 


himſelf of ghe ſaid complaint; but on the contrary, the ſaid 


A. P. having given full proof of the truth of the ſaid complaint 


io the ſatis faction of the faid court ; Me therefore, whoſe hands 


and 


l 


le 


A 


apprentice, and particularly [as the caſe ſhall be.] 


Apprentices. 


and ſeals are hereunto ſet, being four of the ſaid juflices, 
and of the quorum, do hereby order, pronounce, and declare, 


| that the ſaid apprentice ſhall be, and is hereby diſcharged and 


freed from his ſaid apprenticehood : And this to be a final order 
betwixt the ſaid maſter and apprentice, any thing contained in 
their indentures of apprenticeſhip, or otherwiſe, to the contrary 
notwith/landing. - Given under our hands and ſeals the day and 


| year firt above written, 


F. Complaint of an apprentice to two juſtices 
againſt his maſter; on 20 G. 2. c. 19. 


Weſtmorland, HE information and complaint of A. P. 
| : apprentice to A. M. of =———in the 
faid county, huſbandman, exhibited before us tw of his majeſly's 
juſtices of the peace in and for the ſaid county, the day 
in the year, &c. f 
Who ſaith, that he the ſaid A. P. is an apprentice bound by 
indenture to A. M. » — aforeſaid, huſbandman ; and 
that he the ſaid A. M. hath miſuſed and ill treated him the ſaid 


. A. P. 
Before us, 

Rs . P., 
x 


G, Summons of the maſter by two juſtices, as 


complaint of the apprentice ; on the 20 G. 2, 
6. 19. J. Jo ; | 


_ _ Weſtmorland. 1 To the conſtable of 


HERE A8 information and complaint hath been 
| made unto us———two of bis majeſly's juſtices of the 
peace in and for the ſaid county, by A. P. apprentice to A, M: 
of ——— in the ſaid county, buſbandman, that he the ſaid 
A. M. hath miſuſed and ill treated him the ſaid A. P. and 
particularly [as the caſe ſhall be:] Theſe are therefore to re- 
guire you to ſummon the ſaid A.M. to appear before us at 
—— 1 the ſaid county, on — be —— tay of: 
fo anſiuer unto the ſaid information and complaint. And be you 


| then there to certify what you ſhall have done in the execution 
bereaof. Herein fail you not. Given under our hands and 


ſeals thg day of =—in the yur —, | 


H, Dife 


gr 


1 


Appeentices. 


H. Diſcharge of an apprentice by two juſtices, on 
the maſter miſuſing him; by the 20 G. 2. c. 19. 


J. 3. 


Weſtmorland, N HER EAs complaint hath been made 

before us ———two of his majeſty's. 
Juſtices of the peace in and for the ſaid county, by A. P. ap- 
prentice to A. M. 9 in the ſaid county, taylor, that 


he the ſaid A. M. hath miſuſed and evil treated him the ſaid 
apprentice, and particularly [as the caſe ſhall be]: Aud 


whereas the ſaid A. M. hath appeared before us in purſuance 
of our ſummons to that purpoſe, but hath not cleared himſelf 
of. and from the ſaid accuſation and complaint, but on the cu 
trary the ſaid A. P. hath made full proof of the truth th-reef 
before us upon oath ; Me therefore by theſe preſents do diſcharge 
him the ſaid A. P. of and from his apprenticeſhip to the ſaid 
A. M. any thing in the indenture of apprenticeſhip made be- 
zwixt them, or otherwiſe hawſcever, to the contrary notwith- 
flanding. Given under our hands and ſeals the day 
of, &C, + Soap . 
7855 And whereas it bath been duly proved before us, as 
well upon the oath of A. C. conſtable of aforeſaid, as 


 etherwiſe, that he the ſaid A. C. did duly ſummon the ſaid 


A. M. to appear before us at a reaſonable time in the ſaid ſum- 
mons mentioned and ſpecified ; but notwith/landing the ſame, he 
the ſaid A. M. hath not appeared before us according to ſuch 
ſummons ; We therefore having duly examined into the matter of 
the ſaid complaint, and the truth thereof having been. fully 
proved before us upon aath, do diſcharge, &c.] 


I, Complaint to two juſtices of the maſter againſt | 


his apprentice ; on the 20 G. 2. c. 19. /. 4. 


Weſtmorland, HE complaint and information of A. M. 
man, taken and made on cath before us two of his ma= 
Jeſty's juſtices of the peace in _— the ſaid county, the 

day of —— I ho ſaith, that 

him the ſaid A. M. hath in the ſervice of his apprenticeſhip 


been guilty of ſeveral miſdemeanors, miſcarriages, and il! be- 
haviour, towards him the ſaid A. M. and particularly [as the 


caſe ſha]l be.] | 
| A.M, 
Before us, . 

wy 


PIR 


in the ſaid county, huſband- 


P. apprentice by indenture to 


2 C > ee Ss tf 


Appꝛentices. 
K. Warrant for a diſorderly apprentice, by two 
Juſtices ; ; on the aforeſaid complaint, by the 


20 G. 2. „ 


Weſtmorland. } To the conſtable of— 


W HE RE AS oath hath been made before us 
two of his majeſty's juſtices of the peace in and for the 
faid county, by A. M. of —in the aid county, huſband- 
man, that A. P. apprentice to the ſaid A. M. hath committed 


divers miſdemeanors againſt the ſaid A. M. his maſter, and 


particularly [as the caſe ſhall be]: Theſe are therefore to re- 
quire you forthwith to apprehend the ſaid A. P. and bring bim 
before us, io anſwer unto the ſaid complaint, and to be dealt 
with according to law : And you are to give notice to the ſaid 
A. M. that he appear before us at the ſame time, to make good 
the ſaid complaint. Given under our hands and ſeals, Kc. 


IL. Commitment of an apprentice to the houſe of 
correction, on complaint of his maſter, by two 
Juſtices; on the 20 G. 2. c. 19. / 4. 


Th le of in the fd 


| county, and to the keeper of the houſe 
Weſtmarland. of correction at in the ſaid 
county. 


W HERE AS complaint bath been made before 1/5 mommmnmnm 
two of his majeſly's juſtices of the peace in and for the 
ſaid county, upon the cath of A. M. /, in the ſaid 
county, huſbandman, that A. P. apprentice of the ſaid A. M. 

hath committed divers miſdemeanors againſt him the ſaid A. M. 

his maſter, and particularly Jas the caſe ſhall be]: And 
whereas upon examination thereof, and upon hearing the alle- 
gations of both parties, having come before us for that purpoſe, 


and upon due conſideration had thereof, he the ſaid A. P. is and + 


ſtands convicted before us of the ſaid offence : Ie do therefore 
hereby command you the ſaid conſtable, to take and convey the 


| faid A. P. to the ſaid houſe of correction, and to deliver him to 


the ſaid keeper therecſ, together with this warrant : And we do 
hereby command you the ſaid keeper of the ſaid houſe of cor- 


rection, ta receive the ſaid A. P. into your cuſtody in the ſaid 


bouſe of correction, there to remain and be corrected, and held to 
bard labour for the ſpace of _ Given under our hands and 
2 the — - day, &c. 


M. Dit 
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unto A. S. of 


Appꝛentices. 


M. Diſcharge of an apprentice by two juſtices, on 
complaint of the maſter; by 20 G. 2. c. 19. 4. 


Weſtmorland. HERE AS complaint, &c. (as in 

the laſt precedent) We do there- 
fore by theſe preſents diſcharge the ſaid A. P. from his appren- 
ticeſhip to the ſaid A. M. any thing in any indenture or inden- 


tures of apprenticeſhip betwixt them, or otherwiſe, to the eon- 


trary notwithſtanding. Given, &c, 


N. Aſſignment of an apptentice. 


ſend greeting. Whereas my apprentice A. P. 

devers years yet to come and unexpired of his apprentice- 
ſhip, to wit, whole years from the ———— day of 
now laſt paſt, as by his indenture of apprenticeſhip to 
ane ſealed doth appear; Now know ye, that I the ſaid A. M. 
for divers good cauſes and conſiderations me hereunto moving, 


* all to whom theſe preſents ſhall come: I A.M. of 
hat 


have given, granted, aſſigned, and ſet over, and by theſe pre- 


fents do fully and abſolutely give, grant, affign, and ſet over, 
| „ all ſuch right, title, duty, term of years 
ta come, ſervice and demand whatſoever, which I the ſaid 
A.M. have in or to the ſaid A. P. or which I may or ought 
to have in him by force and virtue of the ſaid indenture of ap- 


prenticeſhip. And moreover, I the ſaid A. M. do by theſe pre- 


ſents covenant, promiſe, and agree to and with the ſaid A. S. 
his executors and adminiſtrators, that notwithſtanding any thing 
by me the ſaid A. M. to be done to the contrary, the ſaid A. P. 
Hall, during the ſaid term of years, well and truly ſerve 
the ſaid A. S. as his maſter, and his commandments lawful and 


honefl Hall ds, and from his ſervice ſhall not abſent himſelf du- 


ring the. ſaid term. Provided, that the ſaid A. S. ſhall well 
intreat and uſe him the ſaid A. P. and him the ſaid A. P. in 
the craft, miſtery, and occupation of a- which be the ſaid 
A. S. now uſeth, after the beſl manner that he can or may, 
ſhall teach, inſtruct, and inform, or cauſe to be taught, in- 


firufied, and informed, as much as thereunto belongeth, or in 


any wiſe appertaineth, and fhall alſo during the ſame term find 
and allow unto the ſaid A. P. ſufficient meat, drink, apparel, 
waſhing, lodging, and all other things needful or meet for an 
apprentice, In witneſs, Ec. ER, 


Appꝛover. 


Appꝛiover. 


N ap prover (probator) is a perſon indicted of 88 


or felony, and in priſon for the ſame, who upon his 


arraignment, before any plea pleaded, doth confeſs the in- 
dictment, and takes a corporal oath to reveal all treaſons 
and felonies that he knoweth of, and therefore prays a 
coroner, before whom he is to enter his appeal or accuſa- 
tion, againſt thoſe that are partners in the crime contained 
in the indictment. 3 Int. 119. | 

This accuſation of himſelf, and oath, makes his accu- 
ſation of another perſon of the ſame crime, to amount to 
an indictment; and if his partners are convicted, he ſhall 
have his pardon of courſe. 3 Inſt. 129, 130. + 

But juſtices of the peace cannot take cognizance here- 
of, becauſe they have no authority by their commiſſion to 
aſſign a coroner. 3 Inf. 130. | 

And befides, as it is in the diſcretion of the court, whe- 
ther they will ſuffer one to be an approver, this method of 
late hath been ſeldom practiſed : And in many caſes we 
have what ſeems to amount to the ſame, by ſtatute ; where 
pardon is aſſured to offenders, on diſcovering and convict- 
ing their accomplices, 


Arbitration. See Award. 


Army. See Soldiers and Militia. 
Arrack. See Exciſe. 


Arraignment. 
HEN an offender comes into court, or is brought 


in by proceſs, ſometimes of capias, and ſometimes 
of habeas corpus directed to the gaoler of another priſon ; 


the firſt thing that follows thereupon, is his arraignment. 


2 H. H. 216. | | 
Now arraignment is nething elſe but the calling the 


effender to the bar of the court, to anſwer the matter, 


charged upon him. 4 H. H. 216. 


2 


| And 
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Arraignment. 
And the word in Latin (lord Hale ſaith) is no other than 


ad rationem ponere, and in French ad reſon, or abbreviated 
a reſn ; for as the ancient word diſrain or drreyy import 


in Latin diſrationare, to diſprove or evince the contrary of 
any thing that is or may be affirmed, ſo arraigne is ad ra- 
| tionem ponerr, to call to account or anſwer. 2 H. H. 216. 


And this perhaps may be ſufficient to ſhew the meaning 
of the word, altho' not to declare its derivation; for it 
ſeemeth to have flowed unto the French tongue, from its 
common origin with the Greek ; of which we ſhall have 
little doubt, when we confider the verbs ayoer, xalnyspus, 
and alſo ay, as they are uſed in the claſſical remains 
of that language, and compare them with the terms ar- 
raigne, adraigne, diſrayn, derayne. 

The priſoner on his arraignment, tho? under an indict- 
ment of the higheſt crime, muſt be brought to the bar 
without irons and all manner of ſhackles or bonds, unleſs 
there be a danger of eſcape, and then he may be brought 
with irons. 2 H. H. 219. 


Alſo there is no neceflity that a priſoner, at the time of 
his arraignment, hold up his hand at the bar, or be com- 


manded ſo to do; for this is only a ceremony for making 
known the perſon of the offender to the court; and if he 
anſwers that he is the ſame perſon, it is all one. 2 Haw. 
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Arreſt. 


AHIS is to be underſtood of arreſts in criminal caſes 
only, and not in civil caſes. 


The word arre/t is the ſame, with very little variation, 


in the Engliſh, French, German, Belgic, and other lan- 
guages of the weſtern empire, heretofore ſubje& to the 
Roman power ; and probably may have been derived unto 
us thro' the channels both of France and Saxony: the 


French arreſter ſignifieth to ſtop or ſtay ; and the Saxon 


reſian, to reſt ; and both perhaps have ſprung from the 

Italian arreſto, and that from the well known Latin verb 
ſto, to ſtand. 3 

And, in law, an arreſt doth ſignify the reſtraint of 2 

man's perſon, depriving him of his own will and 9 
an 


E 


ind binding him to become obedient to the will of the 

jaw: And it may be called the beginning of impriſonment, 

Lamb. 93. | 
Concerning which I will ſhew, 


J. Who may or may not be Sele. | 
II. For what cauſes of ſuſpicion an arreſt may bei 
III. By whom the arreft ſball be made. 
IV. The manner of an arreſt. 
V. What is to be done Or the arref. 


ws 72 may or may not be arreſted. 


1. Generally, a member of parliament ſhall have the fem pare 
privilege of parliament for himſelf and his ſervants to be 
freed from arreſts : but for treaſon, felony, and breach of 
the peace there can be no privilege. 4 Inſt. 24, 25. 
2. In caſes of peers and corporations, the proceſs is Peers and bodies | 
a diſtringas, for they cannot be arreſted. 3 Salt. 46. orale. 
3. In the caſe of K. and Woodham, H. 2 C. 2, upon Perſons charged 
a motion for an information againſt the defendant, who in erecatien. 
was a juſtice of the peace; it was held, that a perſon in 


execution in the king's bench may be there charged crimi- 


nully by a juſtice of the peace's warrant: but that no ſuch 
juſtice can take a priſoner of this court out of the cuſtody 
of the court, and ſend him to the county gaol. Str. 828. 
4. None ſhall arreſt prieſts or their clerks, or other per- In churchyards, 
ſons of holy church, whilſt they attend to divine ſervice, 
in churches, ehurchyards, or other places dedicated to God 
on pain of impriſonment and ranſom at the king's will, 
and he ſhall alſo make gree to the parties arreſted. 50 Ed. — 
3. c. F. x R. 2. & 15. + 
- 5. Alſo a warrant executed againſt any perſon whatſo- On Sundays, 
ever, on the Lord's day, is void; and the perſons ſerving 
the ſame ſhall ſuffer damages, as if they had done the ſame 
without warrant; except in caſes of treaſon, felony, and 
uns of the * 29 C. 2. c. 7. / 6. 


II. For 1 cauſes of fuſpicion an arreſt may be. 


By the ſtatute of 34 Ed. 3. c. t. Power is given to the Suſpiciong 
juſtices of the peace, to arreſt all thoſe whom they find by 
indictment, or by 2 iſpicton, and to put them in priſon. 
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98 Arreſt, 
Caſes of ſuſſi - And the caufes of ſuſpicion, which are generally agreed 
cion. to juſtify the arreſt of an innocent perſon for felony, are 
theſe that follow: 
Common fame, (1) The common fame of the country; but it ſeems, 
that it ought to appear upon evidence, in an action brought 


for ſuch arreſt, that ſuch fame had ſome probable ground. 


2 Haw. 76. | . 
Cireumfiancesof {2) The being found in ſuch circumſtances, as induce 
puilr, a ſtrong preſumption of guilt z as coming out of a houſe 


wherein murder hath been committed, with a bloody knife 
in one's hand; or being found in poſſeſſion of any part of 

goods ſtolen, without being able to give a probable account 
of coming honeſtly by them. 2 Haw. 76. 


| Flight, (3) The behaving one's ſelf in ſuch a manner as be- 


trays a conſciouſneſs.of guilt; as where a man accuſed of 
felony, on hearing that a warrant is taken out againſt him, 
— doth abſcond. 2 Harv. 7565. | 
| But the party who flies from an arreſt for a capital of- 
fence, is not thereby guilty: of a capital offence, but only 
liable to forfeit his goods, when ſuch flight is found againſt 
1 ' him. 2 Haw. 122. : 
Evil company, (4) The being found in company with one known to 
bes» be an oftender, at the time of the offence, or generally at 
other times keeping company with perſons of ſcandalous 
reputation. 2 Haw, 76. 2 Inſt. 52. 


| Living idle, (5) The living an idle, vagrant, and diſorderly life, 


without having any viſible means to ſupport it. 2 Hat. 
76. Pa Ys | | 
(6) The being purſued by hue and cry. 2 Haw. 76. 
For if a felony is done, and one is purſued upon hue 
and cry, that is not of ill fame, ſuſpicious, unknown, nor 
indicted ; he may be attached and impriſoned by the law 
of the land. 2 Int. 52. 7 
Where no crime But generally, no ſuch cauſe of ſuſpicion, as any of the 
is cotamitied. above mentioned, will juſtify an arreſt, where in truth no 
ſuch crime hath been committed; unleſs it be in the caſe 
of hue and cry. 2 Haw. 76. . 


Hue and cry. 


II. By whom the arreſt ſhall be made. 


Arreſt without 1. In criminal caſes, a perſon may be apprehended and 


warrant, reſtrained of his liberty, not only by proceſs out of ſome 
court, or warrant from a magiſtrate,” but frequently by a 
conſtable, watchman, or private perfon, without any war- 

ant or precept, . PR 


| 2 private per- 2. Thus all perſons, who are preſent when a felony is 


285 committed, or a dangerous wound given, are bound to ap- 
nc prehend 


Arrelt. 


prehend the offender, on pain of being fined and impri- - 


ſoned for their neglect. 2 Haw. 74. 
Alſo, every private perſon is bound to aſſiſt an officer 


demanding his help, for the taking of a ſelon, or the ſup- 


preſſing of an affray. 2 Haw. 7 5. 

Alſo by the vagrant act of 17 G. 2. Every private per- 
ſon may apprehend beggars and vagrants. 

3. Alſo, a watchman may arreſt a night ne with- 
out 1 warrant from a magiſtrate. 2 Taft. 5 

In like manner, a conſtable may ex 92 arreſt a 
Ks of the peace in his view, and keep him in his 
houſe, or in the ſtocks, till he can bring him before a ju- 
tice, 1 bh, 33% 

. Or any perſon whatſoever, if an affray be made to the 
breach of che king's peace, may without any warrant 
from a magiſtrate, reſtrain any of the offenders, to the 
end the king's peace may be kept; but after the affray is 


By watchmen: 


By conſtables, 


By others, 


ended, they e cannot be arreſted without an expreſs warrant. 


2 Inſt 52. 


6. So much concerning an | arreſt without a warrant; 


next follows arreſting with ſuch warrant : 


7. The warrant is ordinarily directed to the ſheriff or 
conſtable, and they are indictable, and ſubject thereupon 


to a fine and impriſonment, if they neglect or refuſe it. 


Ws kT op 581. 

8. If it be directed to the ſheriff, he may command his 
bailiff, under ſheriff, or other ſworn and known officer, 
to ſerve it, without writing any precept. But if he will 
command another man, that is no ſuch officer, to ſerve it, 


Arreft with war⸗ 
rants 


By the ſheriff or 
conſtable. 


Sheriff may da- 
pute. 


he muſt give him a written precept, otherwiſe falſe impri- 


ſonment will lie. Lamb. 89. 

9. But every other perſon to whom it is directed, muſt 
perſonally execute it; yet it ſeems, that any one may law- 
fully aſſiſt him. 2 Haw. 86. 

10. If a warrant be generally directed to all conſtables, 
no one can execute it out of his own.ptrecin& ; for in ſuch 
caſe it ſhall be taken reſpectively to each of them within 
their ſeveral diſtricts, and not to one of them to execute 
it within the diſtrict of another; but if it be directed to a 


particular conſtable (Mr. Hawkins ſays, to a particular 


conſtable by name), he may execute it any where within 


the juriſdiction of the juſtice, but is not compellable to- 


execute it out of his own conſtablewick. Lord Raym. 546, 
1 H. H. 581. 2 H. H. 110. 2 Haw. 86. 
11. The juſtice that iſſues the warrant, may direct it 
to a private perſon if he W and it is good; but he 
2 . ä 18 
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de pute. 
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ble may execute 
it out of his own 
diſt rict. 
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execute. 
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But not to be 
directed to the 


party. 


Where directed 
to two jointly, 


To be gone about 
immcgia ely, 


| Oppoſing the exe 


ecution. 


Arreſting in the 
nicht. 


Arreſting in an- 
other county. 


Arreſt. 


is not compellable to execute it, unleſs he be a proper of- 
meer. i H. H. 581. 

12. But by the juſtices oath of office, the warrant ought 
not to be directed to the party, but to fome indifferent 
perſon, to execute it. 

13. If a warrant is directed to two or more jointly, 
yet any one of them alone may execute it, Dalt. c. 169. 


TV. The manner of an arreſt. 


1. The officer to whom a warrant is directed and de- 
livered, ought with all ſpeed and ſecrecy to find out the 
party, and then to execute the warrant. Dalt. c. 169. 

2. It is certainly an offence of a very high nature, to 


oppole one who lawfully endeavours to arreſt another for 


treaſon or felony: and it ſeems, that a perſon who ſo 
oppoſes an arreſt for treaſon, wher2ot he knows the party 
to have been guilty, is thereby guilty of the treaſon ; and 
that he who ſo oppoſes an arrett for felony, is an acceſſary 
to the felony. 2 Haw. 121. 

3. An arreſt in the night is good, both at the ſuit of 
the king and of the . ; elſe the party may eſcape. 
9 Co. 66. 

4. By the 24 G. 2. c. 55. Conſtables and others may, 
on having the warrant indorſed by a juſtice in another 
county, into which an offender ſhall have eſcaped, arreit 
an offender in ſuch other county, and carry him before 
the juſtice who indorſed the warrant, or ſome other juſ- 


. tice or juſtices of ſuch other county, if the offence is bail- 


Taking the 
puwer of the 
cCounly, 


able, to find bail; or elſe ſhall carry him back again be- 
fore a juſtice in the county from whence the warrant did 
firit iſlue. 

5. A private perſon cannot Rs power to b or de- 
tain a felon. 1 H. H. 601. 

But any juſtice, or the ſheriff, may take of the county 
any number that he ſhall think meet, to purſue, arreſt, 
and impriſon traitors, murderers, robbers, and other fe- 
lons ; or ſuch as do break, or go about to break, or diſturb 
the king's peace : and every man being required, ought to 
aſſiſt and aid them, on pain of fine and impriſonment. 
Dalt. c. x71. 

But it is not juſtifiable for a juſtice, ſheriff, or other of- 
ficer, to aſſemble the poſſe comitatus, or raiſe a power or 
aſſembly of people, upon their ewn heads, without juſt 
cauſe. Dalt. c. 171. 
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But where a juſtice, ſheriff, or other officer, is enabled 
to take the power of the country, it ſeemeth they may 
command and ought to have the aid and attendance of all 
knight's, gentlemen, yeomen, huſbandmen, labourers, 
tradeſmen, ſervants, and apprentices, and of all other 
perſons being above the age of fifteen years, and able to 
travel, Dalt. c. 171. Becauſe, by the ſtatute of lin- 
cheſter, all of that age are bound to have harneſs. | 

But. women, eccleſiaſtical perſons, and ſuch as be de- 
crepit, or diſeaſed, ſhall not be compelled to attend them, 
Dalt. c. 171. 

And in ſuch caſe it is referred to the Ciſcretion of the 
juſtice, ſheriff, or other officer, what number they will have 
to attend on them, and how and after what manner they 
ſhall be armed or otherwiſe furniſhed. Dalt. c. 171. 

6. As to the cab of breaking open doors, in order to Breaking open 
apprehend offenders, it is to be obſerved, that the law doors. | 
doth never allow of ſuch extremities, but in caſes of ne- 
ceſſity; and therefore, that no one can juſtify the break- 
ing open another's door to make an arreſt, unleſs he firſt 
ſignify to thoſe in the houſe the cauſe of his coming, and 
requeſt them to give him admittance. 2 Haw. 86. 

But where a-perſon authorized to arreſt another, who 
is ſheltered in a houſe, is denied quietly to enter into it, 
in order to take him ; it ſeems generally to be agreed, that 


he may juſtify breaking open the doors in the following 


inſtances : 

(i) Upon a capzas grounded on an indien for any 
crime whatſoever; or upon a capias from the chancery or 
king's bench, to compel a man to find ſureties for the peace 
or good behaviour. 2 Haw. 86. 

(2) When one known to have committed a treaſon or 
felony, or to have given another a dangerous wound, is 
purſued either with or without a warrant, by a conſtable 
or private perſon; but where one lies under a probable 
ſuſpicion only, and is not indicted, it ſeems the better 
opinion at this day (Mr. Hawkins ſays) that no one can 


juſtify the breaking open doors in order to apprehend him: 


And this opinion he founds on Ceke's 4 Int. 177. and 
Hale pleas of the crown 91.) 2 Haw. 87. 

But Lord Hale, in his hiſtory of the pleas of the crown, 
ſays, that upon a warrant for probable cauſe of ſuſpicion 
of felony, the perſon to whom ſuch warrant is directed, 
may break open doors to take the perſon ſuſpected, if up- 


on demand he will not ſurrender himſelf, as well as if 


there had been an expreſs and poſitive charge againſt him; 


and ſo (he ſays) hath the common practice obtained, not- 
H | 


withſtanding 


* 
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withſtanding the contrary opinion of lord Cote: for in 
ſuch cafe the proceſs is for the king, and therefore a 
non omittas is implied. 1 H. H. 580, 583. 2 * H. 
11 

And as he may break « open ſuch perſon's own houſe, ſo 
much more may he break open the houſe of angther to 
take him; for ſo the ſheriff may do upon a civil proceſs : 
Bat then he muſt at his peril ſee that the felon be there ; 
for if the felon be not there, he is a treſpaſſer to the ſtran⸗ 
ger whoſe houſe it is. 2 H. H. 117. | 

But it ſeems that he that arreſts as a private man barely 
upon ſuſpicion of felony, cannot juſtify the breaking open 
of doors to arreſt the party ſuſpected, but he doth it at his 

ril, that is, if in truth he be a felon, then it is juſtifiable, 
bs if he be innocent, but upon a reaſonable cauſe ſuſ- 
pected, it is not juſtifiable, 1 H. H. 82. 

But a conflable in ſuch caſe may juſtify, and the reaſon 
of the difference is this: becauſe that in the former caſe it 
is but a thing permitted to private perſons to arreſt for 


ſuſpicion, and they are not puniſhable if they omit it ; and | 


therefore they cannot break open doors; but in caſe of a 


conſtable he is puniſhable if he amit it upon complaint, 
2 H. H. 2. 


(3) Upon a warrant from a juſtice of the peace, to find 


ſureties for the peace or good behaviour. 2 Haw. 86, 
1 H. H. 582. 2 H. H. 117. 

And in general, Mr. Dalton ſays, an officer upon any 
warrant from a juſtice, either for the peace or good beha- 
viour, or in any caſe where the king is party, may by 
force break open a man's houſe, to arreſt the offender, 
Dalt. c. 169. 

(4) On a warrant to ſearch for ſtolen goods, the doors 
may be broke open, if the goods are there; and if the 


are not there, the conſtable ſeems indemnified, but he that 


made the ſuggeſtion, is puniſhable. 2 H. H. 151. 
(5) Where forcible entry or detainer is found by inqui- 
ſition before juſtices of the peace, or appears on their view. 


2 Haw. 86. | 
(b) On a cap:as utlagatum, or capias pro fine. 2 Haw. 
6, | | 


| (7) On the warrant of a juſtice of the peace for the le- 
vying of a forfeiture, in execution of a judgment, or con- 


viction for it, grounded on any ſtatute, which gives the 


whole or any part of ſuch forfeiture to the King. 2 Haw. 86. 
(3) Where an affray is made in a houſe, in the view or 


hearing of the conſtable, he may break open the doors to 


take them. 1 Haw. 137. 2 Haw. 87. 


(9) If 
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18 (9) If there be diſorderly drinking or noiſe in a houſe, 
7 at an unſeaſonable time of night, eſpecially in inns, ta- 
. verns, or alehouſes, the conſtable or his watch, demand- 
ing entrance, and being refuſed, may break open the 
ſo doors, to ſee and ſuppreſs the diſorder. 2 H. H.g5. 
Px (10) Wherever a perſon is lawfully arreſted for any 


cauſe, and afterwards eſcapes, and ſhelters himſelf in an 
7s houſe. 2 Haw. 87. | ö | 

(11) But upon a general warrant, without exprefling 
, any felony or treaſon, or ſurety of the peace, the officer 
oy cannot break open a door. 1 H. H. 584. 


NY (12) Neither ought doors to be broke open to take a 
1 perſon, who is required to take certain oaths by virtue of 
2 a ſtatute, becauſe in ſuch caſe the warrant is not ground- 
he ed on a precedent offence, 2 Haw. 87. 12 Co. 131. 
1 (13) In a civil ſuit; the officer cannot juſtify the 
755 breaking open an outward door or window in order to exe- 
Zi cute proceſs. If he doth, he is a treſpaſſer. But if he find- 
7 eth the outward door open, and entereth that way, or if 
id the door be opened to him from within, and he entreth, 
N he may break open inward doors if he findeth that neceſ- 
ts ſary in order to execute his proceſs. Fe,. 319. 
| For a man's houſe is his caſtle, for ſafety and repoſe to 
A himſelf and family; but if a ſtranger, who is not of the 
J family, upon a purſuit taketh refuge in the houſe of an- 
other, this rule doth not extend to him, it is not his 
el caſtle, he cannot claim the benefit of ſanctuary therein. 
£ Feſt. 320. ä 8 5 | 
7 And it is always to be remembered, that this rule muſt 
' be confined to the caſe of arreſt upon proceſs in civil ſuits 
. only. For where a felony hath been committed, or adan- 


gerous wound given, or even where a miniſter of juſtice 
#£ cometh armed with proceſs founded on a breach of the 
| peace; the party's own houſe is no ſanctuary for him: 
in theſe caſes, the juſtice which is due to the publick muſt 
ſuperſede every pretence of private inconvenience. id. 
(14) Finally, in all theſe caſes, if an officer, to ſerve 
any warrant, enters into a houſe, the doors, being open, 
and then the doors are locked upon him, he may break 
them open in order to regain his liberty, 2 Haw. 87. 
7. If there be a warrant againſt a perſon, for a treſpaſs Killing in the 
or breach of the peace, and he flies and will not yield to * on purket. 
the arreſt, or being taken makes his eſcape ; if the officer 
kills him it is murder. 2 H. H. 117. 

But if ſuch perſon, either upon the attempt to arreſt, or 
after the arreſt, aſſault the officer, to the intent to make 
his eſcape from him, and the officer ſtanding upon his guard 

1 H 4 | kills 
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kills him, this is no felony ; for he is not bound to ge 
back to the wall as in common caſes of ſe defendendo, tor 
law is his protection. 2 H. H. 118. 

But where a warrant iffueth againſt a perſon for felony, 
and either before arreft, or after, he flies and defends him- 
ſelf with ftones or weapons, ſo that the officer muſt give 
over his purſuit, or otherwiſe cannot take him without 
killing him, if he kill him it is no felony. And the fame 


law is, for a conſtable that doth it by virtue of his office, 


or on hue and cry. 2 H. H. 118. 


But then there muſt be theſe cautions : 1. He muſt be 


a lawful officer; or there muſt be a lawful] warrant. 2, 
The party ought to have notice of the reaſon of the pur- 
ſuit, namely, "becauſe a warrant is againſt him. 3. It 


| muſt be a caſe of neceſſity, and that not fuch a necethty 


as in the former caſe, where an aſſault is made upon the 
officer; but this is the neceſſity, namely, that he cannot 
otherwiſe be taken. 2 H. H. 119. 

But tho? a private perſon may arreſt a felon ; and if he 
fly ſo as he cannot be taken without he be killed, it is 


excuſable in this caſe for the neceſſity; yet it is at his pe- 
ril, that the party be a felon ; for if he be innocent of the 


felony, the killing (at leaſt before the arreſt) ſeems at 
leaſt manſ}aughter ; for an innocent perfon is not bound 
to take notice of a private perſon's ſuſpicion. 2 H. H. 119. 

8. A perfon ſworn and commonly known, and actin 
within his own precinct, need not ſhew his warrant ; but 
he ought to acquaint the party with the ſubſtance of it. 
2 Haw. 85. 

And an officer giveth ſufficient notice what he is, when 
he ſaith to the party, I arreft you in the king's name; and 
in ſuch cafe, the party at his peril ought to obey him, 
tho” he knoweth him not to be an officer ; ; and if he have 


no lawful warrant, the party grieved may have his action 


of falſe impriſonment. Dalt. c. 169. 

But the learned editor of Hale's hiſtory obſerves here- 
upon, that the books referred to intend the general war- 
rant conſtituting ſuch perſon an officer, as a bailiff, or the 
like, in a civil action; tho? it may be otherwiſe in caſe of 


felony, becauſe in ſuch caſe a private perſon may arreſt a 


felon without any warrent at all. 2 H. H. 116. 
But if he acts out of his precinct, or is not (worn and 
commonly known, he muſt thew his warrant if demanded. 


2 Haw. 85, 86. Otherwiſe the party may make reſiſt- 


ance, and needs not to obey it. Date. c. 169. 
But if the conſtable has no warrant, but doth it by 
virtue of his office, as a 8 it is laficient to notify 
f that 


Arreſt. 


that he is conſtable, or that he arreſts in the king's name, 
1 H. H. 583. | 
But in the caſe of a warrant of diſtreſs, iſſued by a 
inſtice of the peace, for the levying a pecuniary forfeiture 
or ſum of money, it is ſpecially provided by the ſtatute 
of the 27 G. 2. c. 20. that the officer executing the ſame, 


ſhall, if required, ſhew his warrant to the perſon whoſe 
goods are diſtrained, and ſhall ſuffer a copy thereof to be 


taken. 
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9. If the conſtable come unto the party, and require No arreſt by 
him to go before the juſtice, this is no arreſt nor impri- words only. 


ſonment. Dalt. c. 170. 

For bare words will not make an arreſt without laying 
hold on the perſon or otherwiſe confining him. But if 
an officer comes into a room, and tells the party he arreſts 
him, and locks the door, this is an arreſt; for he is in 


cuſtody of the officer. 1 Salk. 79. 2 Haw. 129. Caſes 
in the time of lord Hardwicke. 301. 


10. It hath been holden, that if a conſtable, after he Retaking after 
h:th arreſted the party by force of a warrant, ſuffer him to *"** 


go at large, upon his promiſe to come again and find ſure- 
ties, he cannot afterwards arreſt him by force of the ſame 
warrant: However if the party return, and put himſelf 
again under the cuſtody of the conſtable, it ſeems that it 
may be probably argued, that the conſtable may lawfully 
detain him, and bring him before the juſtice, in purſu- 
ance of ſuch warrant; but in this the law doth not ſeem 
to be clearly ſettled. 2 Haw. 81. | 
But if the party arreſted do eſcape, the officer upon freſh 


ſuit may take him again and again, ſo often as he eſcap- 


eth, altho' he were out of view, or that he ſhall fly into 
another town or county, Dalt. c. 169. | 


PF, What is to be done after the arreſt, 


1, When a private perſon hath arreſted a felon, or one By a private 
ſuſpected of felony, he may detain him in cuſtody till he perſon, 


can reaſonably diſmiſs himſelf of him; but with as much 

| tpeed as conyeniently he can, he may do any of theſe three 
things : | | | | 

_ (1) He may carry him to the common gaol ; but that 

is now rarely done. 1 H. H. 589. 2 H. H. 77. 


(2) He may deliver him to the conſtable, who may | 


either carry him to gaol, or to a juſtice of the peace. 
1H. H. 589. 5 8 

(3) He may carry him immediately to a juſtice of the 
peace, 1 H. H. 589, | | | 


2- If 


By a watchman. 


By an officer by 


Returning the 


Arreſt. 


2. If the conſtable, or his watch, hath arreſted affray- 
ers, or perſons drinking in an alehouſe diſorderly at an 
unſeaſonable time of night, he may put the perſons in the 
ſtocks, or in a priſon if there be one in the vill, till the 
heat of their paſſion or intemperance is over, tho' he de- 
liver them afterwards; or till he can bring them before a 
Juſtice. 2 H. H. gs. 

3. If the arreſt is by virtue of a warrant, when the of- 
ficer hath made the arreſt, he is forthwith to bring the par- 
ty, according to the direction of the warrant: If it be to 
bring the party before the juſtice who granted the war- 
rant ſpecially, then the officer is bound to bring him be- 
fore the ſame juſtice; but if the warrant be to bring him 
before any juſtice of the county, then it is in the election 
of the officer, to bring him before what juſtice he thinks 
fit, and not in the election of the priſoner. 1 H. H. 582. 
2 H. H. 112. | 

But if the time be unſeaſonable, as in or near the night, 
whereby he cannot attend the juſtice, or if there be dan- 
ger of a preſent reſcue, or if the party be ſick, he may 
ſecure him in the ſtocks, or in an houſe, till the next 
day, or ſuch time as it may be reaſonable to bring him. 

2 H. H. 120. | 5h 
And when he hath brought him to the juſtice, yet he 
is in law ſtill in his cuſtody, till the juſtice diſcharge, or 
bail, or commit him. 2 H. H. 120. N 

4. But it is ſaid, the conſtable is not obliged to return 
the warrant itſelf, but may keep it for his own juſtifica- 
tion, in caſe he ſhould be queſtioned for what he had - 
done ; but only to return what he has done upon it. Lord 
Raym. 1196. Z | 

5. And this ſeems to be implied in the ſtatute of the 
24 G. 2. c. 44. which enacteth, that no action ſhall be 
brought againſt any conſtable or other officer, or perſon 
acting by his order, and in his aid, for any thing done in 
obedience to the warrant of a juſtice of the peace, until 
demand hath been made, or left at the uſual place of his 
abode, by the party, or by his attorney, in writing, ſigned 
by the party demanding the ſame, of the peruſal and copy 
of ſuch warrant, and the fame hath been refuſed or neg- 
| lected for fix days after ſuch demand: And if, after com- 
pliance therewith, any ſuch action ſhall be brought, with- 
out making the juſtice who ſigned the warrant defendant, 
on producing and proving ſuch warrant at the trial, the 
jury ſhall give their verdict for the defendant. ſ. 6. And 
it is certain the conſtable cannot grant a peruſal or copy 
of the warrant, unleſs he ha.h it in his cuſtody. 4 
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Arreſt. 


6. By an ancient ſtatute, 23 H. 6. c. 10. bs ſheriff Fee for arreit, 
ſhall take for any arreſt, but 20d, and the baili 
maketh the arreſt 4d, on pain of 401; half to the king, 


which 


and half to him that will ſue in ſeſſions (or the courts 


above) and treble damages to the party injured, 


Upon which ſtatute perhaps may be founded the cuſtom 


in many places, of giving 4d to the conſtable with the 
warrant, for his trouble in executing the ſame; which in- 
deed at that tine might be a reaſonable ſatisfaction ; for 


4d then was worth more than ten times the value of 4d 
now. Which decrcaſe in the value of money, in this and 
many other caſ-s depending upon antient ſtatutes, may 
ſcem to require ſome conſideration. 


| The rewards for arreſting or apprehending highwaymen 


and others, may be found under their reſpective titles. 


4 


— „ ͤůä(ẽãä— > n—_ 


Aſſault and Battery. 


J. Afault, what. 

II. Battery, what. | 

II. In what caſes they may be juſtified, 
VV. How puniſhed. 


J. Qault, what. 


SSAULT, afultus, from the French aſayler, is 
an attempt or offer, with force and violence, to do 
a corporal hurt to another; as by ſtriking at him with or 
without a weapon; or preſenting a gun at him, at ſuch 
a diſtance to which the gun will carry; or pointing a 
pitchfork at him, ſtanding within the reach of it; or by 
holding up one's fiſt at him; or by any other ſuch like 
act, done in an angry, threatning manner. 1 Haw. 133. 
And from hence it clearly follows, that one charged 
with an aſſault and battery, may be found guilty of the 
aſſault, and yet acquitted of the battery: But every bat- 
tery includes an aſſault; therefore on an indictment of aſ- 
ſault and battery, in which the aſſault is ill laid, if the 
defendant be fougd guilty of the battery, it is ſufficient, 
I Haw. 134. 


Notwith- 
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Allault and Battery. 
Notwithſtanding the many ancient opinions to the con- 


trary, it ſeems agreed. at this day, that no words whatſo- 
ever can amount to an ailault, 1 Haw. 134. 


II. Battery, what. 


Battery (from the Saxon batte, a club, or beatan, to 
beat, from whence cometh alſo the word battle) ſeemeth 
to be, when any injury whatſoever, be it never ſo ſmall, 
is actually done to the perſon of a man, in an angry, or 


revengeful, or rude, or inſolent manner, as by ſpitting in 


his face, or any way touching him in anger, or violently 


juſtling him out of the way, and the like. 1 Haw. 134. 
IL. In what caſes they may be juſtifed. 


A man may juſtify an aſſault, in defence of his perſon, 
or of his wife, or maſter, or parent, or child within age; 
and even a toounding may be juſtified in defence of his per- 
ſon, but nat of his poſſeſſions. 3 Salk. 46. 


Alſo if an officer having a lawſul Warrant lay hands on 


another to arreſt him, or if a parent in a reaſonable man- 
ner Chaſtiſe a child, a maiter his apprentice, a ſchool- 
maſter his ſcholar ; in all theſe caſes, and ſuch like, it is 
juflifiable. -1 Haw, 130. 

Likewiſe a perſon may juſtify an aſſault and battery 
of another, who doth menace or aſſault him, and attempt 


to beat him from his lawful watercourſe or highway. | 


Pult. 42. 


Likewiſe, if a perſon comes into my houſe, and will 
not go out, I may juſtify laying hold of him, and turning 
him out. 3 Black 120. 

And where a man in his own defence beats another who 
firſt aſſaults him, he may take advantage thereof, both 


upon an indiftment, and upon an action; but with this 


difference, that on an indictment he may give it in evidence 
upon the plea of not guilty, but on an action he muff 


plead it fpecially, 1 Haw. 134. 


IV. How puniſhed, 


There is no doubt but that the wrong-doer is ſubject 
both to an action at the ſuit of the party, wherein he ſhall 


render damages ; and alſo to an indictment at the ſuit af 


the king, wherein he ſhall be fined according to the hei- 


But 


nouſneſs of the offence, 1 Haw. 124, 


——  _ —» — 
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But on an action of aſſault and battery, where the jury 
ſhall give leſs than 40s damages, the plaintiff ſhall have 
no more colts than damages, unleſs the judge ſhall cer- 
tify on the back of the record, that an actual battery 
(and nat an aſſault only) was proved upon the trial. 43 El. 
c. 6. 22 &.23 C. 2. c. 9. f. 136. . 

By 6 G. c. 23. /. 11. Aſſaulting in the ſtreet or high- 
way, with intent to ſpoil people's cloaths, and ſo ſpoiling 
them, is felony and tranſportation. | | 

By 7 G. 2. c. 21. Aſſaulting with intent to rob, is alſo 
made felony and tranſportation, _ | 

And by g Ann. c. 16. Aſſaulting a privy counſellor in 


the execution of his office, is felony without benefit of 


clergy. | | | 
A private aſſault is not inquirable in the leet, not being 


a common nuſance, as all affrays are. I Haw. 135. 


Warrant for an aſſault. 


Weſtmorland. 1 To the conſtable of — 


W HERE AS complaint hath been made befare me 


J. P. eſquire, one of his majeſty's juſtices of the peace 


in and for the ſaid county, upon the oath of A. I. of 


in 


the ſaid county, taylor, that A. O. of — afereſaid, butcher, © 
day of violently aſſault and beat him the 


did on the 
ſaid A. I. at aforeſaid in the county aforeſaid : 
Theſe are therefore in his ſaid majeſly's name, to command you 
forthwith to apprehend the ſaid A. O. and to bring him before 


me to anſwer unto the ſaid complaint, and to be further dealt 


withal according to law. Given under my hand and ſeal the 
AE SIE Ih; day of, &Cc. ED 2 


Indictment for an aſſault. 


9 H E jurors for our lord the king upon their oath preſent, 
that A. O. of — in the ſaid county, butcher, on 
the — day of: in the 
at 
upon A. I. taylor, then and there being in the peace of God and 
of our ſaid lord the king, with force and arms, an aſſault did 
mate, and him the ſaid A. I. then and there did beat, wound, 
and evil intreat, and then and there to him other enormous 


—year of the reign of 


things did, to the great damage and hurt of him the ſaid A, I. 


Fe) 


aforeſaid, in the county aforeſaid, in and 
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10 Aſault and Battery 


to the evil example of all others offending in the like kind; 


and againſt the peace of our ſaid lord the king, his crawn and 


dignity, 


Aſſizes. 


Aſſize, what. I. \ SSIZ E (aſſes) anciently ſigtiified Ts general, a 


court where the judges or aſſeſſors heard and de- 


termined cauſes ; and more particularly upon writs of af- 
ſize brought before them, by ſuch as were wrongfully put 


out of their poſſeſſion. Which writs heretofore were very 


frequent; but now men's poſſeſſions are more eaſily reco- 


vered by ejectments, and the like. Yet till the judges 
in their circuits have a commiſſion of affize, directed to 
themſelves and the clerk of aſhze, to take aſſizes, and to 
do right upon ſuch writs. „ 

2. To which commiſſion of afjize, four other commiſ- 
ſions are now ſuperadded ; to wit, 


Thecircuit com- 
nuſlions. 


(1) A commiſſion of general gaol delivery, directed to 


the judges and the clerk of aſſize aſſociate; which gives 
them power to try every priſoner in the gaol, committed 
for any offence whatſoever, but none but priſoners in the 


gaol. 5 


judges, and many other gentlemen of the county; by 
which they are impowered to hear and determine treaſons, 
felonies, and other miſdemeanors, by whomſoever com- 
mitted, whether the perſons to be tried be in gaol or not 
in gaol. | | 


(3) A commiſſion or writ of nifi pris, directed to the 


judges and clerk of aſſize, by which civil cauſes brought 
to iſſue in the courts above, are tried in the vacation by 
a jury of twelve men of the county where the cauſe of 


action ariſes; and on return of the verdict of the jury to 


the court above, the judges there give judgment. 


(4) A commiſſion of the peace in every county of their 


circuit. h 
Sheriff's Juſtices, 3. By the precept for the general gaol delivery above- 
and others to at- mentioned, the ſheriff is commanded to attend there in 
tens there. perſon, with his under-ſheriff; and to give notice to all 

juſtices of the peace, mayors, coroners, eſcheaters, ftew- 


ards, and alſo to all chief conſtables and bailiffs of hun- 


dreds and liberties, that they be then and there in their 
own perſons with their rolls, records, indictments, and 
f 3 : | other 


(2) A commiſſion of oyer and ter miner, directed to the 


wy wh 
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other remembrances, to do thoſe things which to their 


offices in that behalf appertain to be done. 
By virtue whereof, all juſtices of the peace, mayors, 
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and others abovementioned, of that county where the 


judges have their aſſizes, are bound to be preſent; and if 
they make default, without lawful impediment, the judges 
may ſet a fine upon them for their neglect. Crown Circ. 
Comp. 4. 

4. Alſo, by ancient cuſtom (that is, by the common 
law of the land) before the coming of the judges, the 
high conſtables iſſue their warrants to the petty conſtables, 
to make preſentments of all crimes and offences cogniza- 
ble at the aſſizes; to the intent (as it ſeemeth) that the 


'Cenftables pre 
ſentment, 


judges thereby may have a general information and know- 


ledge, how the peace hath been kept: which preſentments 
being delivered to the high conſtables, are by them deli- 
vered into court, and make up part of the rolls, and other 
remembrances abovementioned. 

Which ſaid warrants of the high conſtables perhaps 
may be beſt drawn upon the words of the commiſſion of 
oyer and terminer, which is the largeſt of all the hve com- 


miſkons abovementioned : And then the form thereof may 


be thus ; ; | 


Weſtmorland, To the conſtable o in the faid 
Eaſt Ward, county, 


T\HESE are to require ycu the ſaid conſtable, in his ma- 
Jeſly's name, to make out a preſentment in writing of all 
treaſans, miſpriſians of treaſons, inſurrections, rebellions; coun- 
terfeitings, clippings, waſhings, falſe cainings, and other falſi- 
ties of the money of Great Britain, and of other kingdoms and 
dominions whatſoever ; and of all the murders, felonies, man- 
flaughters, killings, burglaries, rapes of women, unlawful 
meetings and conventicles, unlawful uttering of words, aſſem- 


blies, miſpriſians, confederacies, falſe allegations, treſpaſſes, 


riots, routs, retentians, eſcapes, contempts, falſities, negli- 

gences, concealments, maintenance, oppreſſions, champerty, de- 
ceits, and all other evil doings, offences and injuries whatſo- 
ever; and alſo the acceſſuries of them; by whamſaever, and 
in what manner ſoever, done, committed or perpetrated, within 
your conflablewick. Which ſaid preſentment ſo made in writing 
as aforeſaid, and figned by you, you are to deliver to me at — 
in the ſaid county, on — the — day of 
the hour o in the forenoon of the ſame day, that I may 


— a 


have the ſaid preſentment. ready to be delivered to his ſaid ma- 


Jeſcy's juſtices of cyer and terminer and general gaol delivery ” 
1 | the 
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the next aſſixes to be holden | for the ſuid county. Herein fail 


you not, as you will anſiber the contrary at your peril. Given 


under my hand, the day of in the year of 
our Lord 1 | Om, | 
John Bowneſs, High Conſtable. 
In what caſes 5. Whereas the courts of aſſiſe, niſi prius, oyer and 


the judges may terminer, and gaol delivery, for ſeveral counties at large, 
aci, tho' out of i = 


the proper coun- are often held in or near cities or towns that are counties 
ty. of themſelves, and at the ſame time with the like courts 
for the ſaid cities or towns; and inconveniences frequently 
ariſe in tranſacting the buſineſs of the ſeveral courts, for 
that the lodgings of the judges are ſituate either only in 
the county at large, or only in the county of ſuch city 
or town; it is therefore enacted, that whenever the ſaid 
courts for any county at large ſhall be held in or near any 
city or town which is alſo a county of it ſelf, with the like 
or any of the like courts for the ſaid city or town, the 
lodgings of the judges ſhall be conſtrued and taken to be 
fituate both within the county at large, and alſo within the 
county of ſuch city or town, for tranſacting the buſineſs 
of the aſſiſes for ſuch county at large, and for the county 
of ſuch city or town, during the time that ſuch judge or 
judges ſhall continue therein for the execution of their 
— ſeveral commiſſions. 19 G. 3. c. 74. /. 70. 
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Attachment. 


HIS word, as a law term, we have immediately 

from the French attacher, to tye, or make faſt, 

Ihe Italian word is attacare; the Spaniſh attacar ; and 
the Saxon tæcan, to take. : 


It fignifieth the taking of a man's body by command- 


ment of a writ or precept; and is properly grantable in 


caſes of contempts, againſt which for the moſt part all 
courts of record generally, but, more eſpecially thoſe of 
Weftmin/ter-ball, and above all the court of king's bench, 
may proceed in a ſummary manner, according to their 
diſcretion. 2 Haw. 141. | Re 
But in the caſe of K. and Bartlett, H. 8 G. 2. it is ſaid 
that generally the ſeſſions have not a power to award an 
attachment ; but the court ſaid, they would not determine 
how it would have been, if they had committed the per- 


ſon 
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fon for contempt; but the ordinary and proper method is, 
by indictment. Seſſ. Ca. V. 2. 176. | 


nt. En 


Attainder 


HE difference between a man attainted and convict- 

ed is, that a man is faid to be convicted before he 
hath judgment, as if a man be convicted by verdict or con- 
feſſion, and when he hath his judgment upon the verdict 
or confeſſion, then he is faid to be attainted. 1 72/7. 390. 
That is to ſay, his blood is become (attinctus) tainted, 
ſtained, or corrupted: inſomuch that by the commou law, 
in caſes of treaſon or felony, his children or other kindred 
cannot inherit his eſtate, nor his wife claim her dower ; . 
and the ſame cannot be reſtored or ſaved, but by act of 
parliament ; and therefore in divers inſtances, there is a 
ſpecial proviſion by act of parliament, that ſuch or ſuch 
an attainder ſhall not work corruption of blood, loſs of 
dower, nor diſheriſon of heirs. 


Attaint. 


TTAINTT is a writ that lieth, where a falſe ver- 
dict in a court of record, upon an iſſue joined by 


the parties, is given. 1 nfl. 294. Which is treated of 


under title Jutoꝛs. 


5 *** — _ , . * 


Attoꝛney. 
1. \ N attorney is one who is appointed to do any thing, Who, 
2 


in the turn, ſtead, or place of another. 1 /. 51. 
Neo attorney or ſolicitor ſhall be capable to continue Jyoſſice of the 


or be a juſtice of the peace, during ſuch time as he ſnall Pe te at 


. » 4 atiorne,., 
continue in the buſineſs and pratcice of an attorney or 


ſolicitor. 5 G. c. 18. /. 2. f | | 
: * under ſheriff, ſheriff's clerk, receiver, nor ſhe- Uccer ſheriff, 
riff's bailiff, ſhall be attorney in the king's courts, du- 
Ting the time that he is in office with any ſuch ſheriff, 
11 6: bo | | | 
4. No fteward, bailiff, nor miniſter of lords of fran- Steward of a 
chiſes, which have return gf writs, ſhall be attorney in franchiſe, 
Vox. I. EN . | any 
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any plea within the franchiſe or bailiwick, whereof he 
{ha!l be officer. 4 H. 4. c. 19. | 

Recuſant, 5. No recuſant convict ſhall practite as an attorney or 
ſolicitor ; on pain of 1901, half to th. Ks. g, and half to 
him that fue. 3 J+ c. 5. {8 


Perſon convicted 6. If any perſon, who hath been convicted of forgery, 


of darrat'Y, or perjury, or ſubornation of perjury, or common barratry 

other crime. a , 

| ſhall practiſe as an attorney or FE] ; he ſhall be tranſ- 
ported for ſeven years. 12 C. c. 29. / 4. 

To be bound for 7. No perſon fhall act as attorney or ſolicitor, ontels 


. he {hall have been bound for five years. 2 G. 2, c. 23. 
E . 
ARlavit obe 8. And every perſon bound to ſerve as elerk to any 


mane; Gereoty attorney or ſolicitor, ſhall within three months cauſe an 
affidavit to be made of the actual execution of the con- 
tract; in which affidavit ſhall be ſpecified, the name of 
the attorney and ſolicitor and of the perſon f bound, their 
places of abode, and the day of the date of fuch con- 
tract: ſuch affidavit to be filed within the ſaid time, in 
the court where the attorney or ſolicitor is inrolled. 22 
. 5 2. 5 
But there is generally an indemnifying i ſome 
act every two or three years, for relief of perſons who 
have omitted to cauſe ſuch afñdavits to be made and filed, 
provided they cauſe the ſame to be done within a time 
therein limited. 
And no perſon ſo bound ſhall be admitted or inrollee 
an attorney or ſolicitor, before fuch afßdavit fo filed ſhall 
be produced and openly read in court, 22 C. 2. c. 46. 


+ 
Anal ſervice 9. And ſuch clerk ſhall, Ailing the whole time of ſer- 
for the uhole vice ſpecified in the contract, continue and be actually 
. employed by ſuch attorney or (oliciror er his agent, in the 
proper buſineſs of an attorney or ſolicitor. 22 C. 2. c. 40. 
the | 
F Provided, that if the maſter ſhall die or difcontinue 
his practice, or if the contract hal} by conſent be can- 
celled, or ſuch clerk be diſcharged by order of court; 
the A may be bound, during the reſidue of the term 
to another maſter: ſo as e be made and filed as 
aforeſaid, of the execution of ſuch ſecond or other con- 
tract. 7.8. 
And ſuch clerk, before he ſhall be admitted attorney 
or ſolicitor, fhall coals an affidavit of himſelf, or of the 
attorney or ſolicitor to whom he was bound, to be made 
and filed as aforeſaid, that he hath actu: ally and really 
tered and been employed by ſuch prackiſing attorney or 
| ſolicitor 


ava S2 


_ 1 


Attorney. 


ſolicitor or his agent, during the ſaid whole term of de 


years. /. 10 


22 


10. One of the judges in the courts of law, and the Swearing ana 


maſter of the rolls, or two maſters in chancery, and a 
judge of the other courts of equity reſpectively ; ſhall 


examine any perſon touching his fitneſs and capacity to 


be an attorney or ſolicitor : and if approved of, he ſhall 


be ſworn in open court, and admitted and inrolled, with- 


out fee, except 1s for adminiſtering the oath, Which 


admiſſion (on a treble 40s ſtamp) ſhall be ſigned, and 


delivered to him. 2 G. 2. c. 23. /. 4, 5, 6. 

And the attorney's oath ſhall be 12 5 «I A. B. do 
<« ſwear, that I will truly and honeſtly demean myſelf 
in the practice of an attorney, according to the beſt 
of my nn and ability; ſo help me God. ” 

„12. 

" The ſolicitor's oath; „ A. B. do ſwear, ths. I will 
„truly and honeſtly demean myſelf in the practice of a 
&« ſolicitor, according to the beſt of my knowledge and 
ability; ſo help me God.” J 14 

11, If any perſon ſhall act as attorney or ſolicitor, for 
or in expectation of any gain or reward, without being 


admitted and inrolled as aforeſaid ; he hall forfeit 501, 


and be incapable to act for the future: The ſaid penalty 
to be recovered in any of the courts of record at Meſi- 
min}ler, or in the counties palatine reſpectively, or great 
ſeſſions in Wales, or at the ailizes or ſeſſions, by any per- 
ſon who ſhall fue for the ſame within 12 months, toge- 
ther with treble coſts; and no proceedings thereupon ſhall 
be removed before judgment, or ſtayed by any certiorari 
or other writ. 2 C. 2. c. 23. /. 24, 25. 

And by the 7 & 8 IF. c. 24. Any attorney or ſolicitor, 
acting as ſuch, before he hath taken the oaths and ſub- 
ſcribed the declaration, as other perſons qualified for of- 
fices, ſhall incur a premunire. 

12. No attorney or ſolicitor ſhall have more than two 
clerks at any one time. 2 G. 2. c. 23. /. 15. 
Except the prothonotaries in the common pleas, and 


the ſecondary in the king's bench, and the ſeveral pro- 


thonotaries in the counties palatine, and great ſeſſions in 
Wales; each of whom may have three, who ſhall be 
bound and ſerve for ſuch time as aforeſaid, and examined, 
admitted, and inrolled, as other perſons who have ſerved 
to a ſworn attorney, |. 16. 


13. A ſworn attorney may, on examination as aforeſaid, 


de admitted, ſworn, and inrolled a ſolicitor, in any of 
the courts of equity, without fee or ſtamp. 2 G. 2. c. 23. 


J. 20, 


12 | 14. In 


admiſſion. 
x 


Penalty of 2Qting 


before intolled, 


Tc have no more 
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Solicitor may be 14. In like manner, a ſworn ſolicitor may be admitted, 
admitted an at- ſworn, and inrolled an attorney, in the king's bench or 
Forney, common pleas. 23 G. 2. c. 26. / 15. 
May be admitted 15. So alfo, a ſworn ſolicitor in any of the courts of 
in other courts. equity may, on examination as aforeſaid, be admitted, 
| fworn, and inrolled, in any other court of equity, with- | 
out fee or ſtamp. 2 6.2. c. 23. . 21. | | 
My act in the 16. And any attorney or ſolicitor in any of the courts 
name of a reſpectively, may, with the conſent in writing of an at- 
echer attorney. torney in any other court, in the name of ſuch attorney, 
fue out any proceſs, and carry on any ſuit, in ſuch court; 
notwithſtanding he is not ſworn and admitted to be an at- 
torney of ſuch court. 2 G. 2. c. 23. /. 10. 
May ad in infe- 17. And any perſon, who hath been admitted an at- 
— ol re torney in any of his majeſty's courts of record at Weſt- 
1 minſter, ſhall be capable of being admitted to practiſe as 
an attorney in any inferior court of record; provided he 
be in all other reſpects qualified according to the * 
of ſuch inferior court. 6 G. 2. c. 27. 
1 18. No perſon ſhall act as attorney, ſolicitor, or agent, 
lified not to act at any general or quarter ſeſſions of the peace, without 
pddbeing duly inrolled; on pain of 50 l, to him who ſhall 
ſue in 12 monchs, with treble coſts: and if any attorney 
or ſolicitor ſhall permit him to make uſe of his name in 
fuch _— he ſhall forfeit 501 in like manner. 22 G. 2. 
c. 46. / 12 | 
And no clerk of the peace or his deputy, or any undet- | 
ſheriff or his deputy, ſhall act as ſolfcitor, attorney, or 
agent, at any general or quarter ſeſſions of the peace of 
the county or place where he ſhall execute his ſaid office 
reſpectively, on pain of 50 | in like manner. /. 14. | 
Nor in the coun- 19. A perſon acting as attorney or ſolicitor in the count 
ty court, court, without having been legally admitted ; ſhall forfeit 
20 | with coſts, to him who ſhall ſue in 12 months in 
any of his majeſty's courts of record. 12G. 2. c. 13. / 7. 


Privilege 20. An attorney, in reſpect of his bore at the 
8 court, cannot be preſſed for a foldier. Comyns' Dig. At- 
tor ney. | 


Nor ſhall be made conſtable, though there be a cuſtom 
that every inhabitant ſhall be choſen in his turn. id. 

And, in general, it is ſaid, that he ſhall not be elected 
into any other office, againſt his will; as, to the office of 
overſeer of the poor, or churchwarden, or any office 
within a borough. id. | 

So he ſhall not be choſen collector of the lord's rent 


within a manor, where it is copybold ; though it be part 
of his tenure, 7d, | l 
0 


Attoꝛney. 1 


5 So he ſhall not be amerced for not doing his ſuit at the 
I ord's court, when his attendance at Weltminſter is re- 
| quired, id. | 
F: In the caſe of the corporation of Norwich v. Berry, 
' T. 7 G. 3. it was determined, that an attorney ought to 
2 have his privilege allowed from executing the office of 
Sheriff, It was obſerved, that the conteſt was not between 
; the city of Norwich and the attorney, but between 


the city of Norwich and the court of common pleas ; that 
the privilege of the court was the matter in queſtion, 
5 which has exiſted as long as the court; and the crown 
| could not, by a charter granted to a corporation, take it 


away. Burr. Mansf. 2109; f 
If an attorney be denied his privilege, he may have a 
; wiit 5 privilege for his diſcharge. 2 Haw. 63. 


; | . If any attorney be notoriouſly found in any default, 

= of 5 8 or otherwiſe; he ſhall forſwear the court, and 

never after be received to make any ſuit in any court of 
the king. 4 47. 4. c. 18. 

And therefore, where an attorney [INE out a capias, 
without an original; he was ſtruck out of the roll, and 
| ſworn, that he be not an attorney in any of the king 8 
ö courts. Comyns Dig. Attorney. 
| | So an attorney, who gave names to the ſheriff to be re- 
| turned upon a jury, was caft over the bar. id. 

So if he takes money, of his client, and afterwards 
wholly refuſes to intermeddle with his buſineſs ; he ſhall 
be ſtruck out of the roll. id. 

If he refuſe a re-delivery of writings intruſted to his pe- 
ruſal, though ſome of them concern himſelf principally ; 
the court, upon motion, will compel him to re-deliver 
; | them, on payment of all due to him in the cauſe for which 
they were delivered ; for if the writings were delivered for 
| a ſpecial purpole, he ſhall not detain them for another 
demand. id. 

ö And the court will award an attachment againſt him, 
for bad and fraudulent practice; and he ſhall pay coſts 
| thereupon, or ſhall be committed: But an attachment 
uuill not be granted before a day allowed to ſhew cauſe. id. 
| 22, No Attorney or ſolicitor, being a priſoner, ſhall, ging when 
i in his on name, or in the name of any other attorney, under confines 
during his confinement, ſue out any writ or proceſs, or ment. c 
commence any action; on pain that ſuch proceedings 
ſhall be void, and he ſhall be incapacitated to act as attor- 
ney or folicitor for the future; and any attorney or ſoli- 
ditor permitting or impowering him to do fo in his name, 
wall be in like manner incapacitated. 12 C. 2. c. 13, 


| . 5 
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Previded, that ſuch perſon ſo confined may carry on or 
tranſact any ſuit commenced before his confinement. 


J. 10. 
23. Every writ or proceſs for arreſting the body, and 


every writ of execution, or ſome label annexed to ſuch 
writ or proceſs, and every warrant to be made out there- 
upon, ſhall be ſubſcribed or indorſed with the name of 


the attorney, cletk in court, or ſolicitor ; and where ſuch 


perſon ſhall not be immediately employed by the plaintiff, 
then allo with the name of the attorney or ſolicitor im- 


medi agely employed: And every copy of any writ to be 


ſerved on the defendant ſhall be ſubſcribed or indorſed, 
with the name of the attorney or ſolicitor immediately 


employed. 2 E. 2. c. 23. / 22. 


Ag ipę for arer- 
{0a unqual. fed. 


But the not ſubſcribing or indorſing the name of the 
attorney, clerk in court, or ſolicitor, on the warrant made 
out on the proceſs, ſhall not vitiate the ſame; provided 


the writ be ſubicribed or indorſed: but the Borie making 


out fuch warrant, and not ſubſcribing or indorſing the 
name of the attorney, clerk in court, or ſolicitor, who 
ſued out the ſame, ſhall forfeit.g51; to be aſſeſſed upon 
him as a fine, by the court out If Wie the proceſs iſ- 
ſued, half to the king, and half to the party aggrieved 
by bon. 12 G. „ : 

24. If any ſworn attorney or (liciter ſhall knowingly 
act as agent for any perſon not qualified; he ſhall, on 
proof: hercof to the court in a ſummary way, be ſtruck off 


the roll and incapacitated; and ſuch unqualified perſon 


Suffering a per- 


ſon unqualified 
to act in his 
name. 


Suffering wilful 


f delay. 


To deliver a bill 


ſigned, 


EC: 


Penalty for a 
wiong charge. 


ſhell be committed to the priſon of the court, for any 
time not exceeding one year. 22 C. 2. c. 46. , 11. 

25. If any ſworn attorney ſhall knowingly ſuffer any 
perion, not being a ſworn attorney or ſolicitor, to act in 


his name; he ſhall be incapable to act as an attorney. 
2 G. 2. c. 23. 17. 


26, If any attorney or ſolicitor mall willingly delay his 


client's ſuit, to work his own gain; the party . 


{hall have his action for the ſame, and recover coſts and 


treble damages; and the ſaid attorney and folicitor ſhall 


be diſcharged 15 being an attorney or ſolicitor ay 


more. IT. 6- 
27. All eee and ſolicitors ſhall give a true bill 


; . unto their clients ſubſcribed with their own hands and 
names, before they IT charge their clients with their 
fees or charges. 3 F. c. 


28. And if any ASE or ſolicitor ſhall demand by his 


bill any other ſum of money, or allowance upon his ac- 
count of any money, which he hath not laid out ; the 


party 


| Attoꝛnep. 
party grieved ſhall have his action for the ſame, and re- 


cover coſts and treble damages; and ſuch er. or ſo- 
licitor ſhall be diſcharged and incapacitated. 3 J. c. 7. 


29. No attorney or ſolicitor ſhall ſue for recovery of Client to have a 
his fees, until after one month from the time of deliver- month to pay in, 


ing the bill ſigned, 2 C. 2. c 23. . 23. 
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730. And the client, on ſubmiſſion to pay the whole! Taxation, 


ſum that on taxation ſhall appear due, may have the bill 
taxed by the proper officer. And if the attorney or ſoli- 
citor, or the party charged, having due notice, ſhall not 
attend the taxation ; the officer may proceed to tax the 
bill ex parte : (And no ſuit thall be commenced for the 
faid fees during the taxation.) And on taxation and ſet- 
tlement of the bill, the party ſhall forthwith pay to the 
W_ attorney or ſolicitor, or to any perfon by him autho- 

zed who ſhall be preſent at the taxation, or otherwiſe 
as the court ſhall direct, the whole ſum that ſhall be 
found due; and in default thereof, the party ſhall be lia- 
ble to an attachment, or to ſuch proceedings at the elec- 


tion of the attorney or ſolicitor as the party ſhall be other- 


wiſe liable to by law. And if-it appear on the taxation, 
that the attorney or ſolicitar hath been overpaid; he ſhall 
forthwith refund, on pain of attachment, or ſuch other, 
| proceedings 23 aforeſaid; If the bill taxed be leſs by a 
ſixth part than the bill delivered; the attorney or ſolicitor 
ſnall pay the eoſts of taxation: But if it thall not be leſs, 


the court ſhall charge the attorney or client according to 


their diſcretion. © 2 G. 2. c. 23. . 23. 


Provided, that the ſaid act ſhall not extend to any bill! 


of fees due iin any attorney or ſolicitor, to any other 
attorney or ſoJicitor or clerk in court ; but they may uſe 


ſuch remedies for the recovery thereof, as they might 


have done em the making of the faid act. 12 C. 2. 
& FÞ 6 6 $9200 


31. In ſome e. fob the attorney himſelf ſhall be liable to Ia what caſe he 
pay coſts. - As in the caſe of the King and Fielding, M. 32 attorney hiniclf 


G. 2. On ſhewing cauſe why an information ſhould not 
be granted againſt Mr. Fielding, for a miſdemeanour in his 
offi ce of a juſtice of the peace ; the complaint appeared to 
be frivolous and vexatious : fo that the juſtice ought to 
have the coſts he had been put to in defending himſelf 
againſt it, Theonly queſtion was, who ſhould pay them, 


— The complaint was made on a joint affidavit made by 


the proſecutor (one Taylor), and his attorney (Mr. Cal- 
laghan.) Which attorney (as was proved on oath) had 
alſo declared, that if it thould coft him 1001 he would 
* Fielding by the heels.—It was ſtrongly urged on the 

14 behalf 
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behalf of Mr. Callaghan, that it would be a very great diſ- 
couragement to attornies, in the courſe of their practice, 
if they were to be made perſonally liable to coſts, in caſe 
their clients motions ſhould not ſucceed ; which motions 
they had engaged in, at the application of their clients, 


and upon facis repreſented to them by their clients, as 


being true and candidly ſtated ; and which they them- 
ſelves could not know or ſuſpect to be otherwiſe : and that 


it would be fti]l more hard upon them, to do this without 


hearing what they could urge in their own defence. But 
the court were clear and unanimous, that in this caſe, 
they might and ought to do it; becauſe Mr. Callaghan not 


only appeared as proſecutor, by joining in the original af- 


fidavit of complaint; but had alſo expreſly declared, that 
if it ſhould coſt him 100 he would lay Fielding by the 
heels. Therefore they diſcharged the rule, with cofts, 
to be paid by Mr. Taylor and Mr. Callaghan, Burrow, 
Mansfield. 654. | "RON 


Auttion. 


B* the 17 G. 3. c. 50. ſeveral duties were impoſed 


repealed by the 19 G. 3. c. 56. ſo far as it concerns the li- 


cenſing of auctioneers, and collecting and managing the 


duties: which acts, taken together, ſeem ta enact as fol- 
loweth, | 75 | 

1. No perſon exerciſing the trade or buſineſs of an 
auctioneer or ſeller by commiſſion, at any ſale of any 


eſtate, goods, or effects whatſoever, by outcry, knock- 


ing down of hammer, by candle, lot, parcel, or any 
other mode of fale at auction, or whereby the higheſt 
bidder is deemed to be the purchaſer, or who mall act 
in ſuch capacity, ſhall preſume to deal in, vend, or ſell, 


any eſtate, goods, or effects whatſoever, by public ſale 


or otherwiſe, by way of auction as aforeſaid, without 
taking out a licence; which, if it is within the bills of 
mortality, ſhall be granted by the commiſſioners of aſſiſe, 
or ſuch perſon as they ſhall appoint; and elſewhere, by 
the collectors and ſuperviſors, within their ſeveral col- 
lections and diſtricts, under their hands and ſeals. 19 
G. 3. 6-50. .. 3. | | | 


In which licence ſhall be ſet forth the true name and 


place of abode of the perſon taking out the ſame, id. Act 


on eſtates and goods ſold by auction; which act is 


Auction. 121 


2 And for the ſaid licence, if it is within the limits of the 
8 chief office of exciſe in London, whether the ſame be 
ſe granted for ſelling by way of auction within the ſaid L- 
8 mits or in any other part of England or Wales, ſhall 
1 be paid, immediately on the taking out thereof, the ſum 
s ol 208; and elſewhere, 58: over and beſides any other 
- duties or payments for trading in or vending any gold or 
it ſilver plate, or otherwiſe. id. 4 

* The ſaid ſum, within the bills, to be paid at the 
t chief oſſice of exciſe in London; elſewhere, to the col- 
4 lector of exciſe who granted the licence. id. | 

i And if any perſon ſhall a& without ſuch licence, he 
- ſhall forfeit 1001, if it is within the bills; and elſe- 
t where, gol. .. 4. EE 8 
5 And the ſaid licence ſnall be renewed annually, ten days 
5 at leaſt before the expiration of the former. id. 

8 And at the ſame time that the auctioneer takes out 


his licence, he ſhall give bond to the king, with two 
ſurcties, in the ſum of 2001, if it is within the bills; 
and elſewhere, in 50 1; that he will account and make 
payment, as is herein after directed. /. 7. : 
2. Upon every ſale by way of auction, ſhall be paid Du'y on things 
2d for every 20s of the purchaſe money, of any intereſt, fold by-auQipns 
N in poſſeſſion or reverſion, in any freehold, copyhold, or 
leaſehold lands, tenements, houſes, or hereditaments ; © 
and of any annuities or ſums of money charged thereon ; 
and of any plate or jewels ; and of any utenſils in huſ- 
bandry, and farming ſtock ; ſhips and veſſels; and of 
any reverſionary intereſt in the public funds: And 64 
for every 20s out of the purchaſe money of all furniture, 
fixtures, pictures, books, horſes, and carriages, and all 
other goods and chattels whatſoever, And ſo in pro- 
portion for any greater or leſſer ſum. 17 G. 3. c. 50. 
J. 4. 10 , £3 45 5 5 | 
3. Provided, that if the real owner ſhall become Exceptions. 
the purchaſer by his own bidding, or the bidding of any 
other on his behalf, without fraud or colluſion, the com- 
miſſioners or other officers ſhall make to the owner an al- 
lowance of the ſaid duties: provided notice be given to 
the auctioneer before ſuch bidding both by the owner 
and perſon intended to be the bidder, of ſuch perſon 
being appointed by the owner; and provided ſuch no- 
tice be verified by the oath of the auctioneer, as alſo the 
fairneſs of the tranſaction to the beſt of his knowledge 
and belief. And if any diſpute ſhall ariſe concerning 
the fairneſs of the tranſaction, the proof thereof ſhall 
lis on the auctioneer; and on failure therein, or in 
1 5 caſe 


L2 2 
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Auction. 
cafe of any unfair practice, no ſuch allowance ſhall be 
made. /. 10. 

Provided alſo, that nothing herein ſhall extend (1) to 
any ſale by auction of eftates or chattels made by order of 
the court of chancery or exchequer, or courts of great 
ſeſſions in Wales; or (2) to any ſale made by the Eaſt 
India or Hudions-bay companies; or (3) by order of the 
commiſſioners of cuſtoms or exciſe; or (4) of the board 
of ordnance; or (5) commiſſioners of the navy or victu- 
alling offices; or (5) any ſuch tales made by the ſheriff, 
for the benefit of creditors, in execution of judgments; 7 
or (7) of goods dittrained for rent; or (8) for non-pay- 
ment of tithes; or (9) of effects of bankrupts fold by 
aſſignees: — Nor (10) to gods imported by way of mer- 
chandize from any Britiſh colony in America, the fame 
being of the growth, produce, or manufacture of ſuch 


colony, on the firſt ſale thereof on account of the origi- 


D 


nal importer to whom they were conſigned, and by whom. 


they were entered at the cuſtom houſe, ſo as ſuch ſale be 
made within twelve months after importation ; nor (11) 
to any ſhips or their cargoes condemned as prize, and 
fold for the benefit of the captors ; nor (12) to any ſhips 
or goods wrecked or {tranded, fold for the benefit of the 
inſurers or pr prietors; nor (13) to the ſale of any goods 
damaged by fire and ſold for the benefit of the inſurers 
nor (14) to any auction to be held on the account of the 
lord or lady of a manor for the granting any capyhold or 
euſtomary meſſuages, lands, or tenements, for the term 


of a life or lives, or any number of years; nor (15) ta 


any auction to be held for the letting or demiſing any 
meſſuages, lands, or tenements, for the term of a life 
ar lives, or any number of years, to be created by the 
perſon on whoſe account ſuch auction ſhall be held; mor 


646) to the ſale of any wood, coppice, produce of mines. 


Or QUAITIES, or materials for working the ſame,—or to the 
ſale of any cattle, and live or dead ſock, or unmanufac- 
tured produce of land, — fo as ſuch ſale of woods, cop- 
piccs, produce of mines or quarries, cattle, corn, ſtock, 
or produce of land, be made whilſt they continue on the 
lands producing the fame, and by the owner of ſuch 
lands, or proprietor of or adventurer in ſuch mines or 
quarries, or by their ſteward or agent. 17 G. 3. c. 50. 
J 11, 12,13. 19G. 3. c. 56. / 13, 14,15. 

4. The auctioneer, if it is within the limits of the 
chief office of exciſe in London, ſhall give two days 
notice at the ſaid office, elſewhere, three days notice, to 
we collector or at the next exciſe deen in writing, ſigned 


by 


by bi 


beg gin 
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by him, ſpecifying the particular day when ſuch ſale ſhall 
0 begin; and ſhall, at the ſame time, or within 24 hours 
alter, d-hver a written or printed catalogue, atteſted and 


* {.:n:4 by ſuch auCtioneer or his known clerk; in which 
f catalogue {hall be particularly enumerated every article, 
t lot, parcel, and ching intended to be ſold at ſuch auction. 
t And if he ſhall preſume to make ſale without delivering 
: ſuch notice and catalogue, or fel any eſtate, or goods not 


enumerated therein, he ſhall forteit.201.. 19 C. 3. c. 56, 


5 


) 5. The ſaid duties, of 3d and 6din the pound, ſhall Duty how tobe 
> be a charge upon the auctioneer, immediately upon knock- paid. 

: ing down the hammer, or other cloſing of the bidding. 

4 19 E. N 56, F 6. | ; F |; 

8 And he ſhall (in purſuance. of his bond entered into at 

; the time of his licenſing) within 28 days, if it is within 


the limits of the chief office of exciſe in London, elſe- 
; where, within ſix weeks, deliver-in an account in writing 
of the total amount of the money bid at each ſale, 
and of the ſeveral articles, lots, or parcels there fold, and 
the pi ice of ech ; | . Te 
And ſhall at the ſame time make payment of the duties: 
Which he may retain out of the produce of the ſale, or 
depofit made at ſuch ſale; or otherwiſe recover the ſame, 
by action of debt, or on the cafe, againſt the perſon who 
employed him, or on whoſe account the goods were ſold: 
And every perſon ſo acting as auctioneer, or the perſon 
who acted as his clerk at- ſuch ſale, if any, ſhall make 
2ath to the truth of the account: UI DP EE 
And if ſuch auctioneer ſhall neglect to deliver-in his 
| account, or to make payment, or if it ſhall appear that it 
was not a true and juſt account, the commiſſioners may 
put his bond in ſuit, unleſs they ſhall find ſufficient cauſe 
to forbear the ſame; and in caſe of a verdict or judgment 
againſt him, the licence ſhall be void. 19 G. 3. c. 56. 
7 Bur if ſuch auctioneer, not being within the limits of 
the chief office of exciſe in London, ſhall not be prepared 
to deliver-in his account to the collector within whoſe 
collection the notice was delivered and ſuch ſale by auction 
made; he may deliver-in his ſaid account within fix 
weeks after every ſuch ſale at the chief office of exciſe in 
London, and at the ſame time deliver a true copy of the 
notice and of the catalogue delivered by. him before to 
the collector: And if he ſhall neglect to deliver ſuch 
copy of the ſaid notice, or of the ſaid catalogue, he ſhall 
forfeit 20 l. / 10. 100 'y 
6. For 
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Proviſo with re- 


ſpect to fraudu- 


lent ſales. 


Auction. 


6. For the preventing of frauds, every auctioneer, who 
ſhall ſell any eſtate or goods that have been ſeized by the 
ſheriff, for the benefit of creditors in execution of a 
Judgment, ſhall ſpecify and enumerate in the catalogue, 


as well the particular eftates and effects to be ſold, as 


the exact ſum to be levied under ſuch execution ; and the 
ſheriff ſhall ſubſcribe and ſign ſuch catalogue, and certify 


at the foot thereof that all the ſaid eſtates and effects were 


really and truly the property of the perſon againſt whom 


ſuch judgment was had, and that the ſame were actually 


ſeized in execution of the ſame judgment : And every 


auctioneer, employed by the aſignees under a commiſſion 
of bankruptcy, to ſell the effects of any bankrupt, ſhall 
likewiſe ſpecify and enumerate in the catalogue, the par- 
ticular goods and effects then to be ſold ; and the aſſignees, 
or affignee, if only one, ſhall ſubſcribe and ſign ſuch 
catalogue, and certify at the foot thereof, that all the 
eſtates and effects were really and truly the property of 
the ſaid bankrupt at the time of ſuing out the commiſ- 
ſion. Which refpeQtive catalogue, ſo ſigned and cer- 
tified, ſhall be produced by the auctioneer to the perſon 
to whom he is to deliver his account, before he ſhall be 
permited to paſs his account, or to have the ſame al- 
lowed. And if ſuch ſberi f or aſſignee ſhall inſert or ſuffer 
to be inſerted in ſuch catalogue any eſtate or effects, other 
than ſuch as were really and truly the property of the 
debtor or bankrupt, or ſhall not certify on the catalogue 
the true ſum to be levied, he ſhall forfeit 201. 19 G. z. 
c. 56. / 16. „5 1 5 
And every auctioneer employed to ſell any goods da- 
maged by fire, for the benefit of the inſurers, ſhall ſpeciſy 
and enumerate in the catalogue, the particular goods 
then to be ſold; and the inſurers, or the inſurer, if only 
one, ſhall ſubſcribe and ſign ſuch catalogue, and certify 
at the foot thereof, that all the goods in ſuch catalogue 
were really and truly ſold for the benefit of the inſurers: 
Which catalogue, ſo ſigned and certified ſhall be pro- 
duced by the auctioneer to the perſon to whom he is to 
Hdeliver his account, before he ſhall be permitted to 
__ his account, or to have the fame allowed. And 
if ſuch inſurer ſhall inſert dr ſuffer to be inſerted in the 
catalogue any goods other than ſuch as were really and 
truly to be ſold for the benefit of him or them as afore- 


' fait, or ſhall not certify on the catalogue the true parti- 


cular of the goods to be ſold, he ſhall forfeit 201. /. 17. 


Sale void for de- 7. If the fale ſhall be rendered void, by reaſon that 


te of title, 


the perſon for whoſe benefit the eſtate or goods were ſold 


had no title or right to diſpoſe thereof, the * 
| | | no 


3 


reſpective 


_ Auction; 125 
who paid the duty may complain to the commiſſioners of 
exciſe or juſtices of the peace within whoſe jurifdiction 
ly the ſale was made, who may hear and deter- 
mine all ſuch complaints, and relieve the party com- 
plaining of ſo much as ſhall appear to have been over- 
paid, / II. | 


8. Finally, All fines, penalties, and forfeitures ſhall be LO bo ow 


. * 


ſued for, recovered, or mitigated, as by the laws of _ 
exciſe, or ſued for in the courts at Weſtminſter ; and 


be diſtributed (all neceſſary charges firſt deducted ) half to 


the king, and Half to him that ſhall ſue. /. 18. / 


= 4. = 
— t 
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T is judged not foreign to the office of a keeper of the 
peace, to have ſome knowledge of the law contained 
under this title: Concerning which we will ſhew, 


J. What things may be ſubmitted to arbitration. 

I. The ſeveral kinds of ſubmiſſion to arbitration. | 

III. The award; and therein what ſhall be deemed ; 
' 4 good award, and what not. 


J. Whet things may be ſubmitted to arbitration. 


I. It is held clearly, that all matters of controverſy, Addons perſonal. 
either of fact, or of a right in things and actions perſonal 


and uncertain, may be ſubmitted to arbitration. 9 Co. 78. | 


2. Matters of freehold; or any right and title to a free- Matters of free- 
hold, cannot be ſubmitted to arbitrament; for a freehold hold, 


is not transferrable from one to another, without livery and 
ſeiſin: Yet if there be a ſubmiſſion concerning the right, 
title, or poſſeſſion of lands and tenements, and the parties 
enter into mutual bonds, to ſtand to the award made re- 
lating to them, they forfeit their bonds unleſs they obey it. 
1 Roll. Abr. 242, 244. Read. Arb. Wood, b. 4. c. 3. 
Ss if the condition of an obligation is, to ſtand to an 
award touching lands; and the arbitrator awards the land 
to one, and that the other ſhall releaſe to him: if he doth 
not releaſe, the obligation is forfeited. 1 Bac. Abr. Ar- 
bitrament. | | | N 
But if the arbitrator awards the land to one, it ſeems 
the obligation is not forfeited, tho' the other do not con- 


vey to him to make him a good title; for the arbitrator 


hath not awarded any act to be done by the party, and 
the award itſelf cannot transfer the right, and ſo muſt be 
| . 0 
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9 Award. 
void, and then the condition of the obligation cannot be 
forfeited: for the awarding the land to one, cannot be 


expounded, that the other ſhall infeoff him. 74. 
And altho' there be no bond, yet if the arbitrator do 


award that the one ſhall infeoff the other; it ſeerns that 


an action on the caſe may be maintained for not doing it: 
for the award in itſelf is as good as if there were a bond, 
and then there is the ſame reaſon an action ſhould lie, as 


tbat the condition of the obligation ſhould be ſorfeited; 


Matters of re- 
cord. 


Debts due by 
ſpecialty. 


for if ſuch an award were void, then the condition of the 


obligation to perform it could not be broken. 7d. 

In like manner, an annuity is not determinable by award; 
for it is reckoned in nature of a freehold, and therefore 
cannot paſs without the deed of the party. 7d. 

So a partition cannot be made by award; for a freehold 
cannot paſs (as was ſaid) without livery and ſeiſin. 74. 
It hath been doubted, whether leaſes for years, being 
chattels real, could be transferred by award; therefore it 
ſeems ſafeſt, when the controverſy relates to theſe, that 
the parties be bound in mutual obligations to perform the 
award; and then, if the arbitrators award, that one ſhall 
aſſign or trans fer the leaſe to the other; if he refuſeth, he 
korfeits his obligation. id. | 

3. Debts on arrearages of accounts before auditors, 
ſhall not be diſcharged by award; becauſe it appears of 


record, and muſt be diſcharged by matters of as high a 


nature. 1 Bac. Abr. Arbitrament. 

4. Debts due by ſpecialty cannot be diſcharged by a 
bare award; but if the ſubgiſfion was by bond, the award 
would be a good bar; for one ſpecialty may be diſſolved 


by another. 1 Bac. Abr. Arbitrament, | 


A thing certain, 


mit all perſonal things to arbitration ; there, if the arbi- 
trator award 10 it is a good award: - becauſe there were 


5. A certain and fixed debt is not diſcharged by an 


award; for the end and deſign of an arbitration is, to re- 


duce uncertain debts and duties to a certainty ; and to 
award a man a certain debt, is to give him no more, nor 
do any greater thing for him, than was done before ; for 
now he can have but an aQion, and that he might have 
before; and to give him leſs than he had before ; is to do 
him a manifeſt injuſtice, which the arbitrator cannot do. 
1 Bac. Abr. Arbitrament. | 
But if 201 be due to a man, and he and another ſub- 


other uncertain things ſubmitted, and the arbitrator had 
conſideration of all, and ſet one againſt the other in 
making the award; fo as perhaps the debt of 201 was di- 
miniſhed, in conſideration of ſome treſpaſſes done by him 
to the other party. id. 

„„ 6. Cris 
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6. Crna matters, as treaſons, murders, felonies, and Cr minal of- 
other offences indictable at the ſuit of the king, cannot be 
ſubmitted to arbitrament; for it is for the gd of the 
commonwealth, that ſuch offenders be made known and 
puniſhed : and the king in fuch caſes is a party, for whom 
the other parties cannot undertake. And altho' the ſub- 
mifion be by bond, yet the obligation is void; and the 
parties may be ounifhed for entering into ſuch bonds, 
1 Bac. Abr. Arb:trament. 

But if the party injured proceeds by way of action, as 
he may in aftaults and batteries, libels, and the like; the 
damages he ſuſtained or expects to recover, may be ſub- 
mitied to arbitration : for in ſuch caſe the action is for 
himſelf, and not for the king. Compleat Arbitrator 28. 

7. Allo; matrimonial cauſes, or any thing concerning Matrimonial 
the contract or diſſolution of marriage, cannot be ſubmi it- cauſes, 
ted to arbitrament. I RolPs Abr. 252. 

But the damages a perſon ſuſtained by a promiſe of mat- 
riaze, or any thing relating to a marriage portion, may be 


ſubmitted. 16 Ed. $5 
II. The ſeveral kinds of ſubmiſſion to arbitration. 


1. A ſubmiſſion by werds is good, and the party in Py parol. 
whoſe favour the award is made, hath a remedy to inforce 
a performance of it: Vet it is not expedient that any ſub- 
miſſion ſhould be by parol, becauſe the party may revoke 
it at pleaſure, at any time before the award made, and 
that by word likewiſe ; and the judges will rarely enforce 
the performance of an award, when either the ſubmiſſion 


er the award is by parol, becauſe it lays fo great a foun- 


dation for perjury. Compl. Arb. 21. 
2. Submiſſion may al ſo be by covenant ; but this method By covenant, 
is ſeldom uſed : for tho' it contains the ſame certainty 
with a bond, yet the method of ſuing on a covenant 1s 
different, and more difficult than in fuing on bond. 
Compl. Arb. 7. 46. 
3. Submiſſion by rule of court (A) is 1 8 in purſu- By rule of evurtd 
ance of the N S 10 /F. c. 15. which enacteth as 
follows: 
It ſhall be lawful for all merchants and traders, and 
others deſiring to end any controverſy, ſuit, or quarrel 
(for which there is no other remedy but by perſunal ac- 
tion, or ſuit in equity) by arbitration, to agree that their 
ſubmiſſion to the award or umpirage be made a rule of 
any of his majeſty's courts of record, which the parties 
ſhall chooſe, Fd to inſert ſuch agreement in their ſubmiſ- 
hon, or the condition of the bond or promiſe, whereby 
| they 
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they ſubmit themſelves : Which agreement being ſo made, 
and inſerted in their ſubmiſſion or promiſe, or condition 
of their reſpective bonds, ſhall or may, on producing an 


affidavit thereof, made by the witneſſes thereunto, or any | 


one of them, in the court of which the ſame is agreed to 


be made a rule, and reading and filing the ſaid affidavit 


in court, be entered of record in ſuch court; and a rule 
ſhall thereupon be made by the ſaid court, that the parties 
ſhall ſubmit to, and finally be concluded by ſuch arbi- 
tration or umpirage ; and in caſe of diſobedience to ſuch 
arbitration or umpirage, the party neglecting or refuſing 
to perform the ſame, or any part thereof, ſhall be ſubject 
to all the penalties of contemning a rule of court; and the 


court on motion ſhall iſſue proceſs accordingly ; which | 


proceſs ſhall not be ſtopped or delayed in its execution, 


by any order of any other court of law or equity, unleſs 


it ſhall be made appear on oath to ſuch court, that the 
arbitrators or umpire miſbehaved themſelves, and that 
ſuch award was procured by corruption, or other undue 
means. - : V 

And this is allowed to be the moſt expeditious way; 
and the method is to get a counſel to move in any of the 
courts to have it made a rule, which in ſuch caſe is never 


denied: and then the party is liable to the ſame penalties 


By bond. ; 


Both by bond and 
Luic oi Cuurt, 


that he would be for diſobeying any other rule of court, 
Compl. Arb. 6, 47. | 8 
4. Or laſtly, the ſubmiſſion may be by bond (B). In 
which caſe each party muſt give to the other a bond; 
which bond, and condition, muſt contain exactly the ſame 


words, only changing the names of the parties. And the 


penalty of the bond ſhould at leaſt be the value of the 


thing ſubmitted ; ſo that the party may rather abide by the 
award, than forfeit his obligation. Compl. Arb. 46. 

And undoubtedly a ſubmiſſion by bond in ſome reſpects, 
exceeds a ſubmiſſion by rule of court: for an award made 
purſuant to bonds of ſubmiſſion, may bind the parties ex- 
ecutors; but if the party who refuſes to perform an award 
made purſuant to a rule of court, ſhall die, the act of par- 
liament directing, that the proſecution ſhall be carried on 
by attachment, the remedy being loſt, the award is loſt 
likewiſe. Compl. Arb. 34. | 

5. Sometimes the ſubmiſſion is both by bond and rule 
of court, by adding the parties conſent at the bottom of 
the condition of the bond; and this is ſtill the beſt way, 
for then the party may proceed which way he pleaſes : 
and it is faid, that he may proceed both ways ; that is to 
fay, both on the bond, and have an attachment likewiſe 
for the contempt, 1 Salk. 73. 41 
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6. It hath been uſual alſo of late years, to inſert in the Reffriction - 


n ſubmiſſion a clauſe that no bill in equity ſhall be filed eng hm: 
n again{t the arbitrators : which reſtriction will be a bar 
y | againſt ſuch bill being brought. As in the caſe of Lingood 
0 and Croucher, Aug. 6. 1742; One condition of the ſub- 
it miſſion was, that the parties ſhould be reſtrained from pre- 
3 ferring a bill in equity againſt the arbitrators. And on a 
es bill being brought, the ſubmiſſion was pleaded in bar. And 
* by the lord chancellor Hardwicke : the plea muſt be allow- 
h ed. And he mentioned a caſe of one Mr. Robins in lord 
8 chancellor King's time, who being appointed arbitrator by 
ct the court, accepted of it with a provifo that the par- 
3 ties would enter into a rule not to bring a bill in equity, 
ch which was done accordingly: notwithſtanding which, the 
1, party againſt whom the award was made brought a bill 
is againſt the arbitrator, and charged corruption "and par- 
ne tiality. Upon which Mr. Robins moved, that he might 
at be ftruck out from being a party to the cauſe, His lords 
le ſhip granted the motion, and ſaid it would be a very great 
hardſhip upon arbitrators if they ſhould be haraſſed with 
'3 ſuits, and the allowing them to be liable to ſuch ſuits 
8 would effectually diſcourage perſons of worth from accept- 
* ing the office of arbitrators. And therefore he ſtruek him 
3 out from being a party. 2 Atkyns, 395 
t. 7. But in which way ſoever the ſubmiſſion is made, the whether th- 


ſame nevertheleſs may be revoked, tho' made irrevocable fubm#ion may 


en by the ſtrongeſt words; for a man cannot by his own act, 0 e 
1j make ſuch authority or power not countermandable, 

ah which by the law and in its own nature is countermand- 

ne able. 8 Co. 82. 

| But if the ſubmiſſion. be by bond, if the party revokes, 


he forfeits his obligation, for that he hath broken the 
N words of the condition, which are, that he ſhall ſtand to 
Sy and abide the award. And if he revokes, he mult like- 


de Wiſe give notice of the revocation ; and if the ſubmiſſion 
RY was by bond, the revocation muſt be in writing. 8 
rd Ca. 82. 

on And if the ſubmiſſion be os a rule of coutt, purſuant 
* to the act of parliament; if either of the parties revokes, 
ft the court will grant an attachment. Compl. Arb. 82. 

| But if the ſubmiſſion be by word, the party may revoke 
- at pleaſure, and he forfeits nothing ; but he mor; in this 


caſe likewiſe give notice of the revocation, tho? it need not 


* be in writing: and the notice mutt be to the arbitrators 
themſelves, 8 Co. 92. 
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III. The award (C); and therein what ſhall te 


deemed a good award, and what not, 


Azbitrators can- 1. The arbitrators cannot injoin an oath to the wit- 

"pat: 3 nefles, there being no law which gives them any ſuch 
power. 

Award beft tobe 2. It is highly convenient that the award be in wri- 

in ning. ting, and ſo to be mentioned in the ſubmiſſion, Comp!, 
Arb. 34. 

Whether it ſhall 3. It is not required by any of the ſtamp 20s, that an 

be upun ſtamp. award by name ſhall be on ftamped paper or parchment ; 
nor doth it ſeem to be comprehended under any deſcrip- 
tion in the ſaid acts, unleſs it be under the word deed, or 
the more general words obligatory inſlrument: if it is under 
feat, it is then ſtrictly and properly a deed; for it is the 
very definition of a deed that it is a writing ſealed (1 Inſt. 
171.) : In which caſe it ſhall be on a 5s ſtamp. 

Award to beac 4. One thing eflential to a good award is, that it be 

forone to made with reſpe to perſons and things, according to the 
ſubmiſſion. Wed. b. 4. c. 3. 


Upon which ground, as the arbitrators are, with re- 
| ſpect to the things ſubmitted, circumſcribed and tied down 


to the ſubmiſſion ; : ſo in ſeveral caſes it has been diſputed, 
whether their awarding releaſes to the time of the award, 
and not to the time of the ſubmiſſion, was good ; 1t bs 
therefore moſt adviſable to award releaſes to the time of 
the ſubmiſſion; tho? it is now clearly held, that general 
_ releaſes ſhall extend only to the time of the ſubmiſſion, 
and that if there be releaſes awarded to the time' of the 


award, they ſhall be good, unleſs it be ſhewn on the other 


fide, thac me new matter hath ariſen between the parties 


between the ſubmiſſion and award. 1 Roll. Abr. 242. 


6 Med. 34. 


That is to ſay, an award of releaſes to the time of 


making the award, includes all that is within the ſubmiſ- 
ſion, and more; which ſhall be good for ſo much as is 
within the ſubmiſſion, and void for the reſidue, 1 Bac, 
Abr. Arbitrament. 

If the ſubmiſſion be, /o as the award be ready to be deli- 
vered to the parties or to ſuch of them as ſhall deſire the ſame, 
the parties ſo bound are themſelves obliged to take notice 
of the award at their peril ; but if the words of the ſub- 
miſſion be, /# that the award. be delivered ts each party by 
fuch à day, then it muſt be delivered to each party accord- 
8 Read. Arb. Weed, b, 4 & 3. | | 


be 


Award. 5 

But tho' the words of the ſubmiſſion may be ſuch, as 
will oblige the parties ts take notice of the award at their 
peril; yet if the arbitrators award that one of the parties 
{hall do an act, which depends upon another firſt to be 
done of the other party, he muſt have notice of it; at leaſt 
the party who would take advantage of it, muſt ſhew that 
he hath done what was neceſſary on his part. Compl. 
. | 

An award that one ſhall pay for the writings of the 
award, or the reckoning in the houſe where the award was 
made, 1s a void award ; for ſuch things are plainly out of 


the ſubmiſhon. 1 Roll. Abr. 254. 


5. Alſo, it is required, that the award be beneficial, 
and appoint ſomething advantageous to either party ; for 
an award of one ſide only, is not good: ſo if an award 
be that one of the parties ſhall go to Rome, when it ap- 
pears that there is no advantage to the other party by his 
going, it is void. Wood. b. 4. c. 3. | | 
So if a man and woman ſubmit themſelves to an award, 
it is no good award that they ſhall zntermarry, for this is 
not intended any advantage. 1 Roll. Ar. 252. And the 
bodies of the parties are not ſubmitted to arbitration, 
1 Bac. Abr. Arbitrament, | 

Where an award was, that the defendant ſhould pay to 
the plaintiff two ſums at ſeveral times, and that ſeveral 
releaſes ſhould be given preſently ; it was objected, that 
by giving ſuch releaſes the bond and money would be diſ- 
charged, and therefore the awarding the releaſe was void 
againſt the plaintiff, and ſo there is nothing of his fide to 
be done : And of this opinion was the court. But where 
the award was, that money ſhould be paid at two ſeveral 


days, and releaſes given, ſo that it appears by the very 


method and order of the award, that the general releaſes 
were not to be given till after the money paid ; the court 


were clear of opinion, that it was well enough, and fo 


judgment was given for the plaintiff, 2 Mod. 169. 
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6. Alſo it is required in a good award, that it be poſ- Award tobe pof 


fible and lawful, Mood. b. 4. c. 3. | 
Thus, if an award be, that one of the parties ſhall kill, 


ſteal, forge a deed, or the like, it is void. 1 Ii. 206. 


In like manner, if it be awarded, that money ſhall be 
paid to an infant, and that he ſhall make a releaſe, it is 
void ; for the infant's releaſe is not good in law. | 

Alſo it is held, that where a thing is awarded to be 
done, which afterwards becomes impoſſible by the act of 
God, the party is excuſed ; as if an award be, todeliver a 

| &s „ : horſe 


fible and lawfulg 


Award to be cer- 
tain and final. 


Award. 
horſe before ſuch a day, and he dies before that day. 
21 Ed. 4. 70. N 

7. Alſo it is required, that the award be certain and 
final. Wed. b. 4. c. 3. | | 3 

Upon which ground it hath been reſolved, that if the 
arbitrators award, that one of the parties beg the other's 
pardon before ſuch a mayor, or ſuch and ſuch perſons, it 
is good and certain enough; but if the award be, that he 
ſhall beg pardon in ſuch manner and in ſuch place as the 
other party ſhall appoint, it is not good : for the arbitra- 
tors are to determine, and not to make ſuch party his 
own judge in his own cauſe. And tho' the time and place 
be but circumſtances, yet in this ſort of ſatisfaction they 
make the moſt conſiderable part. 1 Salk. 71. 

Upon which ground alſo, the arbitrators cannot regu- 
larly reſerve any thing for their future judgment, when 
the- time allowed them is expired ; for then ſuch their 
award is not certain and final. Cro. Fac. 585. 

An award that the defendant ſhall give ſecurity to the 
plaintiff, for payment of a ſum of money, is void for the 


uncertainty ; not ſhewing what ſecurity he ſhould give, 


whether by bond or otherwiſe, Cro. Fac. 314. 
In the caſe of Winter and Garlick, T. 3 An. it was 


awarded, that the defendant ſhould pay to the plaintiff 10 


and all the ce of a ſuit then depending in an inferior 
court, and afterwards to give mutual releaſes. By the 


court: An award to pay ſuch coſts as the maſter ſhall tax 


is good, becauſe it may be reduced to a certainty ; but 
this is uncertain, and carries it farther than has hitherto 
been allowed. And Holt chief juftice ſaid, that it hath 
been held a good award, to pay ſuch coſts as the protho- 
notary ſhall tax, and that carries it far enough; but 
that ſurely the arbitrators ſhould either aſcertain it 
themſelves, or refer it to a proper officer. 1 Salk. 75. 
6 Mod. 195. : 

But in the caſe of Dudley and Nettleford, H. 13 G. 
where it was awarded, that the plaintiff ſhould pay the 
coſts, and nobody. was appointed to tax them, the court 
ſupplied it by ordering the maſter to do it. Str. 737. 

And in the caſe of Hawkins v. Colclough, E. 30 G. 2. 
Lord Mansfield faid, that awards are now conſidered witk 


greater Jatitude and leſs ſtrictneſs, than they were for- 
merly; and it is right that they ſhould be ſo, becauſe 


they are made by judges of the parties own chuſing. And 
this was in the caſe of an award made by a cobler, upon 
a ſubmiſſion of all diſputes ; which award was in theſe 
words, Whereas there has been a ſuit at law between 


the 


Award. 


the parties, that has run to a great expence on both 
ſides; and it being left to me to make an end of it: I de- 


termine that they ſhall each of them pay their own 


charges at law; and that the defendant pay the plaintiff 
5s, for his making the firſt breach in the law.” And the 
award was held te be ſufficiently certain and final. Bur- 
raw, Mansfield. 274. 

And in the cafe of Lucas and Filſon, M. 32 G. 2. 
lord Mansfield ſaid, the court will not enter at all into the 
merits of the matter referred to arbitration, but only take 
into conſideration ſuch legal objections as appear upon the 
face of the award, and ſuch objections as go to the miſbe- 
haviour of the arbitrators. Burrow, Mansfield. 701. 
And in the caſe of Tittenſom and Peat, in the chancery, 
Fuly 1, 1747, lord Hardwicke ſaid, the only ground to 
impeach an award is colluſion, or groſs miſbehaviour in 
the arbitrators ; for otherwiſe, it is final and binding upon 
all parties, or elſe no perſons would ever undertake to be 
arbitrators. And a plea of an award is good, not only to 
the merits of the caſe but alſo to a diſcovery ; for a de- 
fendant to the bill is not obliged to ſet out the whole ac- 
count between him and the plaintiff after an award in his 
favour, for that it is concluſive to all the parties, till an 
error is ſhewn in taking the account, or partiality and im- 
proper behaviour in the arbitrators.—— And in another 
cafe, Fuly 30, 1748, a bill was brought to ſet aſide an 
award, and the arbitrator was made « party, and the bill 
ſought a diſcovery from him of the grounds on which he 
made his award, and to ſet it forth minutely in his an- 
ſwer. But by lord Hardwicke, unleſs there is corruption 


or partiality in an arbitrator, the party cannot ſet aſide 


his award ; and if it ſhould be allowed to make arbitrators 
defendants, and give them all this trouble to ſet forth the 
particular reaſons upon which they founded their award, it 
would introduce very great inconvenience, and be a diſ- 


couragement to any perſon to undegtake a reference: If 
there was a palpable miſtake made by an arbitrator, or miſ- 


calculation in an account that had been laid before him, 
the party aggrieved might bring his bill againſt the party 
in whoſe favour the award was made, to have it rectified, 


and not againſt the arbitrator. And his lordſhip ſaid, he 


did not know whether there was any eſtabliſhed rule of 
the court with regard to arbitrators ſetting forth the rea- 
ſons of their award, and how far they were obliged to 
diſcover, and how far not; but if there was none, he 


ſhould not ſcruple to make one, becauſe it would be unrea- 


ſonable to put an arbitrator to fo much trouble and ex- 
K3 de 
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_ pence, as ſuch an anſwer muſt neceſſarily give him, 
3 th. 529, 644. 

8. It is ſettled that arbitrators cannot proceed on a re- 
ference, after they have once named an umpire ; for then 
their authority ceaſeth, tho' the time for making the 
award is not expired. Rep. of Pratt. ix C. B. 116. Danes 
and Monſay, E. 8 G. 2. 


But the appointment of an.umpire before their own 


time for making an award is expired, may be good: As 
in the caſe of Doyle) and Pitfoe, T. 28 G. 2. An action 
of debt was brought upon a bond, conditioned that the 
parties ſnould ſubmit to the award of twe arbitrators, 
provided they made their award on or before the 13th of 
March next; and if they made no award, then that they 
ſhould appoint an umpire before the 17th of the ſaid 


March. The defendant pleaded, that no award was made 


on or before the ſaid 13th day of March; but that they 
did, before the ſaid 17th of March, to wit, upon the 11h, 
chuſe and appoint an umpire, Who had made an award. 
By the court: There are no words, which by any con- 
ſtiuction can be intended to limit or circumſcribe the elec- 
tion of an umpire till after the 13th of March. The 
plain ſenſe of the ſubmiſſion is, that they ſhould make 
their award by a certain day; or in caſe they did not 
make it, or could not agree, that then they ſhould no- 
minate an umpire. And they ſaid, the court has not 
been nice in conſtruing the time of the umpire's appoint- 
ment, provided it was ſoon enough for him ta make his 
award. 


E. 4 C. 3. Soulſby and Hodgſon. An action of debt 


was brought upon an arbitration bond. The arbitrators 
were to chuſe an umpire, in caſe they themſelves ſhould 


Nor agree within a limited time. They did not agree 


Award te be 
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within the limited time, but choſe an umpire. The 
umpire accordingly made an umpirage: And they joined 
in it. The only queſtion was, whether the umpirage 
was duly made according to the power given to the 
umpire : Or whether it was vitiated and rendred void, by 
the arbitrators joining in it. The court were unanimous 
and clear, That this was the umpirage of the umpire only. 
He was at liberty to take what advice, or opinion, or aſ- 
fiſtants he pleaſed. Burrow, Mansf. 1474. 

9. Generally (as is aforeſaid) the award ſhall be ex- 
pounded according to the intent of the arbitrators, and 
not literally, and ſhall not be unravelled in a court of 
equity, unleſs there was corruption in the arbitrators. 


But in the caſe of corruption, or other unfair practice, 


it is acted by the aforeſaid ſtatute of g& 10 W. c. 18. 
that 


Award. 23x 

| that any arbitration or umpirage procured by corruption 
| or undue means, ſhall be deemed void, and accordingly 
. be ſet aſide by any court of law or-equity, ſo as complaint 
1 thereof be made in the court where the rule is-made, be- 
: fore the laſt day of the next term after publiſhing the ar- 
; bitration. / 2. 

But otherwiſe, as the arbitrators are perſons of the par- 
ties own chuſing, and as the law preſumes that every man 
will be ſo wile as to pitch upon a perſon whoſe under» 
ſtanding and honeſty he can rely on ; it hath ſeldom hap- 
pened, that an.award was held void when there appeared - 
nothing elfe to vitiate it: yet awards have been, and 
f are often ſet aſide in a court of equity, for corruption and 
T 
5 


1 = We on” 


want of underſtanding i in the arbitrators. Compl. Arb. 73. 
Therefore it is the intereſt of both parties, to chuſe men 
of honeſty and underſtanding to be their arbitrators, and 
to acquaint them truly with the facts they are to go upon: 
| for if they appear to be miſtaken in_a matter of fact, a 
court of equity will ſet aſide the award. 2 Vern. 7053. 
So if the arbitrators, or any of them, appear to have 
been deceived : As where certain articles were ſhewn 
only to one of the arbitrators, and he to whom they 


were not ſhewn ſwore that if he had ſeen them, he be- 

lieved he ſhould not have made ſuch an award. For in 

ſuch caſe, the award (according to the expreſſion in the "900g 

ftatute) is procured by undue means. 1 Atkyns. 64. OS 
If a ſubmiſſion is to three arbitrators, or any two of * 


them, and two of them by fraud or force will exclude 
the other; that alone is ſufficient to vitiate the award: 
or if they have private meetings, and admit one of the 
parties, but give no notice to the other, but ſuffer the, at- 


——— 


8 
torney of the party whom they admitted, to draw up the e n | 
award; ſuch award ſhall be ſet aſide for partialit y and un- "I 
. fairneſs. 2 Vern. 514. | 
It is a general rule in equity, that when it appears that 0 
any ane of the arbitrators was any way intergſied in the SY 
matters in controverſy, the Aſn is to be ſet aſide. . . _ 
Arb. 75. _ a 


AY it is the ſtrongeſt argument of partiality, to ſhew 
that the arbitrators received fiom either of the parties any 
conſiderable ſum of money, or any other preſent which 
may be a temptation to act corruptly ; but the ſum or pre- 
ſent muſt be proved to be ſo exorbitant, as to induce the 
court to believe that it biaſſed their judgments ; otherwiſe 
it will be of no effect. Compl. Arb. 76. a 
In the caſe of Shepherd and Brand, T..7 G. 2. On a 
rule to ſhew cauſe why an award ſhould not be ſet aſide, 
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one exception was, that before making the award, the 


arbitrators inſiſted upon three guineas apiece to be paid 
to them by each of the parties for their trouble and e- 
pences; that the defendant refuſed doing it on his part, 
upon which the plaintiff paid the whole money : By the 
court; Where arbitrators, let their characters be otherwiſe 
never fo unexceptionable, take money of one of the par- 


ties ſingly, whether for charges or any thing elſe, before 


making their award, as this is a matter of ſo tender a na- 
ture that even the appearance of evil is to be avoided, 
and this practice may be of dangerous example, it is ſuf- 
ficient cauſe to ſet aſide the award; for if this ſhould be 
ſuftered, it will be hard to diſtinguiſh what is corruption, 
2 Barnardiſt. 463. Caſes in the time of lord Hardwicke, 54. 
In the caſe of Lingood and Croucher abovementioned, lord 
Hardwicke ſaid he remembred an inſtance in a famous caſe 
of John Ward, who being a party in a cauſe where one 


ahn Warner was an arbitrator, upon Yard's coming into 


the room he ſaid, I John IF arner will make you John 
Ward pay colts. Ward complained to the court of 'this 
partial behaviour in the arbitratot; and the court inverted 
Marner's threats, for they made Warner Pay coſts to John 


Ward. 2 Atk. 396. 
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10. If the arbitrators award a thing to be done, it may 
be proper for them to appoint a time and place for the 
doing of it; and the party who would take advantage of 


it, muſt ſhew that he has done what was requiſite on his 


part: but if a thing is to be done generally, without men- 
tioning time and place, it ſhall be done e 
2 Brown. 311. 


11. If the ſubmiſſion is by rule of court, it is neceſ- | | 


fary that there be a perſonal demand of the thing awarded 
and the party muſt make affidavit of ſuch demand, before 
he can have an attachment. 1 Salk. 83. 

I2. If a ſum of money be awarded to one of he par- 


7 ties, and that upon the — yment thereof they both ſhall 


give mutual releaſes ; if he who is to receive the money, 
refuſes it, yet upon a tender and refuſal, he is as much 
obliged to ſign a releaſe as if he aQtually received it. 1 
Salk. 73˙ 


A. Form of a ſubmiſſion by rule of court, 


LC 


W HERE AS 4 vers diſputes and controverſies have 


ariſen, and are now depending, between A. B. of —— 
Jeeman, of the one part, and C. D. of 


— 12 


2 8 686 
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and determination of A. A. ofc 


| bound to C. D. of 


Award. 3 
— in the faid county, yeoman, of the other part ; Now fer the 
ending and deciding thereof, it is hereby mutually agreed by and 


between the ſaid parties, that all matters in difference between 


them ſhall be referred and ſubmitted to the arbitrament, final end, 
in the ſaid county, gentleman, 
B. A. of ——1n the ſaid county, yeoman, and C. A. of ——in 
the ſaid county, yeoman, or any two of them, arbitrators indiſfer- 
ently elected by the ſaid parties, ſo as the ſaid arbitrators, or any 


tub of them, do make and publiſh their award in writing ready 


to be delivered to the ſaid parties, or ſuch of them as ſhall deſire 

the ſame, on or before the day of - next enſuing 
the date hereof: And it 'is hereby mutually agreed by and be- 

tween the ſaid parties, that this ſubmiſſion ſhall be made a rule 

of his majefly's court of king's bench at Weſtminſter. In wit- 

neſs whereof the ſaid parties to theſe preſents have hereunto ſet 

their hands this day of in the — years 

&c. | | | 


B. Atbiiratioa bond. 


NOW all men by theſe preſents, that I A. B of —— 
in the county 0 gentleman, am held and firmly 
in the ſaid county of ———yeoman, 
in pounds of good and lawful money of Great Britain, 
to be paid to the ſaid C. D. or to his certain attorney, his exe- 
cutors, adminiſtrators, or aſſigns : To which payment well and 


truly to be made, I bind myſelf, my heirs, executors and ad- 
 miniftrators, firmly by theſe preſents, ſealed with my ſeal, and 


dated the day of in the = year of the 
reign of our ſovereign lord George the third, of Great Britain, 
France and Ireland, king, defender of the faith, and ſo forth, 
and in the year of our Lord ——, | 


Condition to ſtand to the award of two arbitrators, 
in common form: 


\HE bonditon of the above obligation is ſuch, that if the 


above bound A. B. his heirs, executors, and adminiſtra- 


tors, and every of them, for and on his and their parts and be- 


halfs, de and ſhall well and truly fland to, obey, abide, per- 


form, obſerve and keep the award, order, arbitrament, final 


end and determination of A. A. of- efquire, and B. A, 
of ———— gentleman, arbitrators indifferently named, elected, 
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and choſen, as well for and on the part and behalf of the above. 
ound A. B. as of the above named C. D. ta arbitrate, award, 
order, adjudge and determine of and concerning all and all 
manner of action and actions, cauſe and cauſes of action and 
actions, ſuits, bills, bonds, ſpecialties, judgments, executions, 
extents, accounts, debts, dues, ſum and ſums of money, guar- 
reli, controverſies, treſpaſſes, damages and demands whatſoever, 
both in law and equity, or otherwiſe hnoſoever, which at any 
time or times heretofore have been hal, made, moved, brought, 
commenced, ſued, proſecuted, committed, omitted, done or ſuf- 
fered by or between the ſaid parties, fa, as the, ſaid award be 
made in writing, and ready ta be delivered to the ſaid parties, 
on or before the day of now next enſuing ; ¶ and 
if the ſaid A. B. his heirs, exccutors, or adminiſtrators, or 
any of them, ſha!l not prefer or cauſe to be preferred, any bill 
in equity again/t the ſaid A. A. and B. A. or either of them, 
fer er concerning their award in the premiſes; ] Then this obli- 
gatian to be vid, atherwiſe of force. | 


If the parties have a mind to make their ſubmiſſion a 
rule of court, then this may be added: 


And the abovebound A. B. doth agree and deſire, that this 
bis ſubmiſſion be made a rule of his majeſly's caurt of king's 


bench at Weſtminſter, purſuant to the af of parliament in 
ſuuch coſe made und provided, IA MP. 


Condition to-ſtand tothe award of three arbitrators, 
or any two of them, and an umpire appointed, 


IHE condition of this obligation is ſuch, that if the above- 
bund A. B. his beirs, executors, and adminiſtrators, 
for and on his and their parts and behalfs, ſhall and do well 
and truly) land to, obey, abide, obſerve, perform, fulfil, and 
keep the award, order, arbitrament, final end and determina- 
tion of or any two' of them, arbitrators indifferently 


elected and named, as well by and on the part and behalf of 


the ſaid A.B. as by and on the part and behalf of the above 
named C. D. to arbitrate, award, order, judge and deter- 
mine, of and concerning all and all manner of action and ac- 
rions, cauſe and cauſes of action and actions, ſuits, bitls, bonds, 
ſpecialties, covenants, contracts, promiſes, accounts, reckonings, 
{tems of money, judgments, executions, extents, quarrels, con- 
troverſies, treſpaſſes, damages and demands whatſaever, at any 
time neretofore had, made, moved, brought, commenced, ſued, 


| projected, 


e. proſecuted, done, Juffered," committed, or depending iy or be- 
a, tween the ſaid parties; ſo as the .award of the faid arbitra- 
ul tors, or any two-of them, be made and ſet down in writing, 
id undler their or any twe of their hands and ſeals, ready to be de- 
* livered to the ſaid parties in difference, on or before the. 
2 day of — now next enſuing ; then this obligation ta be 
* Voi, otherwiſe of farce, | e 
ly And if the faid arbitrators ſhall not make ſuch their award 
, of and concerning the premiſſes, within the time limited as afore- 
£ faid, then if the ſaid A. B. his heirs, executors, and admini- 
Fe ftrators, for and an his and their part and behalf, do and ſhall 
fy well and truly ftand to, obſerve, perform, fulfil and keep the 
d award, determination, and umpiragi | if the umpire be named] 
(4 „%, ——— being à perſon indifferently named and choſen be- 
4 tween the ſaid parties for umpire; [if not named] of ſuch 
y perſon as the ſaid arbitrators ſhall ind:fferently chuſe for umpire 
7 in and concerning the premiſſes; ſo as the ſaid umpire da make 


and ſet down his 'award and umpirage in writing, under his 

hand and ſeal, reqdy to be delivered to the ſaid parties in diffe- 

a rence, on or before tbe. day of — 0 next enfu- 

ing; and if the ſaid A. B. his heirs, executors, or adminiſtratars, 

or any of them, ſhall not prefer, or cauſe to be preferred, any 

bill in equity, . againſt them the ſaid arbitrators and umpire, or 

any of them, for or concerning the award of them the ſaid ar- 

bitrators or umpire. in the premiſſes : Then this obligation to be 

void, otherwiſe of force. 1 7 ATI >. IRA. 

And the abovebound A. B. doth agree and deſire, that this 

his ſubmiſſion be made à rule of his majeſiy's court of king's 

| bench at Weſtminſter, purſuant to the ach of parliament. in 
fuch caſe made. | . n nn 


\ * E 
* . 


C. Form of an award. 


NO all to whom theſe preſents ſhall come, we A.B. of 


and C. D. of do ſend greeting. 
]] bereas there are ſeveral accounts depending, and divers 
controverſies have ariſen, between — of ———"yeomen, 


of the one part, and 5 yeoman, of the other 
fart; And whereas, for the putting an end to the ſaid diffe- 
rences, they the ſaid — and by their ſeveral bonds. 
or obligations bearing date laſt. paſi, are reciprocally 
become bound each to the other, in the. penal ſum of — te 
Hand to, abide, perform, and keep the award, order and final 
determination of us the ſaid fa as the ſaid award be 
made in writing and ready to be delivered to the parties in dif- 
ference on or before next enſuing, as by the ſaid obli- 
5 F ; | gations 
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gations and conditions thereof may appear: Now know ye, that 
we the ſaid arbitrators, whoſe names are hereunto ſubſcribed, 
and ſeals affixed, taking upon us the burden of the ſaid award, 
and having fully examined and duly conſidered the proofs and 
allegations of hoth the ſaid parties, do make and publiſh this 
our award between the ſaid parties in manner following ; that is 
to ſay, Firſt, we de award and order, that all actions, ſuits, 
quarrels and controverſies whatſoever, had, moved, ariſen, and 
depending between the ſaid parties in law or equity, for any 
manner of cauſe whatſoever touching the ſaid premiſſes, to the 
day of the date hereof, ſhall ceaſe and be no further proſecuted, 
and that each of the ſaid parties ſhall pay and bear his own 
eofis and charges in any wiſe relating to, or concerning the 
premiſſes. And we do alſo award and order, that the ſaid 
— ſhall deliver or cauſe to be delivered to the ſaid 
at =— within the ſpace o &c, And further, we 
& hereby award and order, that the ſaid hall on or 
before pay or cauſe to be paid unto the ſaid the 
ſum of We do alſo award and order, &c. And laſtly, 
We do award and order, that the ſaid. and on 
payment of the ſaid ſum of ==— ſhall in due form of law, exe- 
cute each to the other of them, or to the other's uſe, general 
releaſes, ſufficient in the law for the releaſing by each to the other 
of them, his heirs, oxecutors and adminiſtrators, F all ac- 
tions, ſuits, arreſts, quarrels, controverſies, and demands what- 
foever, touching or concerning the premiſſes aforeſaid, or any 
matter or thing thereunto relating, from the beginning of the 
world, until the day of ——— laft paſt (viz. the 
day of the date of the arbitration bonds). In witneſs 
whereof we heave hereunto ſet our hands and ſeals tb 


day of ———, 


Witneſs hereof, 
A. B. 
: DJ D. 


Form of an umpirage, 


ECITE the arbitration bonds, as before) Now 
( know ye, that F— umpire indifferently choſen by 
— having deliberately heard and underſtood the priefs, 
allegations, and proofs of both the ſaid parties, and willing 
(as much as in me lieth) to ſet the ſaid parties at unity and 
good accord, do by theſe preſents arbitrate, award, order, de- 
cree, und judge as followeth ; That is te ſay, &c. | 


Backing a warrant, See Muͤrrant. 
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Bail. 
J. What it is. 
II. Difference between bail and mainpriſe. 
III. When a perſon may be diſcharged without bail. 
IV. Who may or may not be bailed. 
V. Who may bail, and the manner of it. 
VI. Requiring exceſſroe bail. 
VII. Denying bail where it ought to be granted. 
VIII. Granting bail where it ought to be denied. 


IX, Of bail by writ of habeas corpus. 
A. Acknowleaging bail in another man's name. 


J. What it is. 


the delivery of a man out of cuſtody, upon the un- 
dertaking of one or more perſons for him, that he ſhall 


appear at a day limited, to anſwer and be 3 by the 


law. Hale Pk 96. 


II. Difference between bail * mainpriſe.. 
The difference between bail and mainpriſe is, that 


mainpernors are only ſurety, but bail is a cuſtody ; and 
therefore the bail may retake the priſoner, if they doubt 


he will fly, and detain him, and bring him before a ju- 


ſtice, and the juſtice ought to commit the priſoner in diſ- 


charge of the bail, or put him to find new ſureties. 
Hale's Pl. 96. 


III. Where a perſon may be diſcharged without bail. 
If a perſon be brought before a juſtice, if it appears that 


no felony is committed, he may diſcharge him; but if a 


felony be committed, tho it appears not that the party 


accuſed is guilty, yet he cannot diſcharge him, but muſt 


commit or bail him. Hale's Pl. 98. 
IV. Who may or may not be bailed, 


At the common law, bail was allowed in all caſes but 
homicidesʒ but now the ſtatute of the 3 Ed. 1. c. 15. di- 
recteth what offenders ſnall be bailed, and what not. 
A Pl. gz. | ; 

t 


JAIL (from the French tailler, to deliver) ſignifies 
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Bail. 

It is true the ſaid ſtatute only preſcribeth who ſhall or 
ſhall not be let to bail by the /heriff; but by the 1 & 2 P. 
& A. c. 13. it is enacted that no juſtice or juſtices of the 
peace ſhall Jet to bail or mainpriſe any perſon not reple- 
viſable by the ſaid ſtatute of 3 Ed. 1. c. 15. 

Which ſtatute is as follows: Foraſmuch as ſheriffs and 
others, which have taken and kept in priſon perſons detected of 
felony, and incontinent have let out by replevin ſuch as were 
not repleviſable, and have kept in priſon ſuch as were reple- 
viſable, becauſe they would gain of the one party and grieve the 
other; and foraſmuch as before this time it was not determined 
which perſons were repleviſale, and which not, but only thaſe 
that were taken for the death of a man, or by commanament of 
the Ming, or his juſtices, or for the foreſt : It is provided, that 
ſuch priſoners as before were outlawed, and they which have 
abjured the realm, provors, and ſuch as be taken with the 
manner, and thoſe which have broken the king's priſon, thieves 
openiy deſamed and known, and ſuch as be appealed by provrs 
fo long as the provers be living (if they be not of govd name), 
and ſuch as be taken for houſeburning feloniouſly done, or for 
falſe money, or for counterfeiting the king's ſeal, or perſons 
excommunicate taken at the requeſt of the biſhop, or "a mani- 
feſt offences, or for treaſon touching the king himſelf, ſhall be 


in no 2 1 repleviſable by the common writ, nor without writ, 


But ſuch as be indicted of larceny by ingueſis taken before ſhe- 
ri or bailiffs by their office, or of light ſuſpicion, or for petit 


larceny that amounteth not above the value of 124d if they 


were not guilty of ſome other larceny aforetime, or guilty of re- 


ceipt of felons, or of commandment or farce or of aid in felony 
done, or guilty of ſome other treſpaſs for which one ought not 
.to loje life nor member, and a man appealed by a provor after 


the death of the provor (if he be no common thief nor defamed), 
ſhall from henceforth be let out by ſufficient ſurety, whereof the 


ſheriff will be anſwerable, and that without giving ought af 
thei r goods, 


Sheriffs and others] That is to ſay, ſheriffs and gaolers 


that have cuſtody of gaols ; ſo that this act extends not to 
any of the king's juſtices or judges of any ſuperior courts 


of juſtice. 2 In/?. 185. But by a ſubſequent ſtatute (as 
hath been ſaid) it is extended to juſtices of the peace. 


But only thoſe, &c.] Here are firſt ſet down four ſorts 
of perſons which before this act were not bailable by the 
common writ de hamine replegiando « 


1. Thoſe that were taken for the death of a mon | By the 
ancient law of the land, in all caſes of felony, if the party 


accuſed could find ſufficient ſureties, he was not to be 


2 | com- 
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committed to priſon ; but afterwards it was provided by 
parliament, that in caſe of homicide the offender was not 
dallable. 2 Ii. 186. Ph 

And even if a perſon have dangerouſly wounded OY 
the juſtice ought to be very cautious how he takes bail, 
till the year and day be paſt 3 for if the party die, and the 
offender appear not, he is in danger of being rauf 


fined, I Haw. 138. 


And this ſtatute makes no diſtinction between ſuch ho- 


micide as is malicious, and that which happens by miſad- 


venture or in ſelf-defence : and it ſeems agreed, that ju- 
ſtices of the peace, who have power at this day to bail a 
man arreſted for a light ſrjpicion of homicide, cannot bail 
any ſuch perſon for manſlaughter, or even excuſable ho- 
micide, if it manifeſtly appear that he was guilty of the 


fact, Het it be ever ſo plain that it cannot amount to mur- 


der. 2 Haw. 95, 105. 
2. Or by commandment of the king] That is, by matter 


of record in one of his courts, according to law ; and not 


an extrajudicial commandment. 2 Ii. 186, 187. So 
allo it is provided in the petition of rights 3 Car. that no 
perſon ſhall be detained in priſon by the king's ſpecial 
command, without cauſe certified. 

And becauſe ſome courts, as the king's bench, are be- 
fore the king, and ſome before his juſtices, therefore the 
act ſaith, by commandment of the king, and the next words 
be, or of bis Juſtices. 2 Inſt. 186, 


3. Or of his juſtices] That is, of any of the courts of 
W; fiminſler, or juſtices of aflize. 2 Haw. 96. 


4. Or for the foreſt] But as to impriſonment for offen- 


ces in foreſts, the law hath been much mitigated by later 


ſtatutes. 2 Haw. 98. 

All theſe four are excepted out of the common writ de 
bomine replegiands, that the ſheriff in his county court, 
which is not a court of record, ſhall not replevy any of 
theſe. four that are committed, altho' it ſhould be by an 
unlawful commitment ; but the ſuperior courts at Mieſi- 
minſter, upon an habeas corpus, (hall do Juſtice to the party 
in all theſe four caſes, 2 Inft. 187. 

Next the a& doth further OE. that theſe kinds of 
priſoners hereaſter following (being 13 in number) ſhall 
not be repleviſable: £ 


1. Such priſoners as before were outlawed] Perſons out- 
lawed are attainted in law, and therefore are not bailable ; 
for the intendment of the lay i is, that the perſon Randeth 

indif- 
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1 Bail. 


indifferent whether he be guilty or no ; and not if he be 
convicted or attainted. 2 ft, 188. 


2. And tbey which have abjured the realm] For theſe alſo 
are at tainted upon their own confeffion, and therefore not 
bailable at all by law. 2 l. 188. 


| 2 Provors] A provor, or approver, is a perſon that con- 


feſleth the felony with which he is charged, and under- 
takes to prove another guilty of the ſame crime; which if 
he does, he ſaves his own life, otherwiſe he ſhall be im- 
diately executed. And the reaſon why they are not bail- 
able is, becauſe they are guilty by their own confeſſion, 


and therefore they do not ftand indifferent. 2 Int. 188. 


But this concerns not juſtices of the peace, becauſe no 
man can become an approver before them, for that they 
cannot aſſign a coroner. Hale's Pl. 102. AE, 


4. And ſuch as be taken with the manner] For in this caſe 


likewiſe, he ſtandeth not indifferent whether he be guilty 


or no, being taken with the mainer, that is, with the 


ching ſtolen as it were in his hand, anciently called Hand- 
habbend, and the like was anciently called backberend, as a 
bundle or fardle at his back; which was uſed to ſignify 


manifeſt theft. 2 Inſt. 188. 


5. And thoſe which have broken the king's priſon] Here are 
two offences; firſt his breaking of the priſon, for. it is 
_ preſumed that he who is innocent will never break priſon : 
and ſecondly, his flying, becauſe he confeſſeth the fact 


who flies from judgment. 2 Infl. 188. 


6. Thieves openly defamed and known] Who, as it feems, 
ought not to be bailed for any freſh felony, whereof there 
is probable evidence againſt them. But this ſeems in a 
great meaſure to be left to the diſcretion of the perſon who 
has power to bail them, who' on conſideration of the cir- 
cumſtances of the whole matter, and the probabilities on 


both ſides, if he finds it reaſonable ſtrongly to preſume 


them to be guilty, ought not to bail but commit them. 
2 Haw. 99. NE : 


7. Such as be appealed by provors fo long as the provors le 
kung (if they be not of good name)] The appeal of the ap- 
prover is forcible againſt the appellee, becauſe the appro- 
ver confeſſeth himſelf guilty of the ſame felony, and there- 
fore it ſerveth in nature of an indictment againſt the ap- 
pellee, fo long as the approver liveth, unleſs the appellee 
be of good fame. 2 Inſt, 188. 


223!!! TÄ 


8. 4nd 


_ 

8. Aud ſuch as be taken for houſeburning feloniouſly done] 

This was felony by the common law. 2 fl. 188. | 

9. Or for falſe money] This was treaſon by the common 
law. 2 1ſt. 188. 1 | 


10. Or for counterfeiting the king's ſeal] This was alſo 
treaſon by the common law. 2 Int. 188. 


11. Or perſons excommunicate taken at the requeſt of the 
b;/hop] That is, he that is certified into the chancery by 
the biſhop to be excommunicated, and after is taken by 
force of the King's writ of exrommunicato capiendo, is not 
bailable : For in ancient times men were excommunicated 
but for hereſies, or other heinous cauſes of eccleſiaſtical 
cognizance, and not for ſmall or petty cauſes ; and there- 
fore in thoſe caſes the party was not bailable by the ſhe- 
riff or goaler without the king's writ: but if the party 
offered ſufficient caution de parendo mandatis eccleſie in for- 
ma juris, then ſhould the party have the king's writ to the 
biſhop to accept his caution, and to cauſe him to be de- 
livered : And if the biſhop will not ſend to the ſheriff to 


deliver him, then ſhall he have a writ out of the chan- 


cery to the ſheriff for his delivery : Or if he be excom- 
municated for a temporal eauſe, or for a matter whereof 
the eccleſiaſtical court hath no cognizznce, he ſhall be 
delivered by the king's writ without any ſatisfaction, 
2 Inſt. 189. 5 


12. For mani faſt offencss] Which ſeems to be under- 
ſtood of inferior Erimes of an enormous nature under the 
degree of felony; as dangerous riots, exorbitant reſcouſes, 
miipriſion of treaſon, præmunire, and ſuch like heineus 
offences. Yet it ſeems to be in a great meaſure left to diſ- 
cretion, to judge in what caſes their crime is ſo flagrant 
and enormous, that they ought not to have the benefit of 
it. 2 Haw. 99. | | 


13. Or for treaſon touching the king himſelf ] By the com- 
mon law, a man accuſed or indicted of high treaſon, or 
of any felony whatſoever, was bailable upon good ſurety, 


until he were convicted; for at common law, the gaol 
was his pledge or ſurety, that could find none. 2 12. 


189. 


Shall be in no wiſe repleviſable by the common writ, nor with- 
cut writ] That is, the ſheriff ſhal]! not replevy them by 
the common writ de homine replegiands, nor without writ, 
that is, ex officia But - Jof any of theſe may be bailed 
in the king's bench. 2 ft. 189. E 
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Next the act ſetteth dewn ſeven kinds of offenders that 
may be bailed: ä 


I. Such as be indifted of larceny by inqueſts taken before 
fheriffs or bailiffs] That is before ſheriffs in their torns, 
or lerds in their leets, or thoſe that have infangthief and 
outfangthief ; that is, who have the privilege to judge. 
thieves taken within their fee, or thieves dwelling within 
their manor and taken for felony out of their fee. Yet 
this is expounded that they be of good fame. 2 Int. 190. 


2. Or of light ſuſpicion] But if the preſumption be ſtrong, 
or the defamation great, the juſtices may refuſe to bail 
him. Hale's Pl. 102. And this is expounded alſo that 
they be of good fame. 2 Ii. 190. 


3. Or for petit larceny that amounteth not above the value of 
12 d if they were not guilty of ſome «ther larceny aforetime] 
This act divideth larceny into two kinds; grand larceny, 
when the thing ſtolen is above the value of 12d, and petit 
larceny, when it is of the value of 12d or under. 2 II. 189. 
And it ſeems to be agreed, that there is no neceſſity 
that ſuch pekſons be of good fame; yet upon the con- 
ſtruction of the whole ſtatute, if ſuch perſons be taken 
with the manner, or confeſs the fact, or their crime be 
otherwiſe open and manifeſt, it ſeems that they ought not 
to be bailed ; but if there be any colour of probability 
for their innocence, it ſeems moſt agreeable to the in- 
tention of the ſtatute to bail them. 2 Haw, 101. 


4. Or guilty of receipt of felons] Theſe are acceſſaries 
after the fact. 2 H. H. 100. * 


5. Or of commandment or force or of aid in felony done] 
'Thele are acceſſaries before the fact. 2 H. H. 100. 


But accellarics to felonies are not to be bailed, unleſs 


they be of good reputation: And it ſeems at this day to 


be ſettled, that where there are ſtrong preſumptions of 


guilt, ſuch acceſſaries are not bailable by this ſtatute. ' 2 
Haw. 102. | = 


6. Or guilty of ſome other treſpaſs for which one ought not 
to leſe life nor member] But it ſeems reaſonable to qualify | 
the generality of this expreſſion, with this limitation, that 
ſuch accuſation ought to be either on a light ſuſpicion, or 
elſe that the offence be inconſiderable, or that it be not 
excluded from bail by ſome ſpecial act of parliament. 2 


Haw. 99 2 H. H. 135. 


7. And a man appealed by a prover after the death of the. 
prover- if be be no common thief nor deſamed] And by parity 
: | ED | 0 
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of reaſon; he may be bailed, if the approver walye his 
appeal, or be vanquiſhed, 2 Haw. 98. 


Be let ont by ſufficient ſurety] If a juſtice take inſufficient 
ſurety, and the party appear not, he is finable by the 
judge of aflize. H. P. 97. But if the prifoner appear 
thereupon, the juſtice is ſafe. 2 Haw. 8g. 

And if a perſon who has power to take bail, be ſo far 
impoſed upon, as to ſuffer a priſoner to be bailed by in- 
ſufficient perſons, it is ſaid that either he, or any other 
| perſon who hath power to bail him, may require the party 

to find better ſureties, and to enter into a new recognis 
zance with them, and may commit him on his refuſal, 
for that inſufficient ſureties are no ſureties. 2 Haw. 89. 
: And the perſon who is to take the bail, may examine 
them on their oaths concerning their ſuſfeiency. E Haw. 
89. 2 H. H. 125. 

It is to be obſerved; that the” above ſtatute extends only 
to bail in criminal offences, and therefore gives no power 
at all to juſtices of the peace to bail any perſons on pro- 
ceſs in civil actions, or for contempts to ſuperior courts; 
2 Haw: 106. 

There are furthermore many ſtatutes, which prohibit 
bail and mainpriſe in very many caſes, and allow the ſame 
in many others, which are interſperſed among the ſeveral 
titles which treat of thoſe matters. 

And where a ſtatute ordaineth, that an offender mall 
be impriſoned at the king's will or pleaſure, there the pri- 

| ſoner cannot be bailed, till he hath redeemed his liberty 
by ſuch fine or ranſom as ſhall be aſſeſſed by the king's 
juſtices in his courts. Dat. c. 167; 

Altho' a perfon be committed to be detained without 
bail or mainpriſe, yet if the offence be by law bailable, 
he that hath power of bailing may bail him. 2 H. H. 
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J. Who may bail, and the manner 8 i. 


By the common law, the ſheriff and every conſtable, 
being conſervators of the peace, might have bailed one 
ſuſpected of felony ; but this authority is transferred from 
them to the juſtices of the peace by ſeveral ſtatutes. 
Lamb. 15. 

And it ſeems to be a good general rule, that fo far as 
any perſons are judges of any crime, fo far they have 
power of bailing a perſon indicted before them of ſuch 
crime: And upon this ground it ſcems clear that any 
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two juſtices (1 Y may of common right bail perſons in- 
dicted at the ſeſnons, for that any we ſuch juſtices may 


hear and determine the indictment. Alſo it hath been 
holden, that any one juſtice hath the like power ; and 


this ſeems to be implied by the ſtatute of 1 R. 3. c. z. 


which giving one juſtice power of bailing perſons arreſted 
for felony, in like form as if ſuch perſon has been indidted at 


the ſeſſions, clearly ſuppoſes, that it ſuch perſons had been 


indicted at the ſeſſions, they might have been bailed by 
any one juſtice. And if any one juſtice had ſuch power, 
before the ſtatute ſpecially relating to the power of juſtices 
in granting bail, it ſeems that he hath till the ſame power 
in relation to perlons fo indicted of any bailable crime 
under the degree of felony, becauſe the faid ſtatutes feem 


not to reſtrain him in any ſuch caſz, under the degree of 


felony, from any power which he lawfully might claim 
before. 2 Haw. 103. 


But it ſeems difficult to maintain the power of; one ju- 
ſtice to bail a perſon, for any crime before indictment, un- 


leſs by ſome ſtatute it be limited to the conuſance of one 


juſtice, or unleſs it be an offence directly tending to the 
breach of the peace, the bailing of perſons for which ſeems 
properly to come under their conuſance as conſervators 
of the pezce 2 Haw. 105. 

And Mr. Daltan ſays, it it is not in cafe of felony, it 
ſeemeth that any one juſtice alone may bail a priſoner, ex- 
cept where it is otherwiſe ordered in particular inſtances 
by ſome ſpecial ſtatute. Dalt. c. 12. 

And it ſeems to be agreed, that any one juſtice might 
always in his diſeretion either bail or impriſon one who 
has given another a dangerous wound, according as it 
ſhall” anpear from the whole circumſtances that the party 
is moſt likely to live or die; for that every ſuch juſtice 
being a principal conſervator of the peace, the offence at 
preſent being only an enormous breach thereof, and no 
felony, ſeems properly to come under his conulance. 2 
Haw. 103. 

But by 1&92P.& MM. c. 13. If a perſon be arreſled for 


manſlaughter or felony, or ſuſpicion thereof, being bail- 
able by law, he ſhall not be let to bail or mainpriſe by any ju- 


flices, but in open ſeſſions, except it be by two juſtices at the 


leaſt (1 Q.) and the ſame to be preſent together at the time of 
the ſaid bail nent: Mich bail they ſball certify in writing & ſud: 


ſeribed or ſigned with their own hands, at the next general gaol 


eel;very to be holden within the county Where the per ſen foall be 


a reſted or ſuſpeaed. 


And 


Bail. 
And the ſaid juſtices, or one of them, being of the quorum, 
when any ſuch priſoner is brought before them, for any man- 


laughter or fel-ny, before any bailment, ſhall take the exami- 


nation of the ſaid priſoner, and information of them ihat bring 
him, of the ſucl and circumſtances thereef,, and the ſame or as 
much thereof as ſhall be material to prove the felony, ſhall put 


in writing before they make the bailment : Fhich examination 


together with the bailment, the ſaid juſtices Mall certify at the 
next general gaol delivery to be holden within the limits of their 
commiſſion. 


And. the ſaid juſtices ſhall have power to bind all ſuch by ; 


recogn-Zunce as to declare any thing material to prove the of- 


| fence, to uppear at the next general gaol delivery to give evi- 


derce azainjt the party on his trial: And ſhall certify the ſame 
in like manner. 


And any juftice offending contrary to this act, ſhall on due 


proof by examination, be fined by the judges 4 aſfize. 


t in London, Middleſex, and in other cities and towns 
corporate, juſtices may let priſoners to bail, as they might ba- 


fare this at; but when they do bail, they are to take and cer- 


tify the bail ad examination as ig "Ha directed. 


VI. Requiring erceſte ve Bail. 


By the declaration of rights 1 V. /ef]. 2. c. 2. exceſſive 
bail vught nut to be required. 


VII. denying bail where it ought to be granted. 


To refuſe bail where the party ought to be bailed (the 
party offeriag the ſame) is a mi{demeanor puniſhable not 
only by the ſuit of the party, but allo 85 indiciment, 
2 Haw. go. H. P. 97. 


VIII. Granting bail where it ought to ha denied. 


Admitting bail where it ought not, is puniſhable by the 
judges of aſhze by fine; or puniſhable as a negligent eſ- 
cape at common law. H. P. 


4 
If the keeper of a priſon bail any not bailable, he mall 


loſe his fee and office; if another officer, he thall have 
three years impriſonment, and make fine at the king's 
pleaſure. 3 Ed. 1. c. 15. 

M. 18 G. 2. X. and William Clarke, eſquire. He as a 


Juſtice of Surry committed a man on ſuipicion of ſtealing 
a mare, and bound over the owner to proſecute, Alter- 


wards upon cxan;ining two other nn he admi cd the 
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party to bail. The proſecutor appeared at the aſſizes, and 
found a bill, but the party accuſed did not appear. And 
the court granted an information againſt the juſtice, de- 
claring they ſnould not have bailed the man themſelves. 
Str. 1216. 


IX. Of bail by writ of habeas corpus. | 


If bail cannot otherwiſe be obtained, the law hath pro- 
vided a remedy in moſt caſes by the habsas corpus act 31 
C. 2. c. 2. The ſubſtance of which is briefly thus: 

Tf the commitment is for treaſon or felony plainly and ſpecialhy 
expreſſed in the warrant of commitment; alſa if any perſen is 


committed and charged as acceſſary before the fabi to any petty 


zreaſon or felony, or upon ſuſpicion thereaf, or with ſuſpicion of | 
petty treaſon er feleny, which petty treaſon or felony fhall be 
plainly and ſpecially expreſſed in the warrant of commitment: 


in ſuch caſes kthe perſon ſhall not be bailed on a writ of habeas 


corpus; otherwiſe he may be bailed. - 

Alſo if a perſon is committed for treaſon or felony ſpecially 
expreſſed, yet if he ſhall in open court the firſt week of the 
term, or fir/l day of aſſize, petition to be tried, and ſhall not 
be indifted ſome time in the next term or aſſixe aſter the com- 
mitment, he ſhall upon motion the lafl day of the term or aſſixe, 
be bailed, unleſs it ſhall appear to the judge upon oath that the 
ing's witneſſes could not be produced within that time, and 
then if he is not tried in the ſecond term or aſſixe, he ſhall be 
diſcharged. | 

Previous to the aforeſaid bailment, the priſoner er ſome per- 
ſon on his behalf, fhall demand of the officer or keeper, a true 
copy of the warrant of commitment, which he ſball deliver in ſix 
hours, on pain of 1001 to the party grieved for the firſt offence, 
and 200 | and forfeiture of his office for the ſecond. | 

Then application is to be made in writing, by the priſoner or 
any perſon for him, atte;led and ſubſcribed by two witneſſes whs 
were prefent at the delivery theres, to the court of chancery, 
king's bench, common pleas, or exchequer, or if out of term 
time, to the lord chancellor or one of the judges ; and à copy of 
the warrant of commitment fhall be preduced before them, ar 
oath made that ſuch copy was denied. 

But if any perfon hath wilfully neglected by the ſpace of twa 
terms ta apply for his enlargement, he fhal| not have a habeay 
corpus granted in the vacation. 

This being done, the lord chancellor, or judges reſpectively, 
ſhall award an habeas corpus under the ſeal of the court, on 
pain ef 5001, to be marked in this manner, Per ſtatutum 
tricelimo primo Caroli ſecungi regis, and ſigned by the per- 

3 0 


Bail. 
fon that awards the ſame; and ſhall be diredted to the officer 


cr kheerer, returnable immediate. 


And the charges of bringing the priſoner ſhall be aſcertained 


by the judge or court that awarded the writ, and indorſed thers- 
on, not exceeding 12 d a mile. 

Then the writ ſhall be ſerved on the keeper, or left at the 
gaul with any of the under-efficers ; and the charges ſo indorſ- 
ed, ſhall be paid or tendered to him, and the priſoner ſhall give 
bond to pay the charges of carrying him rn if he ſhall be re- 
manded, and that he will net make any e/cape by the way. 

This done, the cer ſhall within three days after ſervice 

(if 11 is within twenty miles) return the writ, and bring the 
belly, ond fhall then likewiſe certify the true cauſe of the impri- 
ſoument : if above twenty miles and leſs than an hundred, then 
within ten days; if abeve an hundred, then within twenty 
do Js; on like pain as before. 

But after the aſſizes are proclaimed for the county where the 
priſoner is detained, he ſball not be removed. | 

Then if it ſhall appear to the ſaid lord chancellor or judges, 
that the priſoner is detained on à legal proceſs, order, or war- 
rant, out of ſome court that hath juriſdiction of criminal mat- 
ters, or by warrant of a judge or ſuſiice of the peace for mat- 

ters for which by law he is not bailable ; in ſuch caſe the pri- 
ſoner ſhall not be diſcharged. 

17 he ſhall be diſcharged, he ſhall thereupon enter into recog- 
nizance to appear on his trial; and the writ, and return there- 
of,” and recognizance ſhall be certified into the court where the 
trial muſt be. 


But perſons charged in debt, or other action, or with pro- 


ceſs in any civil cauſe, after their diſcharge for a criminal . 


fence, ſhall be kept in cuſtody for ſuch other ſuit. 


And perſons ſo ſet at large, ſhall not be recommitted for the 


2 Hence, 4 by order 15 court; on pain of 5001, to 
the T7 grieve 


1 things I ſhall obſerve upon this ſtatute: 

That altho' the conſtable by his own authority, 
with any warrant of commitment, may carry offen- 
ders tò gaol, and this was the method of ſecuring pri- 
ſoners, before there were any juſtices of the peace; yet 
ſince the inſtitution of the office of juſtices of the peace, 
it is better that they be carried before a juſtice, to be 
ſent by him to gaol by warrant of commitment ; other- 
wile they have a right to be bailed upon this act, what- 
ever the offence may be. 

2. That the warrant of commitment ought to ſet forth 
che cauſe ſpecially ; that is to ſay not for reaſon, or fe- 


I. 4 lony 


Baätl. 


Jony in general, but treaſon for counterfeiting the king's 
coin, or felony for flealing the goods of ſuch a one to ſuch a 
value, and the like; that ſo the court may judge there- 


upon, whether or no the offence is ſuch, for which 2 


priſoner ought to be admitted to bail. 
A. Acknowleaging bail in another man's name. 
By the 21 F. c. 26 If any perſon fhall acknowledge, or 


procure to be acknowledged, any bail in the name of any other 
not privy to the ſame ; be ſhall be guilty of felony without bene+ 


fit of clergy. 


In the name of any other] T. 6 G. Two people put in 
bail in feigned names, and becauſe there were no ſuch 


perſons, they could not be proſecuted for perſonating 
bail on this ſtatute. So the court ordered them and the 


attorney to be ſet in the pillory, which was done accord- 
E 4 oͤtr, 384. | | 
Bail taken before a judge is not within this ſtatute, 
till it be filed of record. 1 H. H. 696. But it is within 
the following ſtatute of 4 . c. 4. by which it is enacted, 


that any who ſhall perſonate another before thoſe who have au- 


thority to take bail, fo as to make him liable to the payment ef 


any fum of money in that ſuit or action, ſhall be guilty of felo- 
ry (but within clergy.) | 


Form of bail. 


Weſtmorland, E it remembred, that on the —— day 

of in the —— year of the reign 
of A. O. of —— yeoman, A. B. of ——— yeoman, 
and B. B. of yeoaman, came before us John Moore, 
efquire, and Richard Burn, doctor of laws, two of his ma- 
nefty's juſtices of the peace in and for the ſaid county, one 
whereof ts of the querum, and ſeverally acknowledged themſelves 


Zo oꝛue to our ſaid lord the king, that is to ſay, the ſaid A. O. 


201, and the ſaid A. B. and B. B. 101 each, to be reſpec- 
tively levied of their lands and tenements, goods and chattels, 
if the ſaid A. O. ſhall make default in the performance of the 
coudition indorſed, | or underwritten. | 

John Moore, 

Richard Burn. 


The condition of this recognizance is ſuch, that if the within 


[above] bound A. O. ſhalt perſonally appear before the juſtices 


ef our ſovereign lord the king affigned to keep the peace within 


the 
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Ball. 


the ſaid county, and likewiſe to hear and determine divers | fe- 
James, treſpaſſes, and other miſdemeanors in the ſaid county 
committed, at the next general quarter ſæſions of the peace [or, 


before his majeſly's juſtices of gaol delivery, at the next general 


ga delivery] to be holden in and for the ſaid county, then and 


there to anſwer to cur ſaid ſovereign lord the king, for and 
concerning the felonious taking and ſlealing of —— the property 


of A.M. of 


yeoman, with the ſuſpicion whereaf the 


ſaid A. O. flands charged before us the jaid juſtices, and to do 


and receive what ſhall by the court be then ang there enjoined 
him, and fhall nat depart the court without licence, then the 
above ¶ within] written recognizance ſhall be void. 


Or, if the party is in priſon, and ſo abſent, Lord 
Aale fays, this is the true form from Lambard. 


Weſtmorland. DE it remembred, that on the —— day 
„% —— in the —— year of the reign 

if —— before us John Moore, eſquire, and Richard Burn, 
docter of laws, two of the juſtices of our ſaid lord the king, 
aſſigned to keep the peace within the ſaid county, and one of us 
4 the quorum, at Grimeſhill in the ſaid county, did come A. 
and B. B. of in the ſaid county, yeoman, and took in 
bail until the next gaol delivery to be holden in the ſaid county, 
ene A. O. of labourer, taken and detained in priſon 
for ſuſpicion of a certain felony in flealing the property 
of ——— and took upon themſelves each of the ſaid A. B. 
and B. B. under the penalty of 201 of good and lawful mo- 


ney of Great Britain, of the goods and chattels, lands and 
_ tenements, of them and each of them, to the uſe of our ſaid 


lord the king, his heirs and jucceſſors, to be levied, if the ſaid 
A. O. Hall not perſonally appear at the ſaid next gaol delivery, 
before the juſtices of our ſaid lord the king, aſſigned to deliver 
the ſaid gaol, to ſiand to right concerning the felony aforeſaid, 
according to the law and cuſtom of England. Given under 
our ſeals, &c. CEE . | 


But the ſeal need not be, for they are judges of record; 
only it may be barely ſubſcribed by them : or thus, 


| Taken and — x day and 


year abovewritten, be 
aboveſaid | 
John Moore, 
Ri, Burn. 


ore us the 


And 
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Feseike, 


Jea and tiver 
banks. 


Bail 


And hereupon a warrant iſſues for his deliverance, 
| thus : 


Weſtmorland. FOHN Moore, eſuire, and Richard Burn, 

of doetor of laws, two of the juſtices of —— 
and one of us of the quorum, To the keeper of his majeſty's gaol 
at - in the ſaid county, greeting. PForaſmuch as A. O. 
0 labourer, hath before us, found ſufficient ſureties to 
appear before the juſtices of gaol delivery at the next general 
gaol delivery to be holden in the ſaid county, to anſwer to ſuch 
things as ſhall be then en the behalf of our ſaid ſovereign lord 
objetted againſi him, and namely, to the felonious taking of 
— (for the ſuſpicion wheres} he was taken, and commit- 
ted to your ſaid gaol) : THe command you on the behalf of cur 
ſaid ſevereign lord, that if the ſaid A. O. ds remain in your 
faid gael for the ſaid cauſe, and for none other, then you for- 


bear to detain him any longer, but that you deliver him thence, 


and ſuffer him to go at large, and that upon the pain that will 
thereon enſue. Given under our ſeals at Orton in the ſaid 
county, the — day of in the year , 


Lord Hale ſays, the advantage of this latter kind of 
bail is this, that it is not only a recognizance in a ſum 
certain, but alſo a real bail, and they are his keepers, and 
may be punithed by fine beyond the ſum mentioned in he 
recognizance, if there be cauſe; and may reſeiſe him if 
they doubt his eſcape, and have him committed, and ſa 
be diſcharged of the recognizance. 1 


Fa 
* a * * 
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Wanks deſtroying. 


1. VERY perverſe and malicious perſon cutting 
© down and breaking up of any part of the dike 
called new Powdike in Marſbland in the county of Nor- 
folk, and the broken dike called Old field dike by Marſh- 
land in the iſle of Ely, or of any other bank being parcel 
of the rind and uppermoſt part of the ſaid county of 
Marſbland, made for the defence and ſalvation of the ſaid 
county of Mar/bland, ſhall be adjudged felony. And the 

ſeſſions may determine the ſame. 22 H. 8. c. 17. 
2. By the 6 G. 2. c. 37. If any perſon ſhall unlawfully 
and maliciouſly break down or cut down the bank of any 
Tiver 


Banks deſtroying. 15 5 
river or any ſea bank, whereby any lands ſhall be over- 
e, flowed or damaged; he ſhall be guilty of felony without 


benefit of clergy. /. 5. | ; | 1 
3. And moreover, by the ſtatute of 10 G. 2. c. 32. Piles for ſecuring 


n If any perſon ſhall unlawfully cut off, draw up, or re- k. 

1 move and carry away any piles, ehalk or other materials, 

* driven into the ground, and uſed for the ſecuring any 

5 marſh or ſea walls, or banks, in order to prevent the lands 5 
"Te: lying within the ſame from being overflowed and damaged; F 
17 on complaint or information thereof made upon oath to 1 
8 any juſtice reſiding near the place, ſuch juſtice ſhall ſum- 

wy mon the party complained of, or ſhall iſſue his warrant to 

of apprehend and bring ſuch perſon before him; and upon 

7 his appearance, or neglect to appear, he fhall proceed to 

17 examine the fact, and upon due proof thereof made either 

* by confeſſion, or oath of one witneſs, ſhall convict the 

= | offender ; who ſhall thereupon forfeit 201, half to the 

p informer, and half to the overſeer fopthe uſe of the poor, 

57 to be levied by diſtreſs and ſale: for want of ſufficient 

10 diſtreſs, to be committed ta the houſe of correction, to be 


kept to hard labour for fix months. /. 5, 


he Bankrupt. 


I ORD Coke ſays, that banque in French ſignifies the Perivatioa. 
ſame as menſa in Latin; and that route is a ſign or 
mark, as we ſay a cart rout is the ſign or mark where the 
8 cart hath gone; and that metaphorieally a bankrupt, or 
bangueroute, is taken for him, that hath waſted his eſtate, 
and removed his banque ſo as there is left but a mention 

thereof, 4 Inft. 277. | 

But as the firſt bankers came to us from 7taly, it ſeemeth 


1g more probable that they brought their name along with 
1 them; and conſequently that the word bankrupt or bangue- 
ws route cometh from the Italian banco rotto, the bench being 
he broken. The banker himſelf was ſo called from the bench 
el or table which he uſed, with his name inſeribed, and 
of when he failed, his bench was broken. Which word rotts 
id is what remaineth in that country of the Latin ruptus ; 
he all which, both word and metaphor, we preſerve in our 
| language, when we ſay that a perſon is bankrupt, or that 
ly - ach @ one is broken, 
17 | - 22 The 
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Bankrupt. 


De ſeription of 8 2. The deſcription of a bankrupt, within the ſeveral 


bankr upt. 


ſtatutes brought together into one view, ſeemeth to be as 


follows: Every perſon uſing the trade of merchandize, by wa 


of bargaining, exchange, burtry, cheviſance, or otherwiſe, in 
groſs, or by retail, or ſecking his trade of living by buying and 


ſelling, or that ſhall uſe the trade or profeſſion of a jcrivener 


receiving other mens monies or eſlates into his truft or cuſtady, 
who jhall (1) depart the realm ; or (2) begin to Keep his heuſe, 
or otherwiſe to abſent himſelf; or (3) tate ſunctuary; or (4) 
fuffer himſelf willingly to be arreſted fer any debt or other thing 
not grewn or due for money delivered, wares ſold, or any other 
jreft or lawful cauſe or good conſideration or pur poſes ; or (5) 
ſtall ſuffer himſelf to be outlawed ; or (6) yield hinijelf to pri- 
ſen ; or (7) willingly or fraudulently ſhall procure hi niſelſ to be 
arrefted, or his goods to be attached or ſequeſtered ; or (8) de- 
part from his dwelling houſe ; or (q) make any fraudulent grant 
or conveyance of his lands or goods, to the intent or uberchy his 
creditors ſhall and may be defeated or delayed for the recovery 
of their juſt debts; or (10) ſhall obtain any protection, other 


than ſuch perſon as ſball be lawfully protected by privilege of 


parliament ; or (11) ſhall prefer to any court any petition or 
bill againſt any of his creditors, thereby endeavouring to inforce 
them to accept leſs than their juſt debts, or to procure time, or 
longer days of payment than was given at the time of their ori- 
ginal contract; or (12) being arreſted for debt, foull lie in 
priſon two months ; or (13) being arręſted fer 1001 or mare, 


fhall eſcape out of priſon, —ſhall be adjudged a bankrupt ; (and 


in the ſaid caſes of arreſt, or lying in priſon, from the time of 
1 J. c. 15. f. 2. 11 J. c. 19. 1. 2, 15. 
. 25. ſ. 1. | 


Every perſon] An Iriſhman, who trades and hath con- 
tracted debts in England, and comes over here, may have 
a commiſſion iſſued againſt him, at the petition of the 
creditors here; and the Iriſh creditors alſo upon the com- 
miſſion may come in and prove their debts. And generally, 


if a perſon carries on a trade in any place belonging to 


the crown of Great Britain, and comes into England; a 


commiſſion ina be taken out by the creditors in England. 


And there have been ſeveral inftances, where perſons be- 


longing to the plantations abroad, and which is their ſole- 
place of refidence, yet happening to be in England, have 


had commiſſions of bankruptcy taken out againſt them 
here. 1 Athyns, 82. | N 


A clergyman, if he trades, may be a bankrupt ; for tho 


by the 21 H. 8. c. 12. he is prohibited to trade, and his 
contracts in that kind are declared to be void, yer they 
ace void with geſpect te himſelf only, and he ſhall not take 


ad- 


| advantage of the breach of one law, in order to avoid his 


Bankrupt. 


S 


being ſubject to another. 1 Art. 199. 


An infant, tho' a trader, cannot be a bankrupt; for an 


infant can owe nothing but for neceſſaries: and the ſta- 


tutes of bankruptcy create no new debts, but only give a 
ſpeedier and more effectual remedy for recovering ſuch as 
were before due, And no perſon can be made a bankrupt 
for debts, which he is not liable at law to pay. 2 Black. 
77. | | g 
* The daughter of a freeman of London, being a married 
wman, if the trades ſeparately from her huſband, may be 
a bankrupt. I Atk. 206. * 


Uſing the trade of merchandixe] As by exerciſing the cal- 
ling of a merchant, a grocer, mercer, or in one general 
word a chapman, who is one that buys and ſeils any thing. 
2 Blackſt. 477. Feed . a 

But one ſingle act of buying and ſelling will not make 
a man a trader; but there muſt be a repeated praQtice, 
and profit by it. 2 Blackft. 476. | 


Of merchandize} But no perſon who ſhall adventure any 
money in the Eait India company, and ſhall receive his 
dividend in merchandize, and ſhall fell or exchange the 
ſame, ſhall be judged thereby a merchant or trader within 
any ſtatute for bankrupts. 13 & 14 C. 2. c. 24. / 3, 4. 

And generally, buying and ſelling ſtock in the public 
funds, or government ſecurities, will not make a man a 
bankrupt ; the ſame not being goods, wares, or merchan- 
dize, within the intent of the ſtatute, by which a profit 
may be fairly made, 2 Blackft. 476. ; 

So alſo the members of the corporation of the Engliſh 
linen company (for making cambricks and lawns), ſhall not 
upon that account only be liable to bankruptcy. 4 C. 3. 


| C. 37» | - : 


Seeking his trade of living by buying and ſelling] Ne that 
buys only, or ſells only, is not within this deſcription ; 
but it muſt be both buying and ſelling, and alſo getting a 
livelihood by it. 2 Black/t. 476. e SY 

Alſo, by ſpecial ſtatute, 5 G. 2. c. 30. No farmer, 


grazier, or drover of cattle, ſhall be deemed a bankrupt. 


. 40. — But if ſuch farmer or other ſhall deal in wool, 
hops, os the like, he ſhall be deemed a bankrupt ; other- 
wiſe any perſon by taken a farm, might avoid the ſta- 
tutes. And in the caſe of Mays and Archer, E. 8 G. 
a farmer who planted potatoes, but withal bought divers 
large quanties of potatoes, and ſold the fame again, was 
adjudged a bankrupt, Str. 513. e 


Alſo, 
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Alſo, no handicraft occupation, where nothing is bought | 


and ſold, will make a man a bankrupt ; as that of a huſ- 
bandman, a gardener, and the like, who are paid for their 
work and labour. 2 Blachſt. 476. 

Alſo, an imnkeeper or victualler cannot, as ſuch, be a 
bankrupt; for his gain or livelihood doth not ariſe from 
buying and ſelling in the way of merchandize, but greatly 


from the uſe of his houſe, furniture, attendance, and the 


like: and tho' he may buy corn and victuals, to ſel] again 
at a profit, yet that no more makes him a trader, than a 
ſchoolmaſter or other perſon is, that keeps a boarding houſe 
and makes conſiderable gains by buying and ſelling what 
he ſpends in the houſe, and ſuch an one is clearly not 
within the ſtatute... 2 Black. 476. Burr. Mansf. 2064. 

But where perſons buy goods and make them up into 
ſaleable commodities, as /hoemakers, ſmiths, bakers, and the 
like; here, tho” part of the gain is by bodily labour, and 
not by buying and ſelling, yet they are within the ſta- 
tutes of bankrupts : for the labour is only in melioration 
of the commodity, and rendering it more fit for ſale, 2 
Black}t. 476. | | 

90 alſo, for the like reaſon, a butcher is within the ſta- 
tutes of bankruptcy. Burr. Mansf. 2148. 

But where a perſon bought a coal mine, and worked the 
mine, and ſold the coals, he was adjudged not to be within 
the ſtatutes for bankrupts: But otherwiſe it would have 


been, if he had bought the coals and fold the ſame again. 


2 Will. 169. | 
Or that ſhall uſe the trade or profeſſian of a ſcrivener, re- 


cerving other mens monies or eſtates into his truſt or cuflody] 
Bankers, brokers, and factors are within this deſcription. 
5 G. 2. c. 30. 39. ; | 


So alſo pawnbrokers, as it ſeemeth; being comprehend- 


ed under the general word brokers, which includes the 
ſeveral ſpecies of brokerage. 1 At. 206. 


But no receiver-genezal of any taxes granted by act of 


' parliament, ſhall be deemed a bankrupt. 5 G. 2. c. 30. /. 40. 


Begin to keep his hanſe, or otherwiſe to abſent himſelf] If a 
man keeps his houſe for a long time, this doth not im- 
mediately make him a bankrupt ; but if he conceals him- 
ſelf within his houſe for a day or hour, to delay or defraud 
his creditors, he is a bankrupt. 1 Bac. Abr. 250. 


Obtain any protection, other than ſuch perſon as ſhall be laws 


fully Protected by privilege of parliament | By the 4 G. 3. c. 33. 
in reſpect to perſons having privilege of parliament, it is 


enacted, 


Bankrupt. 
enacted, that the petitioners, on affidavit in any of his 
majeſty's courts of record at Weſtminſter, that the debt is 


juſtly due, and that they verily believe that the debtor is a 
merchant, banker, broker, factor, ſcrivener, or trader, 


within the ſtatutes of bankruptcy, may ſue out a ſum- 


mons, or an original bill and ſummans, againſt ſuch per- 


ſon, and ſerve him with a copy thereof ; and if he ſhall 


159 


not, within two months after perſonal ſervice of ſuch 


ſummons, pay, ſecure, or compound for ſuch debt, or 
enter into bond in ſuch ſum and with two ſuch ſureties as 
any of the judges of that court out of which the ſummons 
iſſued ſhall approve of, to pay ſuch ſum as ſhall be reco- 


vered in ſuch action, together with ſuch coſts as ſhall be 


given in the ſame, he ſhall be adjudged a bankrupt from 
the time of the ſervice of ſuch ſummons, and the credi- 
tors may proceed againſt him as againſt other bankrupts. 
Provided, that this ſhall not extend to any debt contracted 
before March the 8th, 1764. And provided alſo, that no- 


thing herein ſhall ſubject any perſon intitled to privilege 


of parliament, to be arreſted or impriſoned during the time 
of ſuch privilege, except in caſes made felony by any of 
the ſtatutes of bankruptcy. | | 


3. But notwithſtanding that a perſon may have commit- For what debts a 


ted any of the aboveſaid acts of bankruptcy, yet neverthe- 


commiſſion ſhall 
be iſſued, and 


leſs no commiſſion of bankrupt Gall be iſſued on the petition of what is to be 


of two or more being partners, amount to 1001; or of two 
fuch creditors petitioning amounts to 150 1; or of three or more 
1 200 l. ge 20 JAS. - Tu, 

And the creditor or creditors petitioning, ſhall before 
the commiſſion ſhall be granted, make affidavit before a 
maſter in chancery (to be filed with the proper officer) of 
the truth of the debt, and. ſhall alfo give 2001. bond to 
the lord chancellor for proving the debt as well before 
the commiſſioners, as upon a trial at law, if the due iſ- 
ſuing of the commiſſion ſhall be conteſted, and alſo for 
proving the party a bankrupt, and further to proceed on 
ſuch commiſſion as hereafter is mentioned: and if it ſhall 
appear, that the commiſſion was taken out fraudulently, 
the lord chancellor may order ſatisfaction, and may aſſign 
ſuch bond to the party injured. 7d. : 

4. But theſe circumſtances abovementioned being ob- 
ſerved, then the lord chancellor may on ſuch complaint 
in writing as aforeſaid, by commiſſion under the great 
lea], appoint ſuch wiſe and honeſt diſcreet perſons as to 
fn fhall ſeem good, to be commiſfioners. 13 El. c. 7. 

2. 
5 5. Wnich 


one or mere creditors, unleſs the /ingle debt of ſuch creditor, or dne previous 
: th SE | '# | ap fo thereto, 


Iſſuing the com- 
million. 
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Commiſſioners 5. Which commiſſioners before they act, ſhall admini- 
ſter io each other the following oath ; . I 4. B. do ſwear, 
„that I will faithfully, :mpartially, and honeſtly, ac. 
<© cording to the beſt of my ſkill and knowledge, execute 
the ſeveral powers and truſts repoſed in me as a com- 
miſſioner in a commiſſion of bankrupt againſt — and 
that without favour or affection, 0 or malice. 
« So help me God.” 5 G. 2. c. 30. J 4 
And they ſhall keep a „ 8 3 by them, 
amoneſt the proceedings. id. , 44. 
Notice in the 6. Then the commiſfioners ſhall cauſe notice of the 
_— commiſſion being iſſued to be given in the gazette, and 


ingiffued, likewiſe notice in writing to be left at the bankrupt' suſual 


place of abode, or perſonal notice to be given if he is in 


EC © 2. £204 b---- 
Bankrupt to 7. In which notice alſo ſhall be appointed a time and 


Grrencr. place of meeting of the commiſſioners ; which meeting 


| ſhall be at three ſeveral times within forty-two days, the 


laſt of which ſhall be on the forty-ſecond day ; within 


which time the bankrupt ſhall ſurrender himſelf, and diſ- 
cover his eſtate and effects. 5 G. 2. c. 30. J 1, 2. 

But the lord chancellor may enlarge the time for ſuch 
ſurrender and diſcovery, not exceeding fifty days from the 
end of the ſaid forty-two days; fo as ſuch order be made 
by him, fix days before the expiration of the e 
id. 

Cer itors te { { creditor may chuſe whether he will come in un- 

come iN. der the commiſſion or not: But if he chuſes to come in, 
he cannot proceed at law likewiſe for the ſame debt. 
Therefore if a creditor has the bankrupt in execution, he 
muſt diſcharge him from the execution, before he can be 
admitted as a creditor under the commiſſion. And a pe- 
titioning creditor, by. the very petition, bath made his 
election. 1 4th. 8 3» 152» 

Chvfing affig- 9+ The firſt meeting ſhall be for chuſing an alkane or 

nees, aſſignees of the bankrupt' s eſtate and effects (which in 
Londen ſhall be at Guildhall). 5 G. 2. c. 30. J. 26. 

The money with 10. But before aſſignees are choſen, the major part in 

++ value of the creditors may dire& how and with whom the 

28 money to be received ſhall remain till divided: to which 

the aſſignees ſhall conform, as often as 1001. ſhall be got 
in. 5 G. 2. c. 30. /. 32. 

Expences of the 11. And the creditor or creditors who ſhall ſue out the 

comin. commiſſion, ſhall proſecute the ſame at their own expence 
till aſſignees be choſen; and the commiſſioners ſhall at the 


meeting for chuſing affignees, aſcertain ſuch coſts, and by 
| * 


z% © — 2 . . Q 


- 
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ni writing under their hands order the aſſignees to reimburſe q 
ar, - the lame, out of the firſt effects that ſhall be got in. 5 . 
le- 2. 4. 30. J NIA d noed o: 523 M 3 070,16: 17:1} 
ite 13. At the faid meeting, for ehuling aſſignees, the com- Who ſhall vote 
n- miſſioners ſhall admit the proof of any creditor's debt, that ber agnes. 
nd lives remote from the place of Reet by affidavit ; and 
Te, alſo pe. mit any perſon duly authorized by letter of attor- 
ney from ſuch creditors (oath being firſt made of the dye 
m, execution thereof, either by affidavit ſworn before a maſter 
in chancery, or before the commiſſioners v:va woe ;,, and 
he in caſe of creditors ieſiding in foreign parts, ſuch affidavits 
nd to be made before a magiſtrate where the party ſhall be 
1a] reſiding, and together with ſuch creditors. letters of at- 
in torney, to be atteſted by a notary publick) to vote in the 
choice of an aſiignee or aſſignees in the place of ſuch cre- 
nd ditor: And every creditor ſhall be admitted to prove his 
ng. debt, without paying any, thing for the ſame. And the 
he commiſſioners ſhall aſſign the eſtate and effects unto, ſueh 
in perſon or perſons as the major part in value of the credi- 
i- tors, according to the debts then proved, ſhall chuſe. 5 G. 
2. f. 4 % n ee 55 nvng 17 
ch But no creditor ſhall ſo vate, whoſe debt ſhall not 
he amount to 101. id. % me 
de 13. And the commiſſioners may from time to time ap- Chuſing new 
70, point new aſſignees, if the major part of the creditors, Hgnecs. 
' whoſe debts amount to 10 l, ſhalb think fit; and the for- 
1 mer afligness ſhall aſſign to them in ten days after notice 1 
in, of ſuch choice, and of the new aſſignees acceptance thete- mee, 
bt. { of, ſignifſed under their hands; on pain of 200 ,, to the 
he cCireditors, with full coſts... 5 C. 2. c. s 3 
be And the lord chancellor, on petition of any creditors, 
e. may order former aſſignments to be,yacated, and new, aſ- 
his ſignments to be made pf the effects not received; and, t 
commiſſioners ſhall cauſe notice thereof to be given in e 
or two next gazettes, and that the debtors do not pay ty, t 
in aſſignees removed. 1. % 3 7 ot 49m; 
And the new aſſignees, on filing a ſupplemental bill, 
in Mall be entitled to the; benefit, of the proceedings in a ſuit, 
the begun in the time of the, firſt aflignees ;.for, there is go 
ch privity between the bankrupt. and the aſſignees, or at moſt 
rot but an, artificial one and jt would be hard, where there | 
| have been pleadings, examinations, ,and; the like, in f 
the tormer ſuit, that the new. affignęes ſhquld not, .haye the 
Ice benefit thereof, but ſhould be obliged to pegin agaig. 
he 1 „„ N is 3% 
by & OE d xl; 
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— Pot 14. On certificate under the hands and ſeals of the 
5 commiſſioners, that ſuch commiffion is iſſued, and ſuch 


perſon proved before them to become bankrupt, any judge 


or juſtice of the peace, ſhall on application to them for 


that purpoſe made, grant their warrant (A) for the taking 
and apprehending ſuch perſon, and commit (B) him to 
the common gaol, there to remain until he be removed b 
order of the commiſſioners by their warrant. And the 
gaoler ſhall forthwith give notice to one or more of the 
commiſſioners, of ſuch perſon being in his cuſtody; 
whereupon they ſhall ſend their warrant to him to deliver 
him to the perſon who ſhall be named in the warrant, 
who ſhall convey him to the commiſſioners to be exa- 
mined. And the commiſſioners by fuch or anyother their 
warrant, may ſeize the goods and papers of ſuch bankrupt 


which ſhall be in any priſon (neceſſary wearing apparel of 


himſelf and wife, and children excepted). 5 G. 2. c. 30. 
« 14. ; | | 

But if the perſon ſo apprehended ſhall, within the time 

allowed, ſubmit to be examined, and in all things con- 

form, he ſhall have the ſame beneks as if he had ſurren- 
dred. 5G. 2. c. 30. /. I5. 

By which laſt clauſe it ſeemeth, that the bankrupt ſhall 

., Not be apprehended and committed, until he ſhall have 

made default in not ſurrendering and making Gifcovery, 
after due notice as aforeſaid. 

Bankrupt to de- 15. The bankrupt, after affignees fhall be appdinted, 

hver up. hall deliver up to them on oath (to be adminiſtered by 

4 maſter in chancery, or juſtice of the peace) all his books 

ef account, papers, and writings not ſeized by the mef- 

ſenger of the commiſſron, and not before delivered up, 

and then in his power, and diſcover ſuch as are in the 


power of others; and being not in cuſtody, ſhall at all 


times attend the aſſignees, on reaſonable notice given to 
him in writing, or left for him at his place of abode, in 
order to aſſiſt in making out the account of his eſtate. 
5. 2. c. 30. / 4. 
Bankrupt to be 16. And ſuch bankrupt having cartenities; Mall at all 
»t hiverty 10 in- ſeafonable times, before the expiration of forty-two days, 
ſpect d.s papers. or further term, be at liberty to infpect his papers, in 
preſence'of the affignees, or ſome perſon appointed by 
them, and to bring with him for his aſſiſtance any perſons 
not exceeding two at a time, and to make extracts from 
thence, the better to enable him to his effects. 


. 


2 
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or ;mpriſonment of his creditors, in coming to ſurrender, 
and from his ſurrender, for the ſaid forty-two days or fur- 


ther term; provided he was not in cuſtody at the time of 


ſurrender. And if he be arreſted for debt, or on an eſcape 
wartant, coming to ſurrender, or after ſurrender within 


the ſaid term; then, on producing the notice under the 


hands of the commithoners or aſſignees, to the officer who 
ſhall arreſt him, and making it appear to ſuch officer that 


| ſuch notice is Goned by them, and giving the officer a copy 


thercof, he mall be immediately diſcharged: And if any 
officer thall! in ſuch caſe detain him, he ſhall forfeit to him 
for his own uſe 51 a day, by action of debt, with full 
coſts. id. 


18. And if the bankrupt be in priſon. or cuſtody at the. yen in pri- 
ſon when the 
commiſſi n is 


time of iſſuing the commiſſion, and is willing to ſurrender 
and be examined. and can be brought before the commiſ- 
ſioners and creditors, the expence thereof ſhall be paid out 


of his eſtate ; But it he is in execution, or cannot be 


brought before the commiſſioners, then they ſhall attend 
him in priſon, and the aſſignees may appoint a perſon to 
attend him in priſon, and to produce him his books and 
papers, in order to prepare his laſt diſcovery and examina- 
tion; a copy whereof the aſſignees ſhall apply for, and 


the bankrupt {ſhall deliver to them, ten days before ſuch 


laſt examination. 5 G. 2. c. 30. /. 6. 


19. And the commiſſioners may examine him (on . Bankrupt to be 
217. c. 19. ſ. 9.) as well by word of mouth, as on interro- mi 
gatories in writing, touching his trade, dealings, eſtate, and 


effects; and take down in writing his anſwer to verbal 
examinations; which he ſhall ſign : And if he ſhall refuſe 
to anſwer, or not anſwer fully all lawful queſtions, or 
refuſe to fign the ſame; the commiſſioners may by war- 
rant commit him to priſon without bail, ful he ſpall ſubs, 
mit to them, and full anſwer make, and ſign the ſame z 
Which warrant ſhall PF _— * * 2. c. 36. 


J. 16, 17. 


As well by word of mouth, as on e ih in riding) 
M. 4. G. 2. K. and Solethen Nathan. The defendant was 
committed by the- commiſſioners, who in their warrant 
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17. And in a thereto, he ſhall be free from arreſt Sball be freed 


iſſued. 


recite, that he had been examined beſore them upon his 


oath, upon which examination he had notoriouſſy pte va- 
ricated; they therefore commit him without bail or main- 
prize, until he ſhalf make a full and true diſcloſure and 
diſcovery of his eſtate and effects, or be otherwiſe « deliver- 
ed by due courſe of law. Upon a habeas corpus it was 
M 2 | moved. 


from arreſt. 


ed. 
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moved, that the defendant might be diſcharged. One 
reaſon whereof was becauſe the {tatute requires, that there 
Mall be interrogatories exhibited for his examination, that 
ſo he may have time to conſider of his anfwer, and it can 
then appear to the court, whether he is bound to anſwer: 

perhaps this prevarication migat be in a matter they had 
no power to inquire into. And by the court; Interroga- 
tories are a term known in law, and import that the que. 


ſtions are put in writing. And they faid that Holt Ch. ]. 


held, that the bankrupt ought-to have a copy, and time 
to conſider of his anſwer. Sir. 880. 


Or nat anſiuer fully} In the aforeſaid at of K. and Sch 


mon Nathan, another objection againft the commitment 


was, that they commit him, becauſe. upon his examina- 
tion he h ad notoriouſy prevaricated ; this being too looſe an 
expreſſion, for he might prevaricate, and yet give a full 
anſwer at laſt. And by the court; Where theſe ſpecial 


authorities are given, the words of the act ought to be 


purſucd. Str. 880. 


The commiſi ners may * avarrant commit him] H. 1 0. 
3. K. and Ferret. The defendant being brought up by 
-babeas corpus, appeared upon the return to have been 
committed, “ until fuch time as he ſhall ſubmit himſelf 


© to*the ſaid commiſioners or the major part of them, 


and full anſwer make to their ſatisfaction, to the que- 
«* ftion fo put by them to him as aforeſaid.“ Which 
queſtion was ſpecified in the warrant to have been, that 
dince he did admit there was a deficiency of 13,5130, he 
mould give A true and particular account what was become 
of it, and how he had diſpoſed thereof. His anfwer was, that 
on goods fold the laſt year he had ſoſt upwards of 2, ocol; 

that by mourniags he had loſt upwards of 1000]; and 
that for 9 or 10 years (he was ſorry to fay: it) he had been 
extremely extravagant, and ſpent large ſums of money. 
Which anſwer not being ſatisfactory to the commiſſion- 


ers, they committed bim as aforeſaid. And now the 


court, judging the anſwer to be very inſufficient and un- 
ſatisfactory, ordered him to be remanded, Afterwards, 
he was brought up again, and it appeared, that he had 
given a further anſwer, and particularized 2 woman 
upon whom he had ſpent 5,0001, from December 1758 
to December 1759, and parcicularized the times of ſend- 
ing and giving it to her; but that no other perſon was 
privy to this, and that the woman - (whoſe, name was 
Sarab Powell, otherwiſe Taylor,) is dead, as he has 
heard: with ſeveral other improbable circumſtances. It 

Was 
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purſue the ſtatute. | | 
Another commitment zi diſcharged by due courſe of 1aw, 


reaſan for not ſigning. 
And if the gaoler ſhall ſuffer him to eſcape, or to go 


Baänkrupt. 


was urged, that now having given a full anſwer, he 
eught to be diſcharged; that it is not material, in the 
preſent reſpect, whether his anſwer be true or falſe, or 
whether his conduct was prudent or imprudent; and if 
he be not now diſcharged, he muſt be impriſoned for life. 
But the court ſtill held the anſwer to be incompleat and 
unſatisfatory, and again ordered him to be remanded, 
(And this man was afterwards convicted and executed, 
for concealing his effects.] Burr, Mansfield. 1122, 
1215. | 
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Tull he ſhall ſubmit to them, and full anfuver mate] In the | 


aforeſaid caſe of So/aomen Nathan, the. commitment was, 


until he ſhalt make a full and true difcioſure and difeovery of 


his eflate and effects, or be otherwiſe deituered by due courſe of 
law. And by the court; I his commitment not purſuing 
tie words of the ſtatute, the priſoner muit be diicharged. 
Str. 880. 


A. 8 IF. Brach's caſe, A commitment until he ſhould 


comform himſelf to their authority, was adjudged ill, becauſe 


too general; ſince they have authority in other matters 


belides that: and it is beſt in the like caſes, ſtrictly to 
I.. Raym. 100. Fe 
adjudged ill for the ſame reaſon. id. 851. | 
But if on an habeas. corpus there appear inſufficiency in 
the warrant of commitment, the judge nevertheleſs thall 
commit him to the ſame priſon, to remain as aforeſaid, 
unleſs it be made appear that he hath fully anſwered all 
lawful queſtions, or unleſs it appear that he had ſufficient 
1 N 


without the walls or doors of the priſon; he ſhall, on 
conviction by indictment or information, forfeit 5201 to 
the creditors. id. SES 

Alſo, the gaoler ſhall, on requeſt of any creditor who 
{hall have proved his debt, and producing a certificate 
taercof under the hands of the commiſſioners, produce 
and ſhew him to ſuch creditor ; on pain of 1001 to the 


_ creditors, by action of debt. 2d. /. 19. 


20. And by the faid ſtatute it is enacted, that if he ſhall 
not within the ſaid time ſurrender himſelf to the commil- 


ſioners, and ſign ſuch ſurrender, and alſo ſubmit to be 


examined from time to time on oath, and in all things 
conform to the ſtatutes concerninz bankrupts, and allo 
on his examination fully diſcover all his citate, and how 


* 
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ſurcendring ang 
contarming fe- 


lony, 


diſpoſed of, except what bath been bona fide d.ipoled of 


cone aling the 


Bankrupt's wife 
way bc examin- 


And every other 


eftate to be diſ- 
poſed of by tale, 


Bankrupt. 

in the way of his trade and dealings, and except what 
hath been laid out in the ordinary expence of his family, 
and alſo deliyer up to them all his effects (except the ne- 
ceſſary wearing apparel] of himſelf, and wife, and chi]. 
oren) ; then in caſe of any default and wilful omiſſion in 
not ſurrendring and ſubmitting to be examined, or in 
caſe he ſhall remove, conceal, or embezzle any part of 
his eſtate to the value of 204, or any books of account, 
or writings relating thereto, with intent to defraud his 
creditors, and be thereof convicted by indictment or in- 
formation, he ſhall be guilty of felony without benefit of 
clergy, and his eſtate ſhall be divided among his creditors, 
0. 1. N * 

21, And every perſon who ſhall accept any truſt, or 
conceal any eſtate of the bankrupt, and ſhall not in forty- 
two days after ifluing the commiſſion, and notice thereof 
in the gazette, diſcover the ſame in writing to one or 
more commiſſioners or aſſignees, and ſubmit himſelf to be 
examined; ſhall forfeit to the creditors 1001, and double 
value of the eſtate conccaled, by action of debt with full 
colts, 5 G. 2. c. 30. / 21. 

22. Alſo the commiſſioners may examine on oath the 
bankrupt's wife, like as other perſons, 21 F. c. 19. 
8, 6. 5 8 | 

/ 23. As alſo they may examine in like manner every 
other perſon duly ſummoned before, or preſent at their 
meeting, touching the perſon, trade, dealings, eſtate, and 
effects of the bankrupt, and any acts of bankruptcy by 
him committed ; and may take down in writing the an- 
ſwers to verbal examinations, which the party ſhall ſign; 
And if any of them ſhall refuſe to anſwer, or not anſwer 
fully all Jawful queſtions, or refuſe to ſign the ſame, the 
commiſſioners may by warrant commit him to priſon 
without bail, till he ſhall ſubmit to them, and full an- 
ſwer make, and ſign the ſame ; in like manner as is ſaid 
before in ſection the 19th concerning the bankrupt him- 
felf. 5G. 2. c. 30. /. 16, 17, 18, 19. | | 

24. The ſaid commiſſioners ſhall have power by their 
diſcretions to take ſuch order with the lands of ſuch bank- 
rupt ; as well copy or cuſtomary hold as freehold, which 
he had in his own right before he became a bankrupt; or 
which he purchaſcd jointly with his wife or child to the 
only uſe of ſuch bankrupt, or for ſuch uſe or intereſt as 
he may lawfully part with; or with any perſon of truſt to 

any ſecret uſe of ſuch bankrupt ; and alſo with all his 
money, goods, chattels, wares, merchandizes, and dedts j 
; | all 


- 


Bankrupt. - 
md cauſe all the ſame to be ſearched and appraiſed to the 
beſt value they may ; and the ſame to be ſold by deed in- 
dented, and inrolted in a court of record; or otherwiſe 
ordered for payment of the creditors. 13 El. c. 7. ,. 2. 
25. And if any lands or goods ſhall deſcend or come to 
the bankrupt afterwards, before the debts be fully paid ; 
the ſame ſhall be diſpoſed of in like manner. 13 El. c. 7. 

11. | 
26. But this ſhall not extend to lands aſſured by ſuch Lands ſold bona 
perſon before he becomes bankrupt, provided the aſſur- fle. 
ance be made bene fide, and not to his own uſe only, oc 
of his heirs z and that the party to whoſe uſe they are aſ- 
ſured, be not privy to the fraudulent purpoſe of the bank= 
rupt to deceive his creditors. 13 El. c. 7. J. 12. | | 

27. Alſo the commiſſioners may by deed indented, and fate tai. 
inroiled at VMeſtminſter in fix months, fell the bankrupt's 

eſtate in tail, whereof no reverſion or remainder is in the 
king or of the king's gift; which ſale ſhall be good 
againſt all perſons, whom the bankrupt by common 
recovery, or otherwiſe, might cut off, 21 F. c. 19. 

12. | | 
F 28. Alſo, if the bankrupt hath conveyed any eftate, on Eftzte mort- 
condition, or power of redemption, at a day to come, by paged. 
payment of money, or otherwiſe ; the commiſſioners be- 
fore the time of the performance of ſuch condition may 
appoint under their hands and ſeals any perſon to make 
tender or payment of money, or other performance, as 
fully as the bankrupt might have done; and may diſpoſe 
of the eſtate redeemed for the uſe of the creditors, as 
fully as any other eſtate of the bankrupt. 21 F. c. 19. 

ſ. 13. | 
4 — Perſons purchaſing copyhold or cuſtomary lands cuſtomary 
{hall pay fine to the lord of the manor, who ſhall there- lands. 
upon admit them. 13 El. c. 7. ſ. 4. 

In order, to ſave the expence of two fines, it was re- 
commended by the lord chancellor. Hardwicke in ſuch 
Caſe, to leave out the copyhold eſtate in the aſkgnment ; 
and then the commiffioners, when they can meet with 
a purchaſer, may convey to him in the firſt inſtance, 
1 Ak, 96. | n 
30. Effects which a bankrupt hath as executor only Effects which be 
ſhall not be applied to the uſe of the creditcrs ; but ſhall bath as exe- 
go according to the direction of the t.ſtator. 1 tt. 

101. . | | 
31. Commiſſioners and others by warrant under their Commiſſioners 
hands and ſeals, may break op:n the bankrupt's houſes, — * 
&2ars, trunks, and cheſts, where he or any of his goods 

"M0 4 _ thall 


Bankrupt's fu- - 
ture eſtate. 
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ſnall be reputed to be, and ſeize upon and order his body 
and goods as before is ſaid. 21 J. c. 19. /- 8. 


Bankrupt fran- 32. If the bankrupt ſhall convey ta any of his children, 
evlent'y CoBVY* or other perſon, any lands or goods, or transfer his dots 
108. in other mens names, except the ſame be conveyed or 


transferred on marriage of any of his children, or for 


ſom» valuable r N ; the ſame way be pos of 
le manner. 1 J. . 15. . 

And if the bankrupt ſhall on his examination be found 
fraudulently to have conveyed his lands; goods, or eſtate, 
to the value of 20/, to defraud his creditors, and ſhall not 
dilcover the fame, and (if it lie in his power) deliver the 
ſame to the commiſfioners or il he cannot make it appear 
to the commiſſioners, that he hath ſuitained ſome caſual 
loſs whereby he is diſabled to pay what he oweth; he ſha], 
on conviction upon indictment at the affizes or ſeſſions 
be ſet on the pillory in ſome publick place for two hours, 
and have one of his ears nailed to the piltory, and cut off, 

21 J. c. 19. / 7. 
33. And if any bankrupt, after iſſuing the commiſiion, 


Bankrupt com- 
pounding with 


hoes folks ſhall compound with the perſon ſuing out the ſame, for 


out the com- more than his proportion with the ret of the creditors ; 

miſſion. ſuch commiſſion may be ſuperſeded, and the Icrd chan- 
cellor may award to any creditor petitioning another com- 
miſſion, and the perſon ſo compounding ſhal] Jofe his 
whole debt, and deliver up to the new commiſſioners all 
he ſhall have fo received for the uſe of the other creditors. 
6. . e. 30. / 24. 

Debtor paying to. 34. If a debtor to a bankprupt pays him voluntarily, 

# bankivp:, he mult pay it over again, but it is otherwiſe it he pays 
him by compulſion of law. Read. Bankr, 

Money received 35. But no real creditor of the bankrupt ſhall be liable 

of s bankrupt. to refund to the aſſig nees, any money which before the 


ſuing forth'the commiſſion was in courſe of trade received | 


by him of the bankrupt before he had knowledge of the 


perion's becoming a bankrupt, or being inſolvent. 19 
G. 2. c. 19. þ, 1. 


Purchaſer notto 36. And no purchaſer for valuable conſideration ſhall | 


be mp ached af 


be impeached, unleſs the commiſſion be ſued out in five 
ter five years, 


years after the perſon ſhall become bankrupt. 21 J. e. 
19. / 14. 


Bankidpen con- 37. If the bankrupt, at the time he ſhall lope bank 


peying their rupt, ſhall by conſent of the true owner, haye in his poſ- 
eee keep- ſeflion and diſpoſition any goods whereof he ſhall be re- 
up poliethon, puted. owner, and take upon him the fale or diſpoſition 
7." 555 #2 ref 82 Owner ; the nene wy diſpoſe of the 


E lam#z 
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lame, as fully as any other part of the bankrupt's eſtates, 
21 J. e. 19% „ | 


eing an accountant or indebted to the king ; the com- 
miſſioners may examine upon oath, whether the ſaid debt 
were due to ſuch debtor or accountant, of. any contract 
originally made between ſuch accountant, and the bank- 
rupt ; and if it was made with any other perſon than the 


ſaid accountant, or for the uſe of any other perſon, the 


commiſſioners proceedings ſha!l be available againſt the 


ſaid extent. 21 F. c. 19. / 10. | 


| Otherwiſe, an extent of the crown is available againſt 


a commiſſion of bankruptcy ; the crown not being with- 


in the ſtatutes of bankrupts. 1 Ait. 262. 
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38. If any eſtate of the bankrupt be extended after he Debt due to the 
is become a bankrupt; by any perſon under pretence of his * 


9. The commiſſioners or aſſignees may ſtate accounts Commiſſioners - 
between the bankrupt and his debtors or creditors, and Wan ſtate ace 


ſet one debt againſt another, and the balance only ſhall 
be paid on either fide. 5 G. 2. c. 30. /. 28. 


Counts. 


40. Alſo the aſſignees with conſent of the major part 1, refer to ar- 
in value of the creditors preſent at a meeting purſuant to bitration and 


notice to be given in the gazette, may ſubmit diſputes re- 
lating to the bankrupt's eſtate to arbitration; and may 
compound for debts owing to the bankrupt. 5 G. 2. 


c. 30. / 34, 35. 


41. Credigors of a joint eſtate, where there are no ſe- Joint t 


parate creditors, may exhauſt both thejoint and ſeparate 
eſtate; but where there are both joint and ſeparate eredi- 
tors, the joint creditors (as they give eredit to the joint 
eſtate) ſhal} have firſt their demand on the joint eſtate, 
and the ſeparate creditors (as they give credit to the ſe- 
parate eſtate) ſhall have firſt their demand on the ſeparate 


_ eſtate: But if there be a ſurplus of the ſeparate eſtate, 


the joint creditors. are intitled to it ; for a bankrupt has 


no right to any thing, til} they are fully ſatished. But 


for the ſaving of expences, where there is a joint com- 
miflion depending, it ſeemeth beſt for the ſeparate credi- 


tors not to take out a ſeparate commiſſion, but to apply 


to the court for an order to be admitted to come in and 
prove their debts under the joint commiſſion. 1 4th, 67, 
138, 227. | 


42. Every perſon who ſhall, after the time of ſurren- Revd heel} 


compound. 


raderss 


der, voluntarily make diſcovery to the commiſſioners or ering. 


aſſignees, of any part of the bankrupt's eſtate, notbefore 
come to the knowledge of the aſſignees, ſhall have 3 /. 


Per 


— — 2 
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Perſons having 


—— 


Per cent. and ſuch farther reward as the affignees * the 


major part of the creditors in value, preſent at any meet- 
ing, ſhall think fit. 5 G. c. 30. /. 20. 
43. Creditors having ſecurity by judgment, anne 


ſecurity, to have recognizance, ſpecialty with penalty or without, or other 


oaly their hare, 


Securities for 
money not 
become due. 


ſecurity, or having no ſecurity, or having made attach- 
ments in London, or elſewhere by any cuſtom, of the 
goods of ſuch bankrupt, whereof there is no execution 
or extent ſerved and executed upon the lands, goods, or 
eſtate of ſuch bankrupt before he ſhall become bankrupt, 
ſhall not be relieved for more than a rateable part with 
the other creditors, notwithſtanding any penalty or 
greater ſum contained in ſuch ſecurity. 21 F. c. 19. 


” 

44. Perſons taking ſecurities, payable at a future day, 
for goods delivered to perſons who ſhall become bank- 
rupts before the time of payment, ſhall be admitted to 


prove their ſecurities, and receive their proportion, de- 


Bottom-ree ; 
inſurance. 


| k 8 b 
— 


Landlord for his 47. A landlord may diſtrain for his rent upon a bank- 


rent. 


ducting intereſt from the time of payment to the time it 
would have become due. 7 G. c. 31. J 1, 2 

But where the payment depends upon a future con- 
tingency, as if a ſecurity be made to pay to the wife ſo 
much in caſe ſhe ſurvives her huſband, here ſhe cannot 
come in amongſt the creditors, becauſe it is intirely un- 
certain whether fhe ſhall ever have any demand or not. 
And in caſe of the event happening afterwards, ſhe can 
only come upon the bankrupt's future eſtate, 1 Bar- 


— 5 
3. The obligee in any bottom-ree, or reſpondentia 


bond. and the aſſured in a policy of inſurance, ſhall be 
adaitted to claim ; and after the loſs or contingency, to 
prove the debt thereon, in like manner as if the ſame had 
happened before iſſuing the commiſſion. 19 G. 2. c. 32. 


＋ 2. 


46. The mortgagee may chuſe whether he will come 
in as a creditor. Read. Bankr. 


rupt's goods, either before or after the aſſignment ; but if 
he neglects to do it, and ſuffers them to be removed, he 
can only come in upon an average with the reſt of the 
creditors. But if the goods remain on the premiſſes, he 
may diſtrain them, even after the meſſenger is in poſſeſ- 
ſion, or after ſale by the affignees. And he is not re- 


ſtricted to one year only, as in the caſe of executions, 


but may diſtrain for his whole arrear. 1 44. 102, 3. 


48. An 


truſts a perſon with the payment of money, who fails, 


| Bankrupt. _ nn 


48. An apprentice, for money to be refunded given Apprentice. 

with him on his binding, ſhall come in only amongſt the 
reſt of the creditors pro rata. I Atk. 149. 1 

9. Where debts carry intereſt, the ſame ſhall be con- Intereſt how to 
tizued down to the date of the commiſſion : but note- be computed, 
creditors have no right to prove intereſt upon them, un- 
leſs it is expreſſed in the body of the notes. Even at law, 
where notes are for value received, and intereſt is not ex 
preſſed, the jury do not give the plaintiff, in an action 
upon the notes, intereſt for them, but by way of damages 
only : and commiſſioners of bankrupts cannot award da- 
ages. 1 Alk. 151, 259. | ; | 

o Aſſignees ſhall not be anſwerable for loſſes occa- * how 
ſioned by their own neceſſary acts; but if an aſſignee = 1 
and the money is loſt, ſuch aſſignee ſhall be anſwerable 
over to the creditors, unleſs he conſulted the body of 
the creditors in the appointment of ſuch agent, 1 At. 
87. 


due to himſelf. 


private debt, which is owing to him from that perſon: 
he hath his remedy at law, and ought not to intermix 
his own private affairs with the commiſſion, to which he 


is only a truſtee, 1 Atk. go. 
52. If any perſon ſhall ſwear that any ſum is due to Swearing to a | 


him from the bankrupt, which is not due, or more than ie det. 


is due ; he ſhall ſuffer as in caſes of perjury, and more- 
over forfeit double to the creditors. 5 C. 2. c. 30. /. 

29. | = 

150 The aſſignees ſhall keep books of account of all Aſſignees to 
ſums and effects received; which every creditor who hath Ke books. 
proved his debt may inſpect at all ſeaſonable times. 5 G. 
2. c 30. fo AGe-:7; © Fe | | 

54. The aſſignees ſhall, after four months, and with- Firſt dividend. 

in twelve months after iſſuing the commiſſion, cauſe at 


leaſt twenty-one days notice to be given in the gazette, 


of the time and place the commiſſioners and aſlignees in- 
tend to meet to make a dividend ; at which time, - the 
creditars who have not before proved their debts may 
prove them: and the afhgnees ſhall produce fair ac- 
counts, and be ſworn. to them before the commiſſioners, 
if required by the creditors ; and they ſhall be allowed 
therein all reaſonable expences. And the commi(- 
ſioners may then order, under their hands, a diſtribu- 
tion (to every creditor à portion ratelike, according 
| x | dhe 


51. An aſſignee, who is an officer of the court, and an Aſſignee cannez 
officer of the commiſſion, ſhall not be allowed to ſtop a retain for money 
\ perſon's ſhare in the dividend, on account of his own 


| 
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the quantity of his debts, 13 El. c. 7. / 2.); which 
order ſhall contain tbe time and, place of making it, 
and the total of the debts proved, and of the money in 
the hands of the affignees, and how much in the pound 
ſhall be then diſtributed; one part of which order ſhall 
be filed among the proceedings under the commiſſion, 
and each of the affignees ſhall have a duplicate thereof, 
And the aſſignees ſhall take receipts for the tame, in a 

book to be kept for that purpoſe. 5 G. 2. c. 30. /. 33. 
Allowance to 55. The bankrupt ſurrendering and conforming, ſhall 
the bankropf. be allowed 51 per cent. if after ſuch allowance, the neat 
produce of his eſtate will pay 10s in the pound; ſo as 
the faid 51 per cent. amount not to above 200 l. 5 
And if the neat produce will pay 12s 6d in the | | 
pound: he ſhall be allowed 71 10s per cent. ſo as it 
amount not to above 2501, N 

And if it will pay 15s in the pound, he ſhall be al- 

lowed 101 per cent. fo as it exceed not above 300 1. : 

If the neat produce will not pay 10s in the pound, the 

bankrupt ſhall be allowed ſo much as the aſlignees and 
commiilioners ſhall think fit, not exceediag 31 per cent. 

5 G. 2. c. 30. .. 7,8. f 

But the ſame ſhall not be paid to the bankrupt, till a 

final dividend ſhall be made; becauſe until that time, 

_ creditors may ſtill come in to prove the debts. 1 At. 208. 

Certificate and 56. But no diſcovery on oath ſhall intitle the bankrupt 
-- 50 chere · to the ſaid allowance, unleſs the commiſſioners ſhall, un- 
i der their hands and ſeals, certify to the lord chancellor, 
that he hath made a full diſcovery of his eitate, and in all 

things conformed himſelf; and that there doth not ap- 

pear to them any reaſon to doubt of the truth of ſuch 

diſcovery, or that the ſame is not a full diſcovery ; and 

unleſs four parts in five in number and value of the cre- 

.ditors, who ſhall be creditors for not lefs than 201, and 

who have proved their debts, or ſome perſon by them au- 

thorifed thereto, ſhall ſign ſuch certificate, and teftify 

6 their conſent to ſuch allowance and certificate, and to the 

| bankrupt's diſcharge, to be alſo certified by the commiſ- 

-fioners ; but the commiſſioners ſhall not certify the ſame, 

till they have proof by adavit of ſuch creditors, or of 

the perſon by them reſpectively authorized, ſigning the 

faid certificate, and of the power by which any perton is 

ſo authorized (and the letter of attorney of a creditor re- 

ſiding in foreign parts, atteſted by a notary public, ſhall 

be ſufficient evidence in fuch caſe of ſuch power, 24 G. 

2. c. 57. . 10.) which faid affidavit, together with ſuch 

power to ſign, ſhall be laid before the lord chancellor 


wich 
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with the certificate in order for allowing the ſame and 
unleſs the bankrupt make oath, that the certificate and 
conſent of the ereditors were obtained fairly and without 
fraud; and unleſs the certificate ſhall, after ſuch oath, be 
allowed and confirmed by the lord chancellor. or two of 
the judges to whom he ſhall refer it: and any of the cre- 
ditors ſhall be allowed to be heard againſt making the 
certificate, and againſt the confirmation of it: nor ſhall 
any commiſſioner ſign the certificate, till after four parts 
in five in number and value of the creditors ſhall have 
ſigned it. 5 C. 2. c. 30. / 10 

And every ſecurity given to . uſe of any creditor, to 
induce him to ſign ſuch allowance or certificate, ſhall be 
void. id. .. 11 

Moreover, no bankrupt ſhall be intitled to ſuch. 88 
ance, who hath upon marriage of any child given above 
1001, unleſs he prove by his books, or upon his oath, that 
he had remaining at the time ſufficient to pay his debts; 
or who hath loſt in one day the value of 51, or in the 
whole the value of 100 l, in 12 mon hs next before his be- 
coming dankrupt, at cards, dice, tables, tennis, bowls, 
billiards, ſhovelboard, cockfighting, horſe- races, dog- 
matches, foot: races, or other paitime or game, or in bear- 
ing a part in the ſtakes, or by betting; or hath within one 
year before he became a bankrupt loſt 1001, dy contracts 
for the ſtock of any company, or publick funds, w cron 
the contract was not to be performed within a week, 
where the ock n. ere agen. 5 C. 2. c. 
3% ife 250972 : 

And morroves, — 24 G. 2. c. 57, When any perſon 
ſhall fraudulently ſwear, before the major part of the com- 
miſſioners, or by affidavit exhibited to them, that a ſum 
of money is due to him from the bankrupt, which ſhall 
in fact not be really wing; and ſhall, in reſpect of ſuch 
fictitious debt, ſign the certificate for ſuch bankrupt's diſ- 
charge; in ſuch caſe, unleſs the bankrupt ſhall, before 
ihe major padt of the commiſſioners have ſigned the certi- 
hcate, by writing ſigned by him and delivered to one or 
more of the commiſſioners or aſſig nees, diſcloſe the fraud, 
and object to the reality of ſuch debt, the certilicate ſhall 
be void, and the bankrupt ſhall not be intitled to his diſ- 
chargs or allowance. 

57. Ihe bankrupt, bo allowance of the certificate, 
| Phat! attend on notice in wiiting from the aſſignees, to 
ſett e accounts, and::ſhall have 28 6d a day allowed for 
attendance ; and if he ſhall neglect or retuſe, be fhall, 
on oath. 2105 by the aflignees before the el 
be apprehended and committed to cloſe gaol, by warrant 

of 
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of the ſaid commiſſioners, till he conform. 5 G. 2. c. 30. 
Commiſſioners 58. To prevent expences, no money ſhall be paid out 
Pay- of the effects for eating or drinking of the commiſſioners, 
or of any other perſon ; nor ſhall] the commiſſioners have 
above 20s each for each meeting ; nor any ſchedule be 
annexed to the deed of aſſignment: Commiſſioners acting 
contrary hereto, ſhall be difabled for ever to act as ſuch, 
5 E. 2. c. 30. 42. 
Half fees on re- 59. If by the death of commiſſioners, or ei it 
newing the com- be neceſſary to renew the commiſſion, half fees only fhal] 
5 de paid. 5 G. 2. c. 30. / 45. 
Attorney s bill. 00. All bills of fees or diſvurſements demanded by any 
ſolicitor, clerk, or attorney, ſhall be fettled and certified 


| 5 G. 2. c. 30. /. 46. 
Bankrupt dying. 61. Bankrupt dying before e ſhall not bin. 
der the diſtribution. 1 J. c. 15. / 17. 

And if the certificate be allowed; in the life-time of the 
bankrupt, it is good, tho' it be not confirmed by the lord 
a 
it ariſes from the conſent of the creditors; and when 
confirmed, it hath its effect from the beginning. 1 Att. 77. 

And the allowance to the bankrupt, being a veſted in- 
: tereſt, ſhall go to his executor. 1 Atk. 208. 

Second dividend. ' 62. In 18 months after iſſuing the commiſſion, the af. 

ſignees ſhall make a ſecond dividend, and ſhall cauſe no- 
| tice to be inſerted in the gazette of the time and place the 

commiſſioners intend to meet to make a ſecond diſtribu- 
tion, and for the creditors who have not proved their 
debts to come and prove them: And at ſuch meeting, 
the aſſignees ſhall produce their account on oath, and 
what is in their hands ſhall by order of the ctmmilonirs 
be forthwith divided. Which ſecond. dividend ſhall be 
final, unleſs a ſuit in law or equity be depending, or part 
of the eftare ſtanding out that cannot have been diſpoſed 
of, or that the major part of the creditors ſhall not have 
agreed to be ſold, or unleſs ſome other or future eſtate of 
the bankrupt ſhall come to the affignees ; which they ſhall, 
as ſoon as may be, convert into money, and in two months 
 diftribute/the ſame in like manner. 5G. 2. . 30. f. 37. 
But no ſuit in equity ſhall be commenced. by the aſ- 
ſignees, without-confent of the major part in value of the 
creditors, who ſhall be preſent at a meeting of the creditors 
purſuant to notice in the gazette. id. ſ. 38. 
Bankrupt's diſ. 63 If the bankrupt ſhalÞbe taken in execution, or ge- 
charge. tained in On) for deve AY before his bankruptcy, by 


by a maſter in chancery, who ſhall have for the fame 203. 


or till after his death: for the operative force of 


if of reaſon 
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reaſon that judgment was abtained before the certificate 
was allowed and confirmed; any judge of the court, on 
roducing the certificate, may order him to be diſcharged 
without fee. 5 C. 2. c. 30. /. 13. | 
And if the bankrupr's eſtate will pay 1558 in the pound, 
he ſhall be diſcharged from all the debts by him owing at 
the time he became bankrupt : And if he ſhall be arreſted 
or proſecuted for any debt due before. that time, he ſhall 
be diſcharged on common bail, and may plead in general, 
that the cauſe of action did accrue before he became bank- 
rupt, and may give this act, and the ſpecial matter in 
evidence ; and the certificate of his conforming, and al- 
lowance thereof, ſhall be ſufficient evidence of the trad- 
ing, bankruptcy, commiſſion, and other proceedings pre- 
cedent to the obtaining the certificate; and a verdict ſhall 
paſs for the defendant, unleſs the plaintiff can prove that 
the certificate was obtained fraudulently, or can make 
appear a concealment by the bankrupt to the value of 101. 
And if the plaintiff is caſt, the defendant ſhall have full 
coſts. 5 G. 1 £6:90> fo'J». 1 W N 
But if any commiſſion of bankruptey ſhall iſſue againft 
any perſon who ſhall have been difcharged by this act, or 
ſhall have compounded with his creditors, or delivered to 
them his eſtate, and been releaſed by them, or been diſ- 
charged by an act of inſolvency, then the body only of 
ſuch perſon conforming ſhall be free from arreſt and im- 
priſonment, but his future eſtate ſhall remain liable to 
his creditors (his tools of trade, neceſſary houſehold goods 
and furniture, and neceſſary wearing apparel of himſelf 
and wife and children only excepted), unleſs the eſtate of 
ſuch rig ſhall produce clear of all charges 15s in the 
pound. - , , __ | 
64. But the bankrupt's diſcharge, and allowance of his Sureties not eiC- 
certificate, will not preclude the creditors from proceed- arge. 
ing againſt his ſureties, 1 Ath, 83, 3 1 
65. The commiſſioners ſhall, on lawful requeſt of the Commiſſioners to 
bankrupt, declare how they have beſtowed his lands and J£ount and pay 
goods, and pay to him the overplus, if any there be. . 
131 ( | 
66. On petition to the lord chancellor, he may order Proceedings to be 
the proceedings to be entered of record, to be at any time 2:2 of re- 
OY and produced as evidence, 5 G. 2. c. 30. 8 
41. 3X 10; #Y 
67. Commiſſioner ſued for any thing done on the ſta- Remedy on com- 
tute of 13 El. and 1 J. may plead the general iſſue ; and miſſioner being 
if he recovers, ſhall have his coſts. 1 J. c. 15. 16. "ors, 
But there is no proviſion for any thing done by them, ot 
by the aſſignees, on any of the ſubſequent ſtatutes. 


. 68. The 
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King's death not 68. The commiſſion ſhall not ARE, * the dezth. of 


to abate th the king. 5 G. 2. c. 30, J 45. 
| Note ; the act of 5 C. 2. c. 30. bo often —— 


above, is but temporary, and by the laſt Fopynuange is 
* force till Ser: 295 17 80, &e. wh 3 


A. Warrant t to apprehend : a bankrupr. | 


Weſtmorland. 1 To 


HEREAS a e Zh ** hands and feals of 
Path this day been produced before me 


ſubing farth that a commiſſion of bankruptcy is iſſued againfl | 


— and that. the: faid is proved before them the 
ſaid being the major part vf the commiſſionors aut ho- 
rized in the ſaid cammiſſion, to be a-bankrupt : And whereas 
application hath been made to me y by order of the 
ſaid commiſuauers, forthe apprehending the . ſaid ——— Theſe 
are therefore to require you, on fight hereof, ta take and ap- 
prehend the ſaid and bring bim before me or ſome other 
of bis majefty's juflices f the peace far the ſaid county, to be 
proceeded againſt according to law.” Gruen. under my an and 
n es —— day. of, &c. 193 


B. Colrttianhl thereon. 


1 


To the keeper of the common gaol 
oe: 19-4219 45 - TG ed the ſaid county, J. P. 
Weſtmorland. J eſquire one of his majeſty's juſtices 

Iof the peace for the ſald oy, 
ſendeth greeting : 


Send. to you "RA th being duly ne to be a 
bankrupt, requiring you to keep him in the ſaid 098 until 
ih be ſhall be ALL actording to law. Given 


warratry. 
I. What it is. 


II. How puniſhed. 


od. What it ac 


\HIS word 3 we have monivad either from 
the Danes, or Normans, vr both: for barratta-in the 
CET i Da niſh >» 


5 © 


WSarratry. 

Daniſb, and baret in the Norman, do equally ſignify a 
quarrel or contention, | vie bid 
Ard a barretor, in legal acceptation, doth ſignify @ 
common mover, exciter, or maintainer of ſuits or quarrels, 
either in courts, or in the country. 1 Inſt. 368. 1 Hay. 
243. | 1 


A common mover] It ſeems clear that no one can be a 


| barrator in r-ſpeCt of one act only; for every indictment 


for ſuch crime muſt charge the defendant with being a 
common barrator. 1 Haw. 243, 4. | 


Mover, exciter, or maintainer] Yet it ſeemeth, that an 
attorney is in no danger of being judged guilty of an act 
of barratry, in reſpect of his maintaining another in a 
groundleſs action, to the commencing whereof he was no 
way privy.. 1 Jaw. 243. | | 


Alio it hath been holden, that a man ſhall notiiee, 


adjudged a barrator, in reſpect of auy number of falſe 
actions brought by him in his own right; for in ſuch. 
caſes he is liable to colts. | 1 Haw. 243. 


In courts] Either courts-of record; or not of record, as, 
in the county, hundred, or other inferior courts, 1 If. 


368. 8 


Or in the country] In three manners: 1. In diſturbance 


of the peace. 2, In taking or keeping of poſſeſſion of 


lands in controverſy, not only by force, but alſo by ſub- 
tilty and deceit, and moſt commonly in ſuppreſſion of 


truth and right. 3. By falſe inventions, and ſowing of 


calumniations, rumours, and reports, whereby diſcord and 
diſquiet may grow between neighbours.. 1 /n/?. 368. 


II. How puniſted. 


By the ſtatute of 34 Ed. 3. n The juſtices of the gaps 


ball have power to reſtrain all barrators, and to purſue, ar- 


reſt, take and chaſtiſe them, according to their treſpaſs or 


offence, | | | 
And altho' this ſtatute doth not create the offence, but 
ſuppoſes it at common law, and only appoints the puniſh- 


ment, yet an indictment of barratry, concluding againſt 
the form of the flatute, is holden to be good, and agree- 


able to many precedents. Cro. Eliz. 148. 1 Haw. 244. 
But it hath been reſolved, that ſuch indictment is not 

good, without alſo concluding again/t the peace; for this 

is an eflential part of it, as being an offence by the com- 

mon law. 1 Haw. 244. 5 ME 

Vote bo. N ; And 
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And it hath been holden, that an indiftment of this 
kind may be good, without alledging the offence at any 
certain place; becauſe, from the nature of the thing, con- 
fitting of the repetition of ſeveral acts, it muſt be intended 
to have happened in ſeveral places; for which cauſe it is 
ſaid, that a trial ought to be by a jury from the body of 
the county. 1 Haw. 244. | 

Which caſe, and that of a common ſcold, ſeem to be 
the only offences for which a general indictment will lie, 
without ſhewing any of the particular facts in the indict- 
ment ; for barratry is an offence af-a complicated nature, 
conſiſting in the repetition of divers acts in diſturbance of 
the peace, and it would be too prolix to enumerate them 
in the indictment; and therefore experience hath ſettled 
it to be ſufficient to charge a man generally as a common 
barrator, and before the time to give the defendant a note 
of the particular matters which are intended to be proved 
againſt him; for otherwiſe it will be impoffible to prepare 
a defence againſt ſo general and uncertain a charge, which 
may be proved by ſuch a multiplicity of different inſtances; 
and therefore the court generally will not ſuffer. the pro- 
Fecution to go on in the trial of the indictment, without 
ſuch note being given to the defendant, r Haw. 244, 
2 Haw. 226, 7. | Oy. 

As to the kind and manner of puniſhment, it is ſaid, 
that if the offender be a common perſon, he ſhall be fined 
and impriſoned, and bound to his good behaviour ; and if 
he be of any profeſſion relating to the law, he ought alſo 
to be farther puniſhed, by being diſabled to practiſe for 
the future, 1 Haw. 244. OS 1G 

And by the 12 G c. 29. If any perſon, who hath 
been convicted of forgery, perjury, ſubornation of per- 
Jury, or common barratry, ſhall practiſe as an attorney 
or ſolicitor ; he ſhall be tranſported for ſeven years, 
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Concerning the ſettlement of baſtard. children, 
5 254, ee 4 7x JE ne Poog. | 8 e TON 


J. Who ſhall be deemed a baftard. © 
II. Securing the reputed father. 
III. Order of filiation and maintenance. 
%;; ¶nò. ↄ , ² 
V. Puniſhment of the mother and reputed father. 
Vl. Mother or reputed father running away. 
VIL Mardering a baſtard child. © 
VIII. Capacity of a baſtard as to inheritance.” 


I. Who ſoall be deemed a baſtard. 


1. EE word baftard ſeemeth to have been brought*ſeaning of the 
| unto us by the Saxons; and to be compounded of wann 
baſe, vile or ignoble, and art, or ffeort ſignifying a riſe | 
or original. By the common people in the north (amongſt 
whom is preſerved much of the ancient Saxon) it is ſtill 
pronounced 4aftart, denoting a perſon ſprung from a vile 
or fpurious origin; even as an xp/tart is a perſon fuddenly 
riſen from à mean extraction in general. es 
2. Lord Coke ſays, We term all by the name of baſtards Baſtard born in 
that are born out of lawful marriage. By the common lawful marriag. 
law, if the huſband be within the four feas, that is, with- | 
in the juriſdiction of the king of England, if the wife hath 
iſſue, no proof is to be admitted to prove the child a ba- 
ſtard, unleſs the huſband hath. an apparent impoſſibility of 
procreation, as if the huſband be but eight years old, or- 
under the age of procreation, ſuch iſſue is baſtard, albeit 
he be born within marriage. But if the iſſue be born 
within a month, or a day, after marriage, between par- 
ties of full lawful age, the child is legitimate. 1 {nft.. 


1 


M. 6 G. 2. Lomax and Holmdem, In ejectment the 
queſtion on a trial at bar was, whether the leſſor was ſon 
and heir of Caleb Lomax, eſquire, deceaſed; which: de- 
pended on the queſtion of his mother's marriage. And 
that being fully proved, and evidence given of the huſ- 
band's being frequently at London, where the mother liv- 
ed, ſo that acceſs muſt be preſumed; the defendants were 
admitted to give evidence of his inability from a bad ha- 

: $ N 2 | bit 
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bit of body. But their evidence not going to an impoſſ. 
bility, but an improbability only ; that was not thought 
ſufficient, and there was a verdict for the plaintiff. Fry. 


AAS it is ſaid, that formerly if the huſband was within 
the four ſeas, no proof of non-aceſs. to his wife was ad- 
mitted, but the child was dcemed to be his; but as this 
notion was built on no rational foundation, it is now en- 
tirely departed from; and though the huſband and wife 


are both in England, if there is fuſkicient proof that he 


had no acceſs to her, the child will be a baſtard. And 
this was determined in the cafe of Pendrell and Pendrell, 
A. 5 G. 2. which was an iſſue out of chancery, to try 
whether the plaintiff was the heir at law of one Thomas 
Pendrell. It was agreed, that the plaintiff's father and mo- 
ther were married, and cohabited for ſome months; that 
they parted, ſhe ſtaying in London, and he going into 
Staffordſhire, that at the end of three years the plaintiff was 
born. And there being ſome doubt upon the evidence, 
whether the huſband had not been in London within the 
laſt year, it was ſent to be tiied. And the plaintiff reſted 
at firſt upon the preſumption, of law in favour of legiti- 
macy, which was encountered by. ſtrong evidence of no 


acceſs. And it was agreed by. court and counſel, on the 


trial at Guildhall, before Lord Ch. J. Raymond, that the 
old doctrine of being within the four ſeas was not to take 
place, but the jury were at liberty to conſider ↄf the point 
of acceſs, which they did, and found againſt the plaintiff. 
And the court of chancery acquieſced in the determination. 
Str. 925. Andr. 9. 


T. 10 G. 2. K. and the inhabitants of Belall in York- 


ſpire. An order was made upon one Moor, as the putative 


father of two baſlards, born of the body of Elizabeth the 


wite of Richard Sharpleſs : in which it was ſtated, that for 


ſeven years be fore, the huſband had had no acceſs. to, her, 


the having never ſeen or heard of him all that time, and 
not knowing whether he was alive or dead; which the 
juſtices adjudge to be true, and that Moor is the father of 
them, and order him to provide accordingly. Upon ap- 
peal to the ſeſſions, the caſe is ſtated with ſome variation: 


that i in 1728, ſhe was married to Sharpleſs, then a ſoldier 


in Mullin's troop, in a barn, by a perſon not in the habit 


of a clergyman ; that there had been no acceſs for ſeven. 
years: but it appearing by a certificate from the commiſ- 


ſary general's, office, and from the evidence of Simon 


Clarkſon, that one Richard Sharples, who he was told was 


formerly in Mullin's troop, was muſtered as a private 


hes ay 5 * 8 gen- 
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gentleman in the third troop of horſe guards, from June 
25, 1733, to Feb. 23, 1736, though Clarkſon ſaid he could 
not take upon him to ſwear that it was the ſame Richard 
Sharpleſs pretended to be matried as aforeſaid; upon this 
ſuppoſition of the huſband's being alive, the ſeſſions were 
of opinion, the children were not baſtards, and reverſed. 
the order of the two juſtices, And now upon debate, the 
order of ſeſſions was quaſhed, and the order of two juſtices 
confirmed: for it being ſtated in both orders, that there 
was no acceſs according to the caſe of Pendrell and Pen- 
drell, it was immaterial whether the huſband was alive or 
WOW HO WO o 
And, M. 10 V. RK. ind Abberton. The cafe was, a 
feme covert, during the abſence of her huſband at Cadix, 
was brought to bed of baſtard; and her huſband was not 
in England from the time of her conception, till ſhe was 
brought to bed. "Fhe\queſtion was, whether this child was 
a baſtard, efpecrally within the words of the ſtatute of the 
18 Eliz. (hereafter following) which ſaith, children begotten 
and born out of lawful matr#hony ; which cannot be ſaid of 
this caſe, the mother being married at the time of the birth 
of the child; and if ſuch a mother ſhould kill ſuch child, 
ſhe could not be guilty of murder withinthe ſtatute of the 
21 J. c. 27. © But by the court; He is à baſtard who 'is 
begotten and born of a feme covert, whilft the huſband is 
beyond the four ſeas.” And in a real action if general 
baſtardy was pleaded, the biſhop ought to certify ſuch a 
one à baſtard. And where a man is a baſtard, he is ſuch 
to all purpoſes,” and why not within the 18 El. For though 
the ſtatüte of 21 J. is à penal law, * the act of 18 El. 
is a remedial law. L. Riym. 39%, 309. 
3. But'this'non<acceſs of the Kutbane ought to be proyv- How far the 
ed otherwiſe than upon the wife's oath; as jn the follow wife's oath ſhall 
ing caſe; M. 8 G. 2. X. and Reading. **Fhe defendant pr apo a in 
pa” { 1. wee 120 B52 vahe AOObTIEVS. 2071140. fuch caſe, 
Reading was adjudged by ap order of W to be the 
putative father of a baſtard child, begotten of the wife of 
one Almont of Sherborn. Tbeè ſaid woman, on the appeal, 
gave evidence, that the ſaid Reading had carnal knowledge 
of her; body 4 mor- about Aut" 17 32, and ſeveral times 
ſince; and that her huſband Had no acceſs to her from 
Merry to the time of het examination 1 
being the z 


-- 


* * 


her examination in that court, 

d of October. 1 73 3; and that the ſaid Reading was 

the father öf the fad Child: And the queflion on removal 
of the ſame into the kinng's bench was, whether the wife in a 

this caſe ſhould be admitted as an evidence fot or againſt her 
huſband; and to baftardize her On child. And the whole 
court were of opinion, that the wife could be a witnels to 

| 23 * no 
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Child born du- 


order the appears to 
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no other fact but that of incontinence, and that this ſhe | 


mult be admitted to be witneſs to from the neceflity of the 
thing; but not to. the abſence of her huſband; which 
might properly be proved by other witneſſes. ; and likened 
it to the caſe of hue and cry, where the perſon robbed 


2 be admitted a witneſs of the fact of robbery, but not 


to prove any other matter relating thereto, as in what 
hundred the place was, and the like, becauſe that may be 
proved by others. Se. Ca. V. 2. 175. 

And in the caſe of X. and Rooke, M. 26 G. "os "The 
order of the two j juſtices ſtates; ; it appears to us by exa- 
mination of Dorothy the wife of the reverend Mr. Henry 
Bird, that ſhe lived ſeparate from her huſband: from A i- 
chaelmas 1750, to February 1752; and that ſhe has not in 
all that time ſeen or been with, him, he being a. priſoner 


in York caſtle: That John Rage had carnal knowledge of 


her body, on the, 3575 8 * anuary 1750, and got her with 
child of the ba tard. Exception. was taken, that the 
mh bh thi caſe, was an incompetent, witneſs, By Le 
4 the court; Ho fas the evidence of the wife 
is. 25 1 adit 1 upon orders. of baſtardy, is now ſettled 
in the « ale of and Reading; where the wife appeared 
upon t e order to be the only witneſs to charge the puta» 
tive ſather: upon this, the order was quaſhed; and 
reaſon given by the court was, that the wife might be ad- 
mitted te prove the act of ad angry ex nel fox of that 


een 


ay hr of which there : way be e og a Sim, nd be- 


the order bad, but the facts to ich, ſhe is. ee 
The neceſity of the thing excepts her, as to the fact of 
adultery, out of the general rule; but not as to the fact 


of no accels, -for that may be roved by particular circum- 


ſtanges examinabte b the juſtices below. But upon this 
4 5 only evidence; and her decla- 
rations are not admiſſible to 2 her iſſue. And the 
_ Auger, Was quaſhed, 1. Wilſon 34 5 
Bat in the caſe. of K. and Basel. emen The 
order reciting, that on the examination of the mother, and 
on 1 2 pres, it appeared. that her, huſband had no icceſs 
to 5 Jer 1d to bes good ; for there the woman's 
is not 5 7 7 forth h as the only evidence, but otber proofs which 
muſt be intended legal. proof. Andr. 8. 


- ho Me. 5 An. St. Gearge* s and St. Margaret's We: „ 


dcs. Where a woman is ſe paraſed from her huſband by a diyorce 


a e & tharo, the e A has during the leber zeige 
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are baſtards.s ; for a due obedience to the ſentence. haſt be 
intended, unleſs the contrary be ſhewed.: but if a huſband 
and wife, without ſentence, do part and live ſeparate, che 
children ſhall be taken to be legitimate, and fo deemed.ti}l 
the contrary be proved, for acceſs thall be intended. But 
if a ſpecial verdict find the man had no accefs, it is a baſ- 
tard; and ſo was the opinion of lord Hale, in the caſe of 
5 Diclins and Collins. i Salk. 123. 

5. The law hath appointed no exact certain time, for Widow having 
the birth of legitimate iſfuc, by the widow after the death ee, 
of 1 huſband. 1 Danv, 726. 5 

M. 7 J. Alſip and Bowtrell. The queſtion was, whe- 
ther, the woman being delivered of a child forty weeks 
and nine days after the death of her huſband, ſuch child 
ſhould be deemed a baſtard. And it was weaned. that her 
deceaſed huſband's father did much abuſe. her, and cauſed 
her to lie in the ſtreets; and three phyſicians (two of 

them being doctors of phyfick) made oath, that the child 
came in time convenient to be the child of the party who 
died; and that the uſual timę for a woman to go with child, 
is nine months and ten days, to wit, ſolar months, at thi 

days to the month, and not lunar months; and that b 
reaſon of the want of ſtrength in the woman or the child, 
or by reaſon of ill uſage, ſne might be a longer time, viz. 
to the end of ten months or more. And the phyſicians far- 
ther affirmed, that a perfect birth may be at ſeven months, 
according to the ſtrength of the mother or child, which 
is as long before the time of the proper birth. And by the 
ſame reaſon it may be as long deferred by accident, which 
is commonly occaſioned by infirmities of the body, or paſ- 
ſions of the mind. And the child was n to be er 

| bande Cre. Fac. 541. 
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- Securing the reputed —.— gc a | 


37 thes * 31, Whereas the laws now in 3 
are not ſufficient to provide for the ſ;curing and indemni- 
fying pariſhes and other places, from the great charges 
frequently ariſing from children begotten and born out of 
lawful matrimony; it is enacted, That if any ſingle woman 
Hall be delivered of a. baftard child, which, ſhall be chargeable, 
or likely to become chargeable to any pariſh or extraparechial 
Place; or ſhall declare herſelf to be with child, and that juch 
child is liteiy te be bern a baſtard, and to be chargeable, #0 any 
pariſh or. extraparochial place; and Hall i in either of ſuch caſes, 
in an examination (A.) to be taken in writing, upon cath, be- 
N one juſtice of the * city, or town corporate, where 


N 4 ſuch 


Baſtards. 


ſuch pariſh er place ſhall lie, charge any perſon with having 


gotten her with child; it ſhall be lawful for Lee Juftice, upon 
application made to him by the overſeers of the poor of ſuch pa- 


riſh, or one of them, or by any ſub/lantial houſholder of ſuch 
extraparochial place, to iſſue out his warrant (B) for the in- 
mediate apprehending ſuch perſon ſo charged as aforeſaid, and 
for bringing him before ſuch juſtice, er before any other of his 
majeſly*s juſtices of the peace of ſuch county, city, or town cor- 
porate + And the juſtice before whom ſuch perſon ſhall be brought 
Pall commit (C) him to the common gaol or m_ of correction, 

wnleſs he ſball give ſecurity (D) to — ſuch pariſh or place, 
or ſhall enter into a recognizance (E) with ſufficient ſurety, upon 
condition to appear at the next general quarter ſeſſions, or gene- 
ral ſeſſions, of the peace, to be holden for ſuch county or liberty, 
and to abide and perform ſuch order or orders as ſhall be mad, 
in purſuance of an att paſſed in the 18th year of the reign of her 
late majeſly queen Eliſabeth, concerning baſtards begotten and 
born out of lawful matrimony, ſ. 1. | HI Oc 


ue cut his warrant for immediate apprehending ] If the 
conſtable, having a warrant to apprehend the reputed fa- 
ther, ſhall willingly or negligently ſuffer him to eſcape; 
he.may be bound over to the ſeſſions, and there indicted, 
fined, and impriſoned ;. and under the influence thereof be 
compelled to make ſatisfaction to thr proſecutors. 


© Unleſs he ſhall give'ſecurity] Whether a bond or other ſe- 


eurity ought to be made to the churchwardens and over- 


ſeers and their ſucceſſors, or to their executors or admini- 
ſtrators, ' hath been queſtioned ; concerning which the au- 
thor of the Readings upon the flatutes faith thus: Thoſe 
gentlemen who have taken upon them to direct the offi- 
cers, to have ſuch bonds or ether ſecurities made to them 
and their ſucceſſors, would do well to conſider, whether 
the churchwardens and overſeers are ſuch a corporation as 
can purchaſe, ſue and be ſued : And whether bonds, be- 
ing things in action, it may not be difficult for the ſuc- 
ceſſors of the churchwardens and overſeers, to whom they 
were made, to maintain an action on a bond made to their 
predeceſſors. '* Tis true, churchwardens may maintain an 
action for the goods of their church: But they are not 
ſuch a corporation, as can take or purchaſe lands, or take 


ſecurities for the uſe of their church, except in London. 


And it was never pretended, that the churchwardens and 
overſeers of the poor are a corporation in any reſpect in re- 


lation to the poor, and conſequently can neither ſue nor 


be ſued as ſuch, Read. Baſt, 
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Baſtards. 


And indeed, upon the whole, the taking of a bond in 


any kind ſeemeth not ſo convenient for the pariſh, as an 
order made by the juſtices ; becauſe the ſuing upon a bond 


is both tedious and expenſive, whereas the courſe of carry- 


ing an order into execution is very ſhort and eaſy. © 
- But then, on the other hand, a bond will bind a man's 
executors ; . but the order of the 3 —_— being obligato 
only upon the man himſelf, when hel dies, the order diet 
r d ¾T 37 On, 


. To appear at the next general guarter ſeſſions] It hath been 
uſual, to bind ſuch perſon to appear, not at the next ſeſ- 
ſions generally, but at the next ſeſſions after the child 
ſhall be born; upon a principle of convenience, leſt, if 
the child ſhould not be born, or the mother not be able 
to go before the juſtices in order to filiate the child, be- 
fore the next ſeſſions, the reputed father ſhould be gone, 
and the deſign, of the act be fruſtrated. But upon the face 
of the act it ſeemeth, that the Juſtice ſhall bind him, not 
only to appear at the ſeſſions, Far 28e to Abide ſuch order 
as ſhall 'be made in purſuance of the act of 18 El. In- 
deed, it doth not appear very clearly, for what purpoſe 
he ſhall be bound by the juſtice to appear at the ſeſſions 
at all: it cannot be by way of *puniſhment ; for it may 
turn out, upon hearing the cauſe, that he ſhall not be the 


| reputed father. But the words of the act muſt be pur- 


ſued ; and therefore he muſt be bound to appear at the next 
general quarter ſeſſions [or, general ſeſſions] of the peace to 
be holden for ſuch county or liberty, and to abide and per- 
form ſuch order or orders as fhall be made in purſuance of an 


att paſſed in the 18th: year of the reign of ber late majeſty queen 


Eliſabeth, concerning baſtards begotten and born out F lawfid 


matrimony. i 


FEliſabeth] This ſtatute recites the name of queen Eli- 
fabeth with the letter /; whereas the ſtatutes themſelves of 
that queen's reign do always exhibit her name with a z. 
Which is noted here only, as not exactly agreeable to 
that preciſion which ordinarily is required in reciting acts 
of parliament in caſes penal. 85 3 
And if ſuch woman ſhall tie, or be married, before ſhe ſpall 
be delivered, or miſcarry of ſuch child, or ſhall. appear not to 
have been with child at the time of her examination, ſuch per- 


ſon ſhall be diſcharged from his recognizance at the next ſeffions, 


or immediately releaſed out of cuſtody by warrant of one juſtice 
reſiding” in or near the limits where ſuch pariſh er place. Hall 
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Baſtards. 0 
ſuch pariſh or place ſhall lie, charge any perſon with having 
gotten her with child ; it ſhall be lawful for er Juftice, upon 
application made to him by the overſeers of the poor of ſuch pa- 
riſb, or one of them, or by any ſub/lantial houſholder of ſuch 
extraparochial place, to iſſue out his warrant (B) for the im- 
mediate apprebending ſuch perſon ſo charged as aforeſaid, and 
for bringing him before ſuch juſtice, cr before any other of his 
majeſly's juſtices of the peace of ſuch county, city, or town cor- 
porate : And the juſtice before whom ſuch perſon ſhall be brought 
Hall commit (C) him to the common gaol or mY of correction, 
unleſs he fhall give ſecurity (D) to indemmify ſuch pariſh or place, 
or ſhall enter into a recognizance (E) with ſufficient ſurety, upon 
condition to appear at the next general quarter ſeſſions, or gene- 
ral ſeſſions, of the peace, to be holden for ſuch county or liberty, 
and to abide and perform ſuch order or orders as ſhall be mad, 


in purſuance of an at? paſſed in the 1 81% year of the reign of her 
late majeſly queen Eliſabeth, concerning baſtards begotten and 


born out of lawful matrimony. ſ. 1. 
Iſue cut his warrant for immediate apprehending] If the 


conſtable, having a warrant to apprehend the reputed fa- 
ther, ſhall willingly or negligently ſuffer him to eſcape; 


he may be bound over to the ſeſſions, and there indicted, 
fined, and impriſoned ;. and under the influence thereof be 


compelled to make ſatis faction to thr proſecutors. 


. Unleſs be ſhall give ſecurity] Whether a bond or other ſe- 
curity ought to be made to the churchwardens and over- 
ſeers and their ſucceſſors, or to their executors or admini- 
ſtrators, hath been queſtioned ; concerning which the au- 
thor of the Readings upon the flatutes ſaith thus: Thoſe 
gentlemen who have taken upon them to direct the offi- 
cers, to have ſuch bonds or ether ſecurities made to them 
and their ſucceſſors, would do well to conſider, whether 


the churchwardens and overſeers are ſuch a corporation as 


can purchaſe, ſue and be ſued : And whether bonds, be- 
ing things in action, it may not be difficult for the ſuc- 
ceſſors of the churchwardens and overſeers, to whom they 
were made, to maintain an action on a bond made to their 
predeceſſors. Tis true, churchwardens may maintain an 
action for the goods of their church: But they are not 


ſuch a corporation, as can take or purchaſe lands, or take 
ſecurities for the uſe of their church, except in London. 


And it was never pretended, that the churchwardens and 
overſeers of the poor are a corporation in any reſpect in re- 
lation to the poor, and conſequently can neither ſue nor 
be ſued as ſuch, Read. Baſt. 3 


* | And 
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And indeed, upon the whole, the taking of a bond in 
any kind ſeemeth not ſo convenient for the pariſh, as an 
order made by the juſtices ; becauſe the ſuing upon a bond 
is both tedious and expenſive, whereas the courſe of carry- 
ing an order into execution is very ſhort and eaſy, | 
But then, on the other hand, a bond will bind a man's 
executors ; but the order of the 7 — being obligato 
only upon the man himſelf, when he'dies, the order dieth 
WAth high, OX TY” OO Ach a; ANN. 


Jo appear at the next general quarter-ſeſſions] It hath been 
uſual, to bind ſuch perſon to appear, not at the next ſeſ- 
ſions generally, but at the next ſeſſions after the child 
ſhall be born; upon a principle of convenience, leſt, if 
the child ſhould not be born, or the mother not be able 
to go before the juſtices in order to filiate the child, be- 
fore the next ſeſſions, the reputed father ſhould be gone, 
and the deſign of the act be fruſtrated, But upon the face 
of the act it ſeemeth, that the juſtice ſhall bind him, not 
only to appear at the ſeſſions, dur allo to abide ſuch order 
as ſhall be made in purſuance of the act of 18 El. In- 
deed, it doth not appear very clearly, for what purpoſe 
he ſhall be hound by the juſtice to appear at the ſeſſions 
at all : it cannot be by way of dann ee for it may 


- 


turn out, upon hearing the cauſe, that he ſhall not be the 


reputed father. But the words of the act muſt be pur- 
ſued ; and therefore he muſt be bound to appear at the next 


general quarter ſeſſions Cor, general ſeſſions] of the peace to 


be holden for ſuch county or liberty, and to abide and per- 


form ſuch order or orders as ſhall be made in purſuance of an 
att paſſed. in the 18th year of the reign of her late majeſty queen 


Eliſabeth, concerning baſtards begotten and born out of lawfid 


matrimony. . 


44. 44 a5: 5 


- 


Eliſabeth] This ſtatute recites the name of queen Eli- 
ſabeih with the letter /; whereas the ſtatutes themſelves of 
that queen's reign do always exhibit her name with a z. 

hich is noted here only, as not exactly agreeable to 
that preciſion which ordinarily is required in reciting acts 
of parliament in caſes penal. | NES 


And if ſuch woman ſhall die, or be married, before ſhe ſpall | 


be delivered, or miſcarry of ſuch child, or ſhall. appear not to 
have been with child at the time of her examination, ſuch per- 
ſon ſhall be diſcharged from his recognizance at the next ſelſions, 
or immediately releaſed out of cuſtody by warrant of one guſtice 
reſiding” in or near the limits where fuch pariſh er place ſhall 
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And on application made by any fuch perſon, who ſhall be 
his behalf, to any juſlice reſiding in on near the limits where 
ſuch pariſh or place fhall lie; ſuch, juſtice ſhall ſummon the over- 
fetrs of the poor of ſuch pariſh, or one or more ſubſtantial houſ- 
holders of ſuch extraparachial place, to appear before him at q 
time and place to be mentioned in ſuch ſummons, to ſhew cauſe 


why ſuch perſin ſhould not be diſcharged : And if no order 


ſhall appear to have been made, in purſuance of the 18th of 
Eliſ within fix weeks after ſuch woman ſhall have been de- 
livered, 'ſuch juſtice. may diſcharge bim from his impriſon- 
ment: 2K 47 e '. 219 948 N ID #024 OT > T2 

But it Pall not be lawful for any juſtice, i to ſend for any 
twomun, before ſhe Pull be delivtred, and one month after, in 
order o her being enuminel concerning ber pregnancy; or to 
compel any woman,” before ſhe ſhall be delivered, to anſwer any 
qieeſtions relating iv Ber pregnancy. ſ. 4 | 
- To compel any waman] M. 11 C. K. and Chandler. In- 
dictment „ e ng a woman big with an. illegitimate 
child, ſo that ſhe could not be had to give eyidenee about 
the father. The defendant demurred. And by the court, 
Judgment muſt be given for the defendant, for the child 
cannot be illegitimate before it is born, there being always 
2 poſſibility that it may be born in lawful wedlock. And 


by this act the woman is not to be compelled, Str. 612, 


* © 


L. Raym. 1368. \ 


III. Order of filiation and maintenance. 


r ſecurity hath not been given to indemnify the pariſh, 


the next thing in the courſe of proceeding is the order f 
filiation and maintenance to be made by the juſtices: +. 


By the 18 El. c. 3. Concerning baſtards begotten and born 
out of lawful matrimany, the ſaid baſtards being now left to be 
kept at the charges of the pariſh where they were born, to the 


great burden of. the ſame pariſh, and to the evil example and 


encouragement of lewd life, it is enacted, that two juſtices 
(IQ) mn or next unto the limits where the pariſh church is, 
within which. pariſh ſuch baſtard ſhall be born, upon examina- 
tion of the cauſe and circumſtance (F), ſhall and may by ther 
diſcretion, take order (G) as well for the puniſhment of the 
mother and reputed father, as alſo 5 the better relief of ſuch 
pariſh, in part or in all; and ſhall and may, by like diſcretion, 


take order for the keeping of every ſuch baſtard child, by charg- 
ing ſuch mother or reputed father, with the payment of money 
| Weekly, or other ſuſtentation, for the relief of ſuch child, 1 


committed to any gaol or houſe of correction, or by any perſon on 


Baſtards. 


fu ways as they Mall think meet and convenient: And if after | 
the ſame order by them ſubſcribed under their hands, the mother 


or reputed father. upon notice therecf, Pall nat for their part 
obſerve and perform the ſaid order, that then every ſuch party 


ſe making default in net performing, the: ſaid order, to be com- 


mitted to ward to the common gavl,, there to remain without 


' bail or mainpriſe, except he, or ſhe ſhall put in ſufficient ſurety 
(H). to perform the ſaid order, er elſe perſonally to appear at 


the next general ſeſſions of the peace, ta be holden in that county 
where ſuch erder ſhall be taten; and alſo ta abide ſuch order, 
as the ſaid juſtices, or the more part of them, then. and there 
ſhall take, in that behalf (if they then and there ſhall take any); 
and that if at the ſaid ſeſſons, ibe ſaid Juſtices ſhall take no 
other order, then to abide and perform ths order before, made, 


ai ed, n on bo bo on gg ad” | 
All juftices of the peace within 


And by the 3 Cha. c. 4. | 
their ſeveral limits and precin7s, and in their ſeveral ſeſſions, 
may do and execute all things concerning that part of the ſaid 
ſtatute, that by juſtices f the peace in the ſeveral counties are 


by the ſaid flatute limited to be dene. Upon which ſtatute of 


Let 
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Baſtards. 
ance thereof, then (according to the directions of the fad 
ſtatute of 18 El.) the party ſo making default ſhall put in 
ſurety to perform the ſaid order, or elſe perfonally to 
appear at the next ſeſſions, and to abide ſuch order as ſhall 
de there made in the premiſſes, or ſha}l be committed 
for his refuſal. Which implies an appeal from one ſeſ- 
ſions to another ; à thing which is unknown to our laws, 
an appeal always ſuppoſing a removing the cauſe from an 
inferior to an higher juriſdiction, and not from the fame 
court to the ſame court. The principal caſes which have 
been adjudged in this matter are theſe four following: 
H. 9 Cha. Pridgem's caſe. Pridgeon was brought to 
the bar upon an Habeas corpus; and it appeared, upon the 
return thereof, that upon complaint to the two next 
Juſtices he was by them ordered to keep a baſtard child, 
he being according to the ſaid order the reputed: father, 
From this order he appealed to the next ſeſſions ; at which 
ſeſſions the matter being examined, he. was diſcharged, 
and the order of the two juſtices repealed. | Afterwards, 
at another ſeſſions, the matter being re-examined, it was 
ordered according to the firſt order. of the two, juſtices, 
that he ſhould be accounted the repuled father of the 
baſtard, and ſhould keep it; and that if he did not per- 
form it, he ſhould be apprehended and committed. And 
thereupon being apprehended and committed, and all, this 
matter returned, the court held, that he being diſcharged 


at the next ſeſſions, to which he appealed according to the 


ſtatute of 18 El. the ſecond ſeſſions hath, no power to alter 
it. And becauſe none were there to maintain this return, 
he was hailed, and day given; that if other matter were 
not ſhewed. before ſuch a time, he ſhould be diſcharged, 
Afteryards, this matter being moved;again, all the court 
delivered their opinions ſeriatim, that the order in, the firſt 
ſeſſions: was concluſiye, and the order in the laſt ſeſ- 
fions was merely void. For the ſtatute of 28 El. appoint- 
ing, chat upon appeal to the ſeſſions from. an order of two 
Juſtices, their order ſhall bind him who is adjudged to be 
the reputed father ; and in this caſe, having appealed to 
the ſefions, and, they making an order in court, that order 


is, final, and no other ſeęſſions nor authority may meddle 


therewith. And it was held, that the ſtatute of 3 Cha. 


doth 5 aid this caſe; for the ſtatute there is, that i the 
two next juſtices, make nat proviſion for the baſtard, the juflice 


at their quarter ſeſhons Hall ſettle an order for keeping of the 


; * 


baſtard as the two next juſſices ought: But it doth not give 


F F ©. 
P . 


more power or authority, nor gives authority to one ſeſ- 


gs | ſons 


Baſtards. 
lions to alter that which in a: former ſeſſions was ordered. 
Cra. Car. 341, 3500. n e e 1M [7 
E. 10 Cha. Slater's caſe. William Slater was by Elixa- 
beth Eton charged with the getting of a baſtard child on 
her body. The two next juſtices did not make any order: 


5 


in it according to the ſtatute of 18 El. But the cauſe 


came firſt to be heard at the ſeſſions, where the juſtices 
ordered that Slater ſhould be diſcharged of the child, and 
adjudged Alerander Leigh to be the reputed fathers After- 
wards, on complaint to the judges of aſſize, the judges 
ordered, that two of the next juſtices to the pariſh where 


the child was born (naming them) ſhould take conſidera- 
tion thereof according to the ſtatute, and ſettle ſuch 


courſe therein as to juſtice appertained : Whereupon 
thoſe two-juſtices declared the ſaid William Slater to be 
the reputed father; and on Nis refuſing to pay the ſum 


ordered by them for the maintenance of the child, they | 
committed him. Upon removal of the proceedings into 


the court of king's. bench, theſe two points were refolyed 


by the whole court: 1. That before the ſtatute of 3 Cha. 


the ſeſſions had no authority to meddle in the caſe of baſ- 
tardy, till the two next juſtices according to the ſtatute of 
18 El. had made an order therein; and that then, and not 
before, on the party refuſing to perform the order, and 
giving ſecurity to appear at the ſeſſions and abide ſuch 
order as the juſtices: then and there ſhould make, the juſ- 
tices at. the ſeſſions might make a new order, otherwiſe 
not. 2. That by the ſtatute of 3 Cha. the juſtices in ſeſ- 
hons have power originally to make an order ; and there- 
fore that the firſt order made by the ſeſſions was in this 
caſe good and legal, and the ſecond order made by the 
two next juſtices void, and could not alter or revoke the 


order Which was firſt made by good authority. And for 


proof thereof was cited Pridgeon's caſe. Cro. Car. 470. 
T. 13 Cha. Mood's caſe. On complaint to the ſeſſions 
againſt a woman having a baſtard child, the matter was by 
them referred according to law to the two next juſtices to 
have the examination and ordering thereof. The ſaid 
two juſtices made an order againſt Fobn Mood to be the 


reputed father, and ordered him to pay a weekly ſum to- 


wards the maintenance of the ſaid child. Mood appealed 
to the ſeſſions. And the juſtices there, on a re-examina- 
tion of the matter, diſallowed of the order made by the 
two juſtices, and they there made a new order, by which 


they charged one William Cole to. be the reputed father. 


On a reference of the matter to Sir Milliam Jones judge of 
alize, and both the orders being read in court, that is, 
| 8 | the 
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Baftards. 
the order made by the two next juſtices, and the ſubſe. 
quent order made at the ſeſſions, he would not enter into 


the re- examination of this cauſe, but did, in omnibus, 


affirm the laſt order made by the ſeſſions upon appeal to 


them from the firſt order; which laſt order made at the 


ſeſſions was final, and no appeal to be admitted againſt 
it: and this, he ſaid, had been adjudged divers. times, 
and mentioned particularly Pridgeon's caſe. 2 Bulſtr. 365, 
7. 4 An. Q. and Weſton. - Weſton, being adjudged by 
the two next juſtices to- be the reputed father, appealed to 
the ſeſſions, where the order was confirmed, and he com- 
mitted for not paying the money ordered. It was object- 
ed, that the feflions ſhould have proceeded againſt him 
upon his recognizance. By Holt chief juſtice : If they 
proceed on the 18 El. the ſeſſions hath no power to com- 
mit, but to proceed upon his recognizance ; but if on 
the 3 Cha. the ſeſſions may commit as the two juſtices 
might have done, that is, unleſs the party put in ſecurity 


to perform the order, er to appear at the next ſeſſions. 
1 Salk. 122. 165 e 


Note, This laſt caſe proceeds upon the notion of ap- 


pealing from one ſeſfiens to another, which yet, fo far as 
appears from any printed report, was never done ; and 
all the three foregoing caſes reclaim againſt it. For the 
very point in iſſue in all thoſe caſes was, whether after 
the adjudication by one ſeſſions any other ſeſſions could 


intermeddle, and it was uniformly determined in the ne- 


gative. As to the doctrine of the ſeſſions proceeding 
originally, as laid down in Pridgeon's caſe, beſides that it 
was extrajudrcial, it is manifeſtly founded upon a miſtake, 
as appears from the ſtatute being totally miſrecited. It is 


there ſaid, that the ſtatute is, that if the two next juſlices 


make not proviſion for the baflard, the juſtices at their quarter 
ſelſions ſhall ſettle an order for keeping the baſtard, as the two 


next juſtices ought. Whereas the ſtatute ſays no ſuch . 


thing; as is evident upon the face of it. And from this 
leading caſe, the notion of an original power in the ſeſ- 
ſions being once admitted, the ſucceeding adjudications 
extended the ſame to what in theſe days would be thought 
ſtrange and not to be endured, for the ſeſſions, after 
having acquitted the perſon firſt charged, then to make a 
new order, and thereby charge a third perſon, no way 
purges the ſuit, and from the nature of the thing having 
a 


no previous notice or ſummons, and conſequently no 


opportunity of being heard in his own defence. Which 
circumſtances, ſo far, may detract from the authoritative 
inſluence of theſe caſes. e ee e 5 
== | 4 


Baſtards. 
In ſhort, the truth of the whole matter ſeems to be 

this. The act of 18 El. c. 3. ( as. appears from Raftal's 

ſtatutes) was ſupplementary to, and as it were incorpo» 


rated with the act of 14 El. c. 5. which acts taken tage- 


ther made proviſion for the ordering and maintenance of 
the poor, and were in effect the groundwork of aur pre- 
ſent poor laws. Which acts (amongſt other particulars) 


_ enacted theſe four things: 1. That the juſtices within 


the ſeveral counties,. and alſo the juſtices within cities, 
boroughs, and towns corporate, within their reſpective 


limits, ſhall take order by a weekly taxation of all and 


every the inhabitants for relief of the poor. 2. That 
with reſpect to baſtard children in particular, two juſtices 
in or next unto the limits where the pariſh church is, 
within which par iſh ſuch baſtard ſhall be born, ſhall take 
order for the keeping ſuch baſtard child, by charging the 


mother or reputed father, with payment of money weekly, 


or other ſuſtentation, for the relief of ſuch child. 3. That 


if any perſon is aggrieved with any ſuch taxation, he 


may appeal to the next general ſeſſions to be holden 
within the ſhire, 4. With a proviſo, that the county 


juſtices ſhall not intromit, or enter into any city, bo- 
rough, or town corporate, having juſtices of its own, 
for the execution hereof, for any matter or cauſe ariſing 


within the precincts of ſuch city, borough, or town cor- 


rate : but the juſtices there ſhall proceed, as the juſtices 


elſewhere may do within the reſpective counties. Now 
both the ſaid ſtatutes were ſuffered to expire, except only 
ſo much as is contained in the ſecond particular above- 
mentioned, rendring the mother and reputed father of 
baſtard children liable to maintain them, which was con- 
tinued from time to time, and is yet in force; therefore 


the clauſe of appealing, and the power of juſtices in cor- 


porations, was gone. Upon which account, the ſaid act 


of 3 Cha. c. 4. which revived or continued a great num- | 
ber of temporary acts that by the fevera] intermiſſions of 


parliament in thoſe days had expired or were near expiring, 
and at the ſame time explaining: or amending divers: of 
thoſe acts as occaſion might require, ſpeaking of this act of 
18 El. ſays thus: And jo much ef an ad made in the eigb- 
tenth year of the reign of the late queen Elizabeth, intituled, 
An af for ſetting the poor on work gud avading idleneſs, as 
concerneth baſtards begotten out of Iguful, matrimony [ſhall be 
continued]: Vitb this; That all Juices of the peace within 
their ſeveral limits and precin#ts, and in their ſeveral ſeſſions, 
may do and execute all things concerning that part of the ſaid 
Satute, that by Juftices of the peace in the ſeveral counties are 
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Baſtards. 
by the ſaid ſlatute limited to be done. So that the power 
of proceeding originally in the ſeſſions cannot hereby be 
ſupported; but the juſtices, whether of the counties at 
large, or of towns corporate or other franchiſes, out of their 
ſeffions, are to charge the mother and reputed father; and 
if any perſon is aggrieved, he may appeal to the ſeſſions: 


Juſt in the ſame manner, as if the abovefaid tour clauſe 
were all ſtill in force. 1 l 3 | 


Therefore to proceed with the ſtatute of 18 
Elia. The ſaid baſlards being now left to be kept at the charges 
4. the pariſh where they be born] For at that time they could 

ave no other ſettlement. There were only two kinds of 
ſettlements then exiſting ; the one was by birth, and the 


ether where the perſon ſhould have reſided 1 the moſt 


part during the ſpace of three years. So that till the child 


ſhould be three years of age, it could poſſibly have no 
other ſettlement. And the place of birth continues to be 


the ſettlement of baſtard children ſtill, unleſs i in ſome few 
Excepted caſes. 


Two juſtices in or next unto the Bats where the pariſh 
church is} By this meaſuring, as it were, from the pariſh 
church, it ſeemeth that no other juſtices can intermeddle. 
And in this matter this ſtatute of the 18 El. is different 
from moſt other ſtatutes: for generally where power is 
given to two juſtices, the ſtatutes expreſs that two or 
more juſtices. may do ſuch a thing: but here the ſtatute 
faith only, that two juſtices, dwelling in or next unto 
the pariſh, ſhall! have power to take order therein. And 
Mr. Dalton makes a query, what ſhall be done, if the two 
next juſtices cannot agree in the order, or ſhall make no 
order: And this caſe, tho' likely enough to happen, hath 
not yet been determined. If they will not proceed at 
all, there ſeemeth to be no doubt, but. that they may be 


compelled by a mandamus. But if they cannot agree; 


whether one juſtice, not the next, may join with either 
of the other in making an order, doth not appear to have 
been determined. Ibere is however one method left, 
in caſe of 4 diſagreement of the two next juſtices, that 
they may, if they think fit, mutually conſent to make an 
erder, and thereby bring the matter to be enen at 
the ſeſſions by way of appeal. | 


"Shall and may by their diſcretion] Here is no time limited 


for their procecding in this matter; ſo that the order may 
de Bae at Wy. time after the birth of the child, 
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5706 to x 495 chi "1d « on bim! is e for; hire: is no 
ſtatute of limitation in theſe Caſts; Seh C. V. yen 
But by the aforeſaid ſtatute of the b G: 2. if the reputed 


father is in prifony and no order ſhall be made in fix weeks 


after the birch of the child, he may in Tuch-eaſe- be diſ- 
charged from his imprifoament ; but the order neverthe- 
Jeſs made upon him afterwards; will be good. Ti=530 


Take order | Herein then muſt procecd as in all Sr 
lice cafes, by giving the party accufed an opportunity of 
being heard in his defence. In the caſe of K. and Corton. 
7. 6 £7 G.2. An information was moved for” againſt 
the defendant; who with another juſtice made an order 
of baſtardy upon one Fitzgerald, without ſummoning him 


to appear before them to make his deſence. Upon appeal 
to the ſeſſions he was acquitted, and put to great ex- 


pences; which it was inſiſted was contrary to Hatural 
juſtice. By Mr. Juſtice Page; No man in an office can 
be ſuppoſed to be ſo ignorant, as not to know mit is 
againſt natural; juftice, to n pier a man without a ſum- 


ae, the examination ought to be ſo made, that the 


truth may 2 ppear, and this mu be by examining beth 
ſides, other w ile it is partial; the ſcandal, the expence, 
and the* diſorder in Mr. Fiteterald's Family; are things 


that ought to be conſidered ; here was no taking by war- 


rant, and therefore an Alen of falſe impriſonment * ould 
not lie; and this is the only method can'be uſed to pu- 


niſh the juſtice. Mr. J. Protyn ; The principal objection 


about a ſummons is right in law, and in reaſon; poſſibly 


an action on the caſe mighr be framed ; thete may poſh- 


' bly have been only an error in judgment, and it'is hard 


to grant an information. Mr. J. Tee; if this was firictly 
a cogviction, againſt which no appeal lies, an inform- 
ation ought to pe granted; but he Fought the matt- r was 


not ſo very ſtrong ipahe ink of orders. And the rule was 
diſcharged. gel. C. V. 1. 179. 


E. 8 E. 2. K. v. Taylor and Neale Mauation fo the 


king' 's bench for an information againſt the defendants, 


two \ juſtices of Devonſhire, for making an order on one 
Nicholas Mould, adjudging- him to be the putative father 
of a baſtard child, without ſummoning him, and alfo for 


refuſing to hear his witneſſes. On ſhew; Ng cauſe, it ap- 


peared that he was ſummoned by a third Juſtice, which 
the court held to be ſufficient. And by Lord Hardwicke 


18. Waſtards. 


2 If the party, being ſummoned, will not attend 
elf, 


him there is no reaſon the juſtices ſhould hear any de- ga 

| | fence made for him; for if that were allowed, no offender re: 
of this ſort would appear. Therefore the juſtices in this be 
caſe acted right. And it is but as this court does, when thi 
orders of baſtardy are removed hither by certiorari : for we a 
never allow any exceptions to be taken to the order, un- th: 
leſs the party attend in perſon ; that the court may take 585 
care of him, and make him indemnify the pariſh, if the ap 
order is good. 2 Seff. Caf. 192. Cafes in the time of Lord Pr 
Hardwicke 112. . | | ou 
By charging ſuch mother] If the mother ſhall marry be- 5 
fore any order made, it hath been doubted whether the 2 
juſtices can then charge her, as having no effects of her wi 
; own, the ſame by the marriage being veſted in the huſ- R 
band. As in the caſe of Ellen Bent, E 5 G. 3. She was a0 
delivered of a baſtard child in the pariſh of Cliſton. After in 
which, and before any order made, ſhe married one 4þra- 4, 
ham Taylor of the pariſh of Middleton. The overſcers of tit 
Clifton apply to the juſtices, who made an order of filia- fo 
tion, charging her with 8d a week towards the relief of di 
the pariſh. She pleaded her utter inability, and refuſcd w 

to pay. Upon which the juſtices commit her to the houſe rit 
of correction. She was brought up by habeas corpus, and af 
her caunſel moved for her diſcharge, inſiſting upon the ar 
illegality of her commitment; for that, being a married ar 
woman, ſhe was not an object of the juſtices juriſdiction, at 
and tne huſband was not ſummoned.— But by the court: a1 
A feme covert is liable to be proſecuted for crimes com- th 
mitted by her. This woman has diſobeyed the order of th 
the juſtices, and the ſtatute preſcribes the puniſhment p. 
here inſlicted upon her. There is no need to ſummon the * 
huſband, in a criminal proſecution againſt the wife. Bur- = 
"row Mansf..4081. _ . 3 de 
With the payment of money weekly, or other ſuſtentation] * 
That is, to the overſeers for the uſe of ſuch child. But 5 
whether the overſeers ſhall have the ſole application of 1 
the money, and ordering af ſuch child, or the reputed * 
father may take the child from the pariſh, and provide h 
for it himſelf, hath been doubted, and ſeemeth not yet 0 
to have been fully ſettled by the unanimous reſolution of 2 
the court. And there are difficulties on both fides. If ka 
the reputed-father indemnifies the pariſh; the intention of . 
the act ſeemeth to be anſwered; and there may be ſup- + 
' poſed: ſomething of natural affection (eſpecially if he ac- 1 


knowledges the child to be his) inclining him to be re- 
LS * | gardful 


Battirds. 

gardful of the child's welfare; at leaſt more than can be 
reaſonably expected from pariſh officers. [But then, to 
be allowed to take the child from its mother, with whom 
the pariſh officers uſually andwery properly leave it, whilſt 
very young, is unnatural and cruel ; and it is very rare, 
that the reputed father ingenuoaſly owns himſelf to be the 
real father. But if the child is of age and ability to be an 
apprentice or ſervant, and the reputed father can find a 
roper maſter, it is fit that he ſhould have power to put 
out the child accordingly, or that his contribution to the 
pariſh from that time ſhould ceaſe. Eat 
In the caſe of Richards and Samon againſt Hodges, 7. 

2 Cha. 2. this point came in queſtion, but the matter 
went off on an error in the proceedings; which was thus: 
Richards and Samon, being churchwardens,. brought an 
action againſt Hodges, on his bond in the uſual form to 
indemnity the pariſh in the caſe of a baſtard child. The 
defendant peaded Nen damnificatus generally. The plain- 


_ tiffs replied, that neither the defendant nor any other, 


for the ſpace of one month aiter the making of the bond, 
did provide any maintenance for the child ; by reaſon 
whereof, the pariſhioners, to prevent the faid child's pe- 
riſning by hunger and cold, were forced for all the time 
aforefaid to pay, and have paid 4 s for the maintenance 
and nouriſhment of the ſaid child. To which the defend- 
ant rejoined, that he would have nouriſhed the ſaid child 
at his proper cofts and charges for all the time aforeſaid, 
and offered ſo to do, as well to the plaintiffs as to other 
the pariſhioners, but they refuſed to permit-him, and of 


their own wrong, and againſt the will of the defendant, 


put the ſaid child to nurſe, and paid the ſaid 4s. Upon 
which rejoinder, the plaintiffs demurred in law. And 


by the court, the rejoinder is not good, becauſe it is a 


departure from the firſt plea in bar; for the defendant in 


his plea ſays, that the pariſhioners were not damnified, 


and when the plaintiffs by their replication ſhew how 


they were damnified, there the defendant cannot rejoin 
that this damnification was of their own wrong, as here 
he hath done, but he ought to have pleaded that at firſt 


in his plea at bar. And tho? it was urged for the defend- 
ant, -that this was no damnification at all, becauſe it 
was the voluntary act of the pariſh to put the child to 


nurſe, when the defendant himſelf offered to maintain it, 


and that they ought not to take advantage of their own 
wrong; yet it was not allowed: For the court held clear- 
ly, that the rejoinder was a departure; and for that rea- 
lon, it was adjudged for = plaintiffs. 2 Saunders, 5 
| : 2 , a 
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the child ſhall be * Lee Ch. J. The right 


Baſtards. 


M. 21 Cha. 2. Buruell's caſe. Two juſtices order 
the reputed father to pay ſo much a week to the pariſh, 


until he child ſhould be 12 years of age. This was keld 


by the court to be wrong; and the reaſon given was, be- 
cauſe the father might take it away when he pleaſed ; and 
therefore the order ought to have been, that he ſhould. -pay 
ſo long as the child ſhould be chargeable to the pariſh, 
1 Ventr. 48. 

E. 24 Cha. 2. Sherman's caſe. An order was made, 


that the father ſhould pay ſo much a week, till the child 
ſhould be able to get its living by working. It was ſaid 


by Twiſden this order could not be good ; for perhaps the 


father would take it away and maintain it himtelf, which 


he may do if he pleaſeth. 1 Ventr. 210. 

E. 11 An. Q. and Smith. Order to pay 15 a week, 
till the child is 8 years old. It was objected, that it 
ſhould be ſo long as the child is chargeable ; potfbly he 
may gain a ſet lement; or a perſon may give him an 
eſtate ; or the father may take him. By the court: This 
is only a remote poihbility. As to the father? 8 taking 


him, he ought to have done it at firſt ; and by ſuf. ring : 


the order to be made, it ſhall be deemed a refuſal in law ; 
beſides, he ſhall not then be ſuffered; he may. fel} him, 
or make away with him, as too ofien happeys.: Ga of 
S 04: - 

T. 27 G. 2. Newland ani Oſinan. Debt e a bond, 
with a condition to indemnify and fave harneſs. the pa- 
riſh of Elin, from a baſtard child. Plea; tha: the defend- 


ant had maintained, ſupported, and nour; Med the ſaid 


child to a certain lay, that is to ſay, to the 25th, of Oc- 
tober laſt, and that then he oftered to take the ſaid, child 


to maintain, which they refuſed, and that if the church- 


wardens or any of them have been damnified, it is of 


their own wrong. Replication; that for 3 weeks from 
and after the ſaid 27th day of October, the deſendant did 


not provide nouriſhment for the child, but failed, and by 


reaſon thereof the plaintiffs, after the three weeks, ex- 


pended. 3s for the maintenance of the child, and ſo 


were damnifed. Demurrer ; and joinder in demurrer. 


The queſtion of Jaw is, Whether a putative father may 


take a baſtard child into bis own cuſtody to maintain it, 
or whether the pariſh ſhall have the care of it. And the 
. caſe in 2 Saund. 83. was mentioned, wherein the court 


held this to be a good plea, rt Fenty. 48. that the father 
may maintain the child himſelf. + x Ventr. 210. that the 
juſtices can only make an order to maintain, fo long as 


way 


Baſtards. 


way is, to make the order, ſo long as the child ſhall be 
chargeable. It is not to be limited to any certain time. 
And "he reaſon given, in all theſe cafes i is, that the father 
or mother may take it before the time. The intention, 
of the ſtatute of Elizabeth was, to have a proviſion for 
the baſtard, and at the ſame time to indemnify. pariſhes, 
And the 5885 could never think of taki ng the care and 
education of children from their parents. Nor could this 
enter into the mind of any judge. Nouriſhing and main- 
taining certainly anſwers education. It hain been ob- 
jected, that the excule is collateral : I do not think ſo; 
for all the inhabitants are parties, and the overſeers are 
but truſtees for them, It ſeems a ſufficient excuſe; and 
there is no anſwer on the part of the plaintiff to it. No 
objection has ever been thought of to pleas of this kind. 

—— I/right J. In the caſe in Saunders, it ſeems to have 
been admitted, that if this had been pleaded in the firſt 
inſtance, it. 3 have been good. I never did hear 


| (fore, that the care of the child devolved upon the pariſh, 


where there was any other perſon to take care of it. 


They are obliged to maintain. the child, where it is in 


danger of ſtarving. This court has conſtantly held, that 
the father has a right to take it away, by quaſhing the 
orders made in manner above mentioned. This is not a 

collateral excuſe ; but ſuch an one as will ſave the pe- 
nalty And I cannot fee that the pariſh has any ſort of 
right or intereſt in the child. Denniſm J. The mate- 
rial objection taken to this plea is, Whether or no the 
putative father of a baſtard child can by the law of Eng- 
land take his baſtard child from the pariſn. I never did 
hear this doubted before. And J think that the notion 
that he cannot, is not to be countenanced nor encouraged. 
The law does not ſuppoſe, that a man will not maintain 
his own child. It is ſaid, the next heir is not to be truſt- 
ed with the guardianſhip. I am ſorry that was ever in- 
troduced into the law of England. It is an injurious no- 
tion of the people of England. I will rather ſuppoſe, 
that the pariſh officers will be cruel to the child, than 
the father. All the caſes admit tacitly that the father 
hath ſuch a power. And ſome of them ſay fo expreſsly. 
And I am very well ſatisfied that the law is ſo. Inhabit- 
tants, churchwardens, overſecrs, are all the fame) and 
every part of the condition is anſwered, I have known 
this plea very often pleaded, And that caſe in Seunders 
is the rule. Poſter J. I am not ſo clear in theſe points. 


I think. the care of educating baſtard children, is not to 


be conſidered as a burden on the pariſh, bur as a truſt; and 
933 | that 
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that it ſhould not be ſo eaſy for fathers. to take them out 
of their care and cuſtody. The ftatute is expreſs, that 
the juſtices ſhall order the father to contribute to the pa- 
riſh for the maintenance of the child. Tho' it is not to 
be ſuppoſed that fathers will deſtroy their baſtard children, 
yet they may look upon them as a burden and a ſhame, 
and therefore either neglect them, or put them into im— 
proper hands. The reſolutions and orders of juſtices of 
the. peace have been grounded upon this ; not for requir- 
ing ſecurity till the child came to a certain age, but be- 
cauſe the order intended the age too far. Therefore I am 


not ſo clear, The cafe in Saunders was only his own 


opinion. Judgment for the defendant, unleſs deſired 
to be argued again this term. (This was at the deſire of 
the plaintiff's counſel.) | | 3 | 

Finally, in the caſe of Hulland againſt Malten and 
Briflow, T. 33 & 34 G. 2. In the common pleas, 
(Which was on a ſuit upon a bond for indemnifying the 
plaintiff from the charges of a baſtard child, but it went 
off upon an error in the pleadings). The court ſaid, we 
need not in this caſe ſay, whether the father or the mother 
hath a right to have the child while under 7 years of age. 
And by the lord chief juſtice Vilmot I give no opinion, 


whether the father has any power over the child, who is 


nullius filius, Grotius ſays truly, the mother is the only 
certain parent. And an order of juſtices to remove the 
mother, always removes the child. 2.J/ilfon, 126. 


Such party ſo making default in not performing the ſaid or- 
der, to be committed] Until default ſhall be made, the ju- 
ſtices have no power to commit, or to require ſureties for 
performance of the order, or for appearing at the ſeſſions. 
L. Raym. 858. 3 Salk. 66: 1 Barnardifl. 261. | 

And hereby a paſſage might be left open to avoid the 
future payments, by the reputed father complying at pre- 
ſent, and afterwards running away, But the aforeſaid 
ſtatute of the 6 G. 2. c. 31. ſeemeth to have been intend- 
ed to remedy this inconvenience ; by which, one or more 
juſtices, either before or after the birth, may commit him 
to the gaol or houſe of correction, unleſs he ſhall give ſe- 
curity to indemnity the pariſh, or otherwiſe enter into re- 


eognizance to abide ſuch order or orders as ſhall be made 


in purſuance of the act of the 18 El. 


To be committed io ward to the common gao!] In the afore- 
faid caſe of Ellen Bent, the juſtices had committed her to 
the houſe of correction. It was objected that the ſtatuts 
gives no power to do this; but the commitment, If a 
Ry | ns ag: ought 
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ought to have been to the common gaol, But that Was 
neld by the court to be well enough. For the ſtatute of 
the 7 J. c. 4. gives power to commit fuch lewd women to 
the houſe of correction. And by the 6 G. c. 19. a gene- 
ral power is given, for ſmall offences, or for want of ſure- 
ties, to commit either to the gaol or houſe of correction, 


Burr. Mansf. 1681. 9 


Extept he ſhall put in ſufficient ſurety to perform the ſaid or- 
der] That is, by recognizance ; which, if the order is 
diſobcyed, ſhall be forfeited, and eſtreated into the exche- 
quer. But this makes nothing for the relief of the pa- 
riſh, Aud therefore it were better if ſuch recognizance, 
or other ſecurity, upon default, might be made aſſignable 


to the pariſh officers ; or elſe, that the perſon not paying, 
as well as not giving ſecurity, might be committed till pay- 


ment ſhould be made. Or if no ſecurity is given, it ſeem- 
eth that the priſoner, diſobeying the order, may be in- 
dicted, fined, and impriſoned for the contempt. If the 
orders are removed into the king's bench, and there con- 


firmed; the court, on non- performance, will grant an 


attachment. | | fa : 

It frequently happens, that the reputed father, by. 
giving bond to indemnify the pariſh, eſcapes paying 
any thing towards the maintenance of the child, unlets' 
the mother, with her child, will throw herſelf upon the 
pariſh, which ſometimes - perhaps her ability will not 
permit, or otherwiſe ſhe diſdains to do. In fuch caſe it 
hath been adviſed ſometimes, for the woman's father to 


dring an action againſt the man for ſpecial damage ſuſtain- 


ed by the loſs of his daughter's ſervice; and a jury accord- 
ing to circumſtances, will give reaſonable compenſation. 
—That is, if the daughter be part of her father's family 


at the time, and under the age of 21 years. Burr. Mansf. 


1878, E. 6 G. 3. Poſtlethwaite and Parkes. 


Tur uſual approved form of the order of filiatiog, 
and maintenance is as follows : 


Weſtmorland. HE or of J. P. and K. P. eſquires, 
: two of his majeſly's juſtices of the peaci 
tn and for the ſaid county, 4. 3 abe 3 
bath refiding ¶ in, or] next unto the limits of the parlſh church 
within the pariſh of in the ſaidcouniy, made the —— 
day of in the ———— ear concerning a (male) 
ballard child, lately born in the pariſh of ——  aftreſaid, of” 
toe body of A. M. fingle woman : e 
| 04 | Whereas 
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Mpereat it bath appeared unto, us the ſad jufticrs, us well 
>.y 2 * 4 : . 4 
upon the complaint of the churchwardens and oo ſcers F the 


poor of the ſaid pariſh of =—== as pen the cath of the ſail 
A. M. that fbe the faid A. NMI. an the ——— tinyof ——— 


"now laſt paſt,” was delivered of a (male) batlard child' at 
— 1 the ſaid caunty, and that 


ED oo the per 
th: aid baſtard child is now cyargeaule to the ſoid farith of 
— aid lieely fo lo continue; and further that A. F. 

1 the /aid. county, veaman, did beget the ſuid baſlar4 
could ou the vory. of her the ſai A. M. Aud whereas the ſaid 
A. F. hilt appeared before us, in purſuence of cur ſummons 
for that ta pris. bat bath nat ſhowed. any jufjicient cauſe why 
he the aid A. F. ſhall rot be the reputed fuiiher of the ſaid 
baſtard child > Or, And whereas it bath been duiy proud 15 
z5yupoti'acth, that the faid'\. F. hath teen diiliy ſummoned to 
atipear before, us the ſaidijnſiices, to the end we, iniglt examine 
into the catiſe und circumſlances af the fremiſſis ; and whereas be 
the ſaid A. F. hath neglefted to appear before us, according ts 
ſuch fummons's} Iſte therefore. upon examination, of the cauje 
and cireunfiance of the premifſes, as well upan ihe oaty of the 
fa'd A. M. as otherwiſe, do herchy adjudge vim the ſaid A. F. 
to be ihe reputed father of the ſuid baſturd chiid. 


nf 
* 


And thereupon tue do order, as well for the better relief 
the ſaid pariſh of —— es fer the-ſuſtentation and reluf f 
the jaid baſtard child, that the ſaid A. N., ſpall aud do foth- 
with, upon nctice of this our order, pay on cauſe ta b paid i 
the ſnd churcinvardens and everſeers of the poor of the ſaid 
pariſh ef, or to ſeme or one of them, tlie ſum of ——— 
for and trwards the lying-in of the ſaid A, M. and the main- 
3 af the ſaid baſtard chiid, to the time of making this cur 
order. 7 


And we ds alſo hereby further order, that the ſaid A. F. 


Hull likewiſe pay or cauſe to he paid to the churchwardens and 


overſecrs of the pœcr tf the ſail pariſh f fer the time 
being, or to ſome or une of them, the ſum o weekly and 
ever y week from this preſent time, far and towards the keeping, 
fuftertetion, and maintonarce of the ſaid baſtard child, for and 
during ſo long time, as the ſaid bajlard child ſhall be chargeable 
to the ſaid pariſh of ———, ; 5 

Ard we do further order, that the ſaid &. M. frail alſo pay 
a cauſe to be paid to the ſaid chin H, ,, cverſcers of 
the poor of the ſuid pariſh of ——— fr the time being," ar 15 


fome or one of them, the fun of —— weekly and every week, 
fo lbs as the fad bajtarl chi! 
* „ e, 4 


| . ball be chargeable tothe faid 
Se in (aſe he foal nat nan je and Mae, care of iis 
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"Given under cur bands and feals the 118 and year ft above 


written 


Ta 


"One ——_ 7s 171 the 3 Many arders ine Py 


| have been quained, for want of ſetting forth that one of 


the juſtices was of the quorum ; but now-by the ſtatute of 


20G. 2. c. 27. no order ba we quathed 12 that ene 


only. 


n it hath 3 unto 1 X. and Fad The 
examination of the woman muſt be by two Juſtices, as 
well as the ordering part; for the examination is a judi- 
cial act, and ought to be by both; and it is not enough 
that one ſhould”: examine, and make report to the other; ; 
but if they are both 'preſent, and 'one only examine, it is 
well enough, for it is in fact che examination of both. : 
2 Halt. 478. : 

As well upon the complaint of the Aueh leer and over- 
ſeers] It had been ſaid that an order made without the 
4 of NE” pariſh _—_— is not good. Rlacterby 


0 in the aire of K. ind Buckall, M. 3 G. 2. where : 
it was objected, that the order did not appear to be made. 
upon complaint of the pariſh; it was anſwered, that the 


ſtatute does not require that the pariſh ſhould Sinpliin;” 
but gives the juſtices power to make ſuch, order on the 


complaint of any other. And the order, as to that part, | 
as confirmed. 1 Bai nardiſt. 261. e 


As upon the cath of the, ſaid A. M. ] It ſeemeth, that 
the mother may be examined upon -oath, concerning che 
reputed father, and of the time and other circumſtances ; 
for that in this caſe, the matter, and the trial thereof, 
dependeth chiefly upon the examination and teſtimony of 
the mother. Dalt. c. 11. ee 


as deiivered of a ( mate) Laftard 57140 H. 8G. -Korandd 
Eugland.i An order was quaſhed, | becauſe the ſex of ithe* 
baſtard, or the name of it were not mentioned; unty, a? 
certain baſtard child born of the body of ſuch a woman. 
Str. 503. | 0 1 


At — in the foid parif of te] . 11 4 2. and 
Cajh,, The order did not ſet forth that the child was born 
in the pariſh,; and by the ſtatute the juſtices cannot make: 
an order to,compel-2 man to contribute towards the main- 
tenance of a baſtard child, but in caſe of thatuparifh; 
where the child was born : And qualtied: for. this reaſon. 
Cop. of S. 59. 

T5 


* 
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2. 76G. K. and Butcher. Exception was taken to an 


order of baſtardy, that it did not appear the child was 
born in the pariſh to which the relief is ordered; for it ſuffi 
ran. Ms tius juſtices of the borough of Lime Regis, reſiling 8 
within the limits, where the pariſb church is, within which pa- 1 
r4/ the child was bonn W hich is only an averment, it o 
4: : | 

that the juſtices reſided in that pariſh where the child was 1 
born, but that might not be the ſame pariſh ordered to 1 
be relieved. And for this fault the order was quaſhed, obj 
Str. 4 37 + 7 WELL es | Wh 
E. 3G. 2. K. and Childers, On a rule to ſhew cauſe, ink 
why. an order of two juſtices for relief of a baſtard child, 1 1 
and an order of ſeſſions confirming the ſame, ſhould not tha 
be quaſhed ; it was objected, that it was not directly ad- ger 
judged that the child was born in the pariſh (of Staple- * 
hurſt), and yet the order requires the defendant to pay the * 
fum of 45s to the churchwardens of that pariſh to re- ad 
imburfe them. It was anſwered, that it doth ſuſficiently Re 

appear in the order, that the child was born there; for it | 
adzjudges, that the defendant ſhould pay this ſum, for the 
charges the pariſh of Staplehurſt were at upon account of th 
the woman's lying in there. But the court ſaid, that th 


they do not allow of inferences to give the juſtices juriſ- | 3 
diction ; and accordingly quaſhed both the orders. 1 Bar- | 
nardi//. 316. Vi | 

E. 10 G. 2. K. and Greaves. The pariſh where the 
child is born, is only to be indemnified ; and if the baſ- 
tard has acquired a ſettlement elſewhere, the father is then 
diſcharged. Nelſ. Baſt. "es | 


Chargeable to the ſaid pariſh] Order to provide for a baſ- 
tard child: Exception was taken, that the order doth not 
ſer forth that he is chargeable to the periſh, or likely to 
be ſo. And quaſhed by the court. Comb. 39. 

But in K. and Matthews, H. 8 W. Exception was taken, 
that the order doth not ſet forth tbat the child is likely to 
become chargeable : But this exception was over- ruled; 
far that it is ſelf- evident, that every baſtard child is likely 
to become chargeable. 2 Salk. 475, 6. 

Anil further, that A. F. of in the ſaid county, yeoman, 
did beget the m-—_ 1 * child] T. 2 G. 2. K. and Browne. 
Upon an order of baſtardy it was ſtated, that the huſband 
had been abſent ſix years, and that during his abſence 
the defendant had carnal knowledge of the wife, and there - 
fore they adjudge him to be the putative father. But by 
the court, This order muft be quaſhed; for his lying 
with her is not a ſuſſicient reaſon to infer him the father 


is 


Lind 
— 
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of this. child: and though the juſtices need not ſhew the 
grounds they go upon, Yet if they do, and it appears ng 
ſufficient ground, their order will be bad. "Mir. ir. 


Summons] If the order do not ſet forth, that the deſend- 
ant was duly ſummoned to appear, 75 for what cauſe, 
it ought to be quaſhed, K. and Glegg. 10 Mod. 4. 


Do hereby aujudge] T. 4 Ann. O: and Maßon. The great 
objection which {tuck long with the court, was, that it 
was laid in the order, we the. ſaid juſtices 4th adjud ge. 
inſtead of do adjudge; and after the caſe had depended 
two terms, and been Tara times ſtirred, the court for 
that exception, the laſt day of the term, quaſhed the or- 
der. L. Raym. 1198. 

And afterwards, H. 4 Ann. The ſame juſtices made 
another order, with the very ſame fault in it, viz. dh" 


adjudge ; and upon a certiorari, that was 5 quaſhed. "I 


Raym. 1198. 


Adjudge the aid A. F. to be the reputed father], E. 20 
C. 2. K. and Perkaſſe. An order was quaſhed, becauſe, 
there was no adjudication, that the perſon againſt whom 
the complaing was made, was the reputed father. 2 Sid. 


* 


of two juſtices, whereby they adjudge, that ſuch a perſou 
is not the putative father of a baſtard child, and therefore 
they diſcharge him; and the rather, bocaula in ſuch a 
caſe the pariſh cannot appeal, becauſe an appeal is only, 


when the party refuſes to give ſecurity to come to ſeffions; 


And by the whole court, the two juſtices have no ſuch 
authority : for their whole power depends oa the. ſtatute 
of 18 Alix. and that is only to take order for puniſhment 
of the parties, and ſor relief of the pariſh, and this order 


is for neither 1 one nor the other. Sf . 161. 


Str. 1050. r i} 


The ſinn Of —— for and aids the Bangin] 17 12 PRE - 


L and Odam. Order for maintenance of a baſtard child, 


was excepted to, becauſe the defendant” is upon fight” or 1 
the order to pay 9! in groſs and after that, fo much 
weekly. And by the court: By the ſtature the juſticea 
are to take order for relief of the pariſh, and keeping of 
the child, by payment of money weekly, or other ſuf- . 


tenz ; and this may be only indemnifying the pari 
for maney laid out before the reputed father was found, 
1 Salk. 124. | 


During 
703 1 


H. 9 G. 2. K. and Janlint. (Motion to quaſh an 3 
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During 1 pap time as the ſaid baſtard child ſhall 3. 


chargeable] E. IV. K. and Barchaker. An order to pay. 
fo much money by the week, till the child ſhall be four- 


teen years of age, Was adjudged to be bad: for the juſ- 


tices have 'no power but to indemnify the pariſh ; and 
that is only to oblige him to maintain the child, as long 


as it is or may be chargeable. 1 Salk. 121. 2 Salk. 


7 


An order that the putative father ſhould pay ſo much a 


week, until it ſhould be able to get its living by work- 
ing, was quaſhed; it ſhould have been for fo long time, 


as the child tha)! be chargeable to the pariſh. 1 Vent. 


219. 


But in the caſe of K. and Street, 1M. 1G. 2. An of. | 


der of baſtardy, was made, to pay ſo much weekly, till 
the child was nine years old, if it ſhould fo long live. 
And by the court, ei t is a good order, for we cannot in- 
tend it able to provide for itſelf ſooner. Str. 788. 

So in the caſe of K. and Buckall, MH. m G. 2. Excep- 
por was taken, that the order appointed the ſum of 28 

paid weekly, till the child ſhould come to the age 
OR g years, without ſaying, if the child ſhall be fo 
long chargeable to the pariſh. It was anſwered, that indeed 
the old authorities lay it down in general, that orders of 
baſtardy, as well as other orders relating to the poor, mult 
be under the limitation mentioned; but the later authorities 
have been, that orders of baſtardy need not: and this, it 


was ſaid, is founded upon good reaſon ; for there cannot 
de any reaſonable intendment, that baſtards, who have 


no kindred, will have proviſion from any body, till ſuch 


an age as is mentioned in the order. And of that opi- 


nion was the court, and confirmed the order as to that 


| 1 x Barnardiſt. 261. 


But then the child may be donde an apprentice into 
another pariſh before that age; and having gained a ſet- 
tlement in ſuch other pariſh, the effect of the order ſhould 
then ceaſe. Therefore it is beſt in this and all ſuch like 
caſes/to hold to the ſtatute :; and the ſtatute here only 


gives power to the juſtices to take order for the relief 1 ibe 
pariſh where the child ſball be born. 


In Browne's caſe, T. 9 W. it was ſaid, the juſtices can- 


not 85 a ſum, for putting out the child an apprentice. 


| Comb 448. 


But in the aforeſaid caſe of K. and Buckall, A. 3 G. 2. 


here it was objected, that the order was for the reput- 


ed father to pay 4] to the overſeers for binding the child 
at apprentice, when it ſhould come to the age of 12 years; 


and 
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and did not ſay, if the child ſhall want it; ſo: that Ahe 
the child ſhould be provided for in any other way, the 
ſum muſt be ſtill paid to the overſeers :. The objection 


Was over- ruled by the court ; ; and the order, as to tat, 


held good. 1 Barnardiſt. 261. 

But it ſeemeth not Ne to. incumber the order 
therewith ; for it may be the ſame tping if the pariſh bind 
him out, and pay the money; for until tuch ſum hall he 
run off by the weekly payments, ſo ons the child con- | 


tinues chargeable.” 


BUT after all, ſo far as theſe ks Above Read 
ſhall affect only Fs form of the order, and not the merits 
thereof; the ſame may be amended: at the ſeſſions, 
by the 5 G. 2. c. 19. before the appeal ſhall be pto- 
ceeded upon, and then the court ſnhal! go ae n 
merits, 


V. Appeal ogcing the order. s 
By the n ſtatute of the 18 El. c. 3. the mother 
or reputed father refuſing to perform the order of the two 
juſtices, ſhall be committed, unleſs they ſhall. put in 
ſufficient ſurety to perform the ſaid order, or elſe perſanaliy 
to appear at the next general ſeſſions of the peace, to be helden 
in that ccunty Where ſuch order ſhall be taten; and alf> to 
abide ſuch order, as the ſaid juſtices, or the mare part of them, 
then and there ſball take in that behalf (if they then and there 
fall take any); and that if at the /aid ſeſſions, the ſaid. juſtices 
fall take no other order, then to abide aud perform the Ta 
before made, ay is aboveſaid. 


Perſonally to appear] H. 8 V. X. and Matthews. * The 
court will not quaſh an order of baſtardy, unleſs the re- 
buted father be prefehe i in court. 2 Salk. 475. 


At the next general 727 N. ans] That is to ſay, as next 
general ſeſſions after notice of ſuch order. 3 Keb. 5 51. 


Generel ſeſſans] T. 10 IV. K. and Shaw. An order was 
made by two juſtices, adjudging Shaw to be the reputed 


father of a baſtard; whereupon he "appealed to the next 


quarter ſeſſions after notice; ; where the order of the two 
Juſtices was diſcharged : And now it was moved to quaſh 
the order of ſeſſions, becauſe by the ſtatute the appeal 
muſt be to the next general ſeſſions, and there might have 
been a general ſeſſions before the general quarter Teflions, 
as/in Landen or Middleſex, where there are Four general 

ſeſſions 
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20 


ſoſſions in the year, beſides the quarter ſeſnons. And 
en for eule. d br. vn. 


To be holden i in that county] It was moved to quaſh a an 
order, for that it was at the ſeſſions of the peace ix the 
county aforeſaid, and did not ſay ft. the county ; but 
; this was over- FLAPH for that there 1s not fo much ſtrict. 


eſs required in orders, as there is in indictments, 1 


Ver. „ 
To which may be added alſo, that this f is according to 


the words of the ſtatute. | 


In that county where ſuch FLY Va fall he — T. 15 Cha. 
2. K. and Cayſlan. Reſol ved, that this ſhall be intended 
of the next ſe ſlions of that part of the county, where it 
"was made, and not at the next ſcihons in any county at 
large; for that would be miſchievous in many counties, 
where there are ſeveral ſeſſions in diſtinct parts of the 


county. 1 Kid. 149. 


To abide ſuch order as the faid 22 es, or . more part 
'of mim, ſhall then and there take] M. 13 G. K. and Tenant. 


Ahe order of two juſtices being quaſhed upon the me- 


vits by the ſeſſions en an appeal, the deieadant is 
thereby legally acquitted, and cannotibefrawn in queſttion 
"again for the fame fact. L. Raym. 1423, . Ser. 716. 
Bat the order quaſhed for want-of form, is as no or- 
der at all; and therefore: the two 1 80 ww ThE de 
39U8, * 
If the two next juſtices make an order, and the party 


appeals to the next ſeſſions, and they alter or diſcharges 
(upon the merits), or confirm that order; no ether ſeſ- 


ons can order any thing contrary thereto, for the order 
upon the appeal is final. Cro. Car. 350. 

T. 16.2. K. and Arundel. Tx juſtices make an 
order, that the defendant ſhall pay a ſum in groſs, and 


Abs 4 weck fo long as the child ſhall be chargeable. 


Ike. party appaals to the ſeſſions, Who confirm the order. 
At. allubſeguent ſeſſions, the ſather · of the baſtard deſired 
to have the keeping of it, and that the payment of the 
28 a week thould ceaſe; which the ſecond ſeſſions or- 
dered. Motion was made to uaſh this laſt order of ſeſ- 
ſions, becauſe in this caſe Fay 
the court held, that the ſecond ſeſſions had no authority 
to order the ſubtraction of the 2s a Week; and the or- 
der as quaſhed, becauſe it was made out of time (being 
three years after the appeal), and therefore the Juſtices 
bad no juriſdiction. Se. C. V. 1. 234. 

FV. Pu- 


ad no juriſdiction. And 


1 r 1 


VP 


11 EY „„ 


adams. 


EF 


7. Punifhment of he mother and reputed father, 


By the 18 Kl. e 3? Giudbihus baſtards being Ur bY * 


kept at the charges of the pariſh where born, to the great bur- 


den thereof, and to the evil example and encouragement of lewd 


life, it is enac kel, that the two next jaſtices ſhbll take order 
therein, as well for the puniſhment of the mother and Tepiited 


_ father, as for the relief of the pariſh. 


And by 7 J. c. 4. Every lewd woman which gal hawe 
any baſtard which. may be chargeable to the pariſh, the juſtices 
of the peace ſhail commit ſuch lewd woman to the houſe of cor 
rection, there to he puniſhed and ſet on work, during the tem 
of one whole year ; and if fhe fhall efiſomms offend again, then 
to be committed to the ſaid houſe of correction as for gſaid, and 
there to remain until ſhe can put in good ſureties for ver IT 
behaviour, not to offend ſo again. 1.7. 


Baſtard which may be chargeable} It ſeemeth by theſe 
words, that ſuch woman ſhall not be ſent to the houſe 
of correction, until after the child be born, and that it 
be living; for it muſt be ſuch a child as may be charge- 
able to the pariſh, Dale. c. 11. 

And if ſhe will diſcharge the pariſh of keeping the baſ- 
tard, ſhe cannot be puniſhed. by this ſtatute of 7 

But nevertheleſs ſhe may be punithed {Lord of ſays) 
by the ſtatute of 18 EI. 2 Inft. 733. 

Which opinion ſeems juſtly queſtionable: for the pre- 


amble of the ſaid act of 18 El. (as hath been rehearſed) 


ſeemeth to reſtrain the juriſdiction of the juſtices to the 
parents of ſuch baſtard children only as are /eft'r2 be kept 
at the charges of the pariſh "where born, 


The Juſtices of the peace ſpall commit] Tt ſeemeth that ſuch 
commitment ought to be by two juſtices at the.leaſt ; and 
by comparing the two ſtatutes together, it ſeemeth fitteſt 
for the two next Juſtices authorized by the 18 El. Dalt. 


. 


Shall commit it ſuch led woman] But fuch puniſhment ſhall 
not be until after the woman is delivered of her child; 
neither are the juſtices to.meddle with a woman, until 
the child be born, and ſhe ſtrong agam. Delt. c. 11. 

Alſo it ſeemeth, that ſuch baſtard child is not to be ſent 
with the mother to the houſe of correction, but rather that 


the child ſnould remain in the town where it was born (or 


ſettled with the mother) and there to be relieved by the 
work of the mother, or by relief from the reputed father; 
| and 
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Baſtards. 


and yet the common opinion and practice is otherwiſe, viz, 
to. ſend the child with che mother to the houle uf correc. 
tion; and this may alſo ſeem reaſonable, where the child 
. Tugketh on the mother. Dalt.c. 11. 13 

Hut. it ſeemeth much the beſt, to comm it the 8 


only, and not the child, but leave it to her choice whe- 


ther ſhe will take it with her ; and if ſhe will not, then 
to feng. it to its lawful place of ſettlement. 


* , 


Then to be committed Aube ſald hauſe of correfiion as af-re- 
aid] Which words do imply that ſhe ſhall not be pu- 
-niſhed as for a ſecond offence, unleſs ſhe hath been com- 


mitted to and Punifhed in the houſe of correction for the 


firſt,” | 


Wk 


*. ae. or - reputed fel. fung away.” 

18 the putative ſulhers A rod mat) ers of baſlard 
chillen run away aut of the pariſh, and fometimes out of the 
« county, and leave the baſtard children upoa the charge of the 
: periſh where they are born; altho' they have e/tates Juffict nt to 
Ai charge the pariſh; it ſhall be latoful far the chuvchwardens 
and overſeers of the poor of ſuch pariſh where any bajlard chi 
oe be born, to take and ſeixe ſo much of the gords, and receive 
j much of the annual rents or profits of the lands of ſuch pu- 
' zative father or lewd mother, as ſhall be ordered by any r 
juſlices, towards the diſcharge of the pariſb, to be confirmed at 
the f»{frons, for the bringing up and providing for ſuch baſ- 
| zard child; and thereupon the ſeffions may make an order for the 
othurrberardiens or overſeers of the poor of ſuch pariſh, to diſ- 


- poſe cf the goods by fale or atherwiſe, or ſo much of them for : 


the purpoſes aforeſaid, as the court ſball think fit, and to receive 
the rents and profits of the 9 9 or ſo mach of them as ſhall 
be f ordered by the ſeſſions. reine. 


Z. 2 Ann. Q. and Chaſfey y. Order to the churchwardens 


"and overſeers, to ſeize of the putative father's goods, what 
they ſhould judge proper for ſecuring of the pariſh, quaſh- 
ed; for that it ſhould be, what the juſtices think proper, 
10 not what the churchwardens and dverſeers think wm 
* cn; L. 5 e _ rim 9716 | 


7 IL. Mubdering a baer d. pi 


Concealing the” * 1. —ç— the R any woman be — of any 


death of a baſ- 


tard Child, 


i ſue of her body, male or female, which being born alive, 
* ſhould by the latus of this rea be a baflard, and ſbe endeavour 
< either * drowning, or ſecret * ing thereof, or any 
k | ether 


* 


Baſtards. 


ether way, either by herſelf, or the procuring of others, fo to 


* conceal the death thereof, as that it may not come to light, whe- 


ther it were bern alive or not, but be concealed, ſhe fhail ſuf- 


fer death as in caſe of murder, except ſhe can. prove by one 


wirneſs at leaſt, that the child was born dead. 

And it hath been adjudged, that in order to convict a 
woman by force of this ſtatute, there is no need that the 
indictment be drawn ſpecially, or conciude againtt the 
form of the ſtatute; for the ſtatute doth not make a new 
offence, but only makes ſuch concealment an undeniable 
evidence of murder. 2 Haw. 438. 

Alſo, it hath been agreed, that where a woman appears 
to have endeavoured ts dees the death of ſuch child 
within the ſtatute, there is no need of any proof that tne 
child was born alive, or that there were any ſigns of hurt 
upon the body, but it ſhall be undeniably taken that the 
child was born alive, and murdered by the mother. 2 
Haw. 4.28. 

But of late years, as this law ſeemeth to be ſomewhat 
ſevere, it hath been uſual, upon trials for this offence, 
to require ſome ſort of oreſfamptive . evidence that the 
child was born alive, before the other conſtrained pre- 
ſumption is admitted, that becauſe the death was conceal- 
ed therefore it was killed by its parent. 4 Blachſt. 198. 

Alto, it hath been adjudged, that where a woman lay in 
a chamber by herſelf, and went to bed without pain. and 
waked in the night, and knocked for help, but could get 
none, and was delivered of a child, and putitin a trunk, 


and did not diſcover it till the "HE ing night, yet ihe 


was not within the ſtatute, becauſe ſhe knocked for help. 


2 Haw. 438. 

Alſo, it bath been agreed, that if a woman confe's her- 
ſelf with child beforehand, and afterwards be ſurprized 
and delivered, no body being with her, ſhe is not within 
the ſtatute, becauſe there was no intent of FEED = 
and therefore in ſuch caſes it muſt appear by ſigns of hurt 
upon the body, or ſome other way, that the child was 
born alive. 2 H. 438. 


2. If a woman be with child, and any gives an 2 po- Giving a potio 1 
tion to deſtroy the child within her, and ſhe take it, and i <av{-abornon. 


it works ſo ſtrongly that it kills her, this is Aae, for 
it was not given to cure her of a diſeaſe, but Cate fully 
to deſtroy her child within her; and therefore he that 
gives her a potion to this end, muſt take the hazard, and 
if it kills the mother, it Is murder. 1 H. H. 429, 


* 


If a woman be quick or great with child, if ſhe take, 
or another give her any potion to make an abortion, or 


Vor. I. P ik 
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Baſtards. 


if a man ſtrike her, whereby the child within her is kill- 
ed, tho' it be a great crime, yet it is not murder nor 
manſlaughter by the law of England, becauſe it is not yet 


in rerum natura, nor Can it legally be known, waether it 


were killed or not. 1 H. H. 433. 

But if the child be born alive, and afterwards die of the 
poiſon or bruiſes it received in the womb ; it is murder 
in ſuch as adminiſtred or gave them. 1 Haw. 80. 4 
Black/t. 198. T | 

So if a man procure 2 woman with child to deſtroy 
her infant when born, and the child is born, and the wo- 
man in purſuance of that procurement till the infant; 
this is murder in the mother, and the procurer is accel- 


fary. 1 H. H. 433. 


VIII. Capacity of a baſtard as 10 inveritance. 


A baſtard can have no name ef reputation as ſoon as he 


is born; but after he is born, and hath gained by time a 


name of reputation, he may purchaſe by his reputed name, 
to him and to his heirs; tho' he can have no heirs but of 


his body. 1 It. 3. 6 Co. 65. 
A baſtard is terminus a quo; he is the firſt of his family, 
for he hath no relation of which the law takes any notice; 


but this muſt be underſtood as to civil purpoſes, for there . 
is a relation as to moral purpoſes, therefore he car not 


marry his own mother, or ſitter, or the like. 3 Salk, 


66. 


Conſideration of natural affection will not raiſe an uſe 
to a baſtard ; for though there is natural affection between 
them, yet the raiſing the uſe is a conſtitution of the law, 
and therefore the uſe ſhall never ariſe. Tenk. 47. Dyer, 

. | 
5 if the iſſue of a man who is a baſtard purchaſe land, 
and dies without iſſue ; tho' the land cannot deſcend to 
any heir on the part of the father, yet to the heir on the 
part of the mother (being no baſtard) it may; fo if the 


baſtard was attainted : for the heirs of the part of the 


mother make net any conveyance by the baſtard. Moy, 
—_ : 

it a baſtard dies inteftate, without wife or iſiue, the 
king is entitled to the perſonality ; and the ordinary of 
courle grants adminiſtiation to the patentee or grantee of 
the crown. 3 P. Will. 33. 2 Black. 505. 


A. Volun- 


8 


* 


the peace in and for the aid county, this 


| Baſtards. 


A. Voluntary examination of a woman with child of 
a baſtard 1 by 6 G. 2. c. 31. | 


Weſtmorland. H E viluntary examination of A. M. of 


in the ſaid county, ſingle woman, 
one of his majeſiy's juſtices of 
day of 
Il ho ſaith, that ſhe is now with child, and 7 the Ted 
child is likely to be born a baſtard, and to be chargeable to 
the pariſh of in the ſaid county, and that A. F. 0 
in the ſaid county, weaver, is the father of the ſaid 
child. 


taten on oath, before me 


| | The mark of 
Taken and ſigned the day and year + A.M. 


abovewritten, before me 


J. P. 
Examination after the birth. 


Weſtmorland. Tz examination of A. M. of vm 
| in the ſaid county, finglewoman, cake 

upon oath before me one of his majeſty 5 Juſtices of the 
peace in and for the ſaid county, this of- 
No _ that on the day F- new 
laſt paſt, at ——— in the pariſh wy in the county 
aforeſaid, 2 the ſaid A. M. was delivered of a (male) baſ- 
tard child, and that the ſaid baſtard child is likely to become 


chargeable to the faid pariſh of ——— ; and that A. F. of 
in the ſaid county, weaver, did get her with child of 
the ſaid baſtard child. 
The mark of 
Taken and ſigned the day and year + A.M. 


abovewiritten, before me 


J. P. 


B. Wan for apprehending the — father 
before the birth; on 6 G. 2. c. 31. 


Weſtmorland. 3To the conſtable of 
HEREAS A.M. off — in the faid county, 


fingleweman, hath by ber voluntary examination taten 


in writing upon ath, before me — one of his maje/ty's s juſti- 
P 2 ces. 
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FJ HEREAS A.M. of 


the —— day f 


Baſtards. 


ces of the peace in and for the ſaid county, this preſent day de- 


clared her ſelſ to be with child, and that the ſaid child is likely 


| to be born a baſtard, and to be chargeable to the pariſh of 


——- in the ſaid county, and that A. F. of 15 
the ſaid county, weaver, is the father of the faid child; Aud 
whereas O. P. one of the overſeers of the poor of the pariſy 
of aforeſaid, in order to indemniſy the faid pariſh in 
the premiſſes, hath applied to me to iſſue out my warrant for 
the apprehending of the ſaid A. F. I do therefore hereby cem- 
mand you, immediately io apprehend the ſaid A. F. and 10 
bring him before me or ſome other of his majeſly's juſlices of 
the peace for the ſaid county, to find ſecurity to indemnify the 
faid pariſh of or elſe to find ſufficient ſurety. jor his 


appearance at the next general quarter ſeſſions, | or, next ge- 


neral ſeſſiens] of the peace to be Holten for the ſaid county, 


and to abide and perform ſuch order or orders as fhail be made, 


in purſuance of an act paſſed in the eighteenth year of the 
reign of her late mazefly queen Eliſabeth, concerning baſtards 
begotten and born out of lawful matrimony. Given under my 


hand and ſeal the ——— day of, SC. 


The like after the birth. 


- Weſtmorland. 3 To the conſtable of - 


mn the faid covnty, 
- fonglewoman, hath by ber examination taken in writ + 
ing upon oath, before me —— one of his majcjly's ;uſiic's of 


| the peace in and for the ſaid county, declared, that on the —— 


day of —now lafi paſt, au. — — in the pariſb o/ — 
in the county aforeſaid, fhe the ſuid A. M. was delivered of a 
(male) baſtard child, and that the fuid baſtard child is likely 
to become chargeabie 1 the ſaid fariſh of - and hath 
charged A. F. of — in the ſœid ccunty, uraver, with 
having gotten her with child of the ſaid baſtard; child; And 
whereas O. P. one of the over ſeers of the poor [and ſo on, as 
in the forcgoing precedent to the end.] 


C. Commitment thereupon ; by the 6 C. 2. c. Zr 


To the conſtable of in the ſaid 

5 county, and to the keeper of the houſe 

Weſtmorland. of correction fer, common ganl] at 
| | in the faid count. 

i 8 HERE AS A. M. of — foglewoman, in her 

voluntary examination token in toritirg upon oath, 

now laſt paſt, before me — — 


one 


2 — 2 fS 


a «AK Wd. — „ a, 


Baſtards. 2723 
ane of bis majeſiy's juſtices of the peace in and for the ſaid 
county, hath declared herſelf to be with chiid, and that the 
aid child is likely to be born a bajlard, and to be chargeable to 
: he ſaid pariſh of — and hath charged A. F. of 
| gentleman, with having gotten her with child of the faid child ; 
; Or, if it is after the birth, then ſay, /Phereas A. M. of 
9 Vile woman, in her examination taken in writing 
; upon oath, vere me one of bis majeſiy's juſtices of the 
peace in and for the faid county, hath declared that an the 
day of — now laſt paſt, at- in the pariſh 
of iin the county aforeſaid, fhe the ſaid A. M. was de- 
livered of a (male) baſtard child, and that the ſaid baſtard 
child is likely to become chargeable to the faid pariſh of 
Ez and hath charged A. F. of weaver, with having got- 
ten her with child of the faid baſtard child]; And whereas 
the ſaid A. F. being now perſinally preſent before me, being 
breught by my warrant, upon application for that purpoſe to me 
made, by O. P. one of the overſeers of the poor of the ſaid 
pariſh, hath refuſed to give ſecurity to indemnify the ſaid pa- 
 riſh, and hath aiſo refuſed to enter into a recognizance with 
ſufficient ſurety, upon condititen to appear at the next general 
quarter ſeſſions [or, next general ſeſſions] of the peace to be 
halden fer the ſaid county, and to abide and perform ſuch or- 
der or orders as ſhall be made in purſuance of an att paſſed in 
the eighteenth year of the reign of her late majeſty queen Eli ſa- 
beth, concern:ng baſtards begotten and born ont of lawful ma- 
trimony : Theſe are therefore to command you the ſaid conſtable 
to take and convey the ſaid A. F. to the houſe of correction at | 
in the ſaid county, and to deliver him to the eeper / 
thereof, together with this warrant. And J do hereby command 
you the ſaid keeper of the ſaid houſe of carreftion, to receive 
the ſaid A. F. into your cuſtody in the ſaid houſe of correction, 
and him there ſafely to keep, until he ſhall give fuch ſecurity, 
or enter into ſuch recognizance as aforeſaid, or be atherwije 
lawfully delivered from thence. Given under my hand and ſeal , 
the day of, &c. 5 . 


— 


W/ Vin, & 2" ww > " - By 


D. Bond to indemnify the pariſh, 
KR © OW all men by theſe preſents, that we A. F. of 
of 


in the county of — gentleman, and A. 8. 
yeoman, are held and firmly bound unto 
churchwardens, and — over ſeers of the poor of the pariſh 
0 in the ſaid county (in truſt for the pariſhioners of 
: the ſaid pariſh) in pounds of good and lawful money of 
Great Britain, to be paid to the ſaid ————or their certain 
attorney, their executors, adminiſtratars, or affigns ; To which 

| | „ . payment 
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payment well and truly to be made, we bind curjelves, and 
each of us, jointly and ſeverally, and our and each and ever 
of our heirs, executors, and adminifirators, firmly by theſe pre- 
ſents; Sealed with our ſeals, and dated the ——— day of 
| in the————year of the reign of our ſovereign lord 
George the third, of Great Britain, France, and Ireland, 
king, defender of the ſaith, and ſo forth, and in the year of 
our Lord o—, | . 

Toe condition of this obligation is ſuch, that whereas A. M. 
of ——- ſinglewoman, hath in and by her voluntary examina- 
tion, taken in writing and upon cath, before —one of his 
majefly's juſtices Vf the peace in and for the ſaid county of 
———dcclared that ſbe is with child, and that the ſaid child 


is likely to be born a baſtard, and to be chargeable to the ſaid. 


pariſh of and that the abovebounden A. F. is the fa- 
ther of the ſaid child; [If it is after the birth, then ſay, 
that whereas A. M. of ——ſingleweman, in her examina- 
tion taken in writing upon oath, before —— one of his ma- 
nefly's juſtices of the peace in and for the ſaid county, hath 
declared, that on the day of. now laſt paſt, at 
in the pariſh of —— — in the county aforeſaid, ſhe 
the ſaid A. M. was delivered of a (male) baſtard child, and 
that the ſaid baſtard child is lifely to become chargeable to the 
faid pariſh e —and hath charged the abovebound A. F. 
with having gotten her with child of the ſaid baſiard child ;] 
F therefore ihe ſaid A. F. and A. S. or either of them, their 


er either of their heirs, executois, or adminiſtrators, do and 
* ſhall from time to time, and at all times hereafter, fully and 


Clearly indemnify and ſaue harmleſs, as well the abovenamed 


_ churchwarder.s and cverjeers of the poor of the ſaid pariſh of 


—and their ſucceſſors for the time being, as alſo all and 


| ſmgular the other parijhianers and inhabitants of the ſaid pariſh 


of which new are, or hereafter ſhall be for the time 
being, of and from all manner of coſts, taxes, rates, aſſeſſ- 
ments, and charges whatſoever, for or by reaſon of the birth, 
education, and maintenance of the ſaid child, and of and from 
all actions, ſuits, troubles and other charges and demands what- 
forever, touching or concerning the ſame, then this preſent ob- 
ligation to be void, otherwiſe of force. | 


Signed, ſealed, and delivergd (having been A. F. 
friſt duly ſtamped) in the preſence of A.S 
| A 


B. W. 


th 


e , WE, a © We + 


Baſtards. 


E. Recognizance for _ reputed hier to appear : 
at the ſeflions, and to abide ſuch order as {hall be 
made; on 6 G. 2. c. 31. 


Weſlmarlani E it remembred, that on the day of 
in the year of the reign of 
our lord George the third, of Great Britain, France, and 
Ireland ing, defender of the faith, and fo forth, A. F. of 
in the county afareſaid labourer, and A.S. 0 - in the 
county aforeſaid yeoman, perſonally came before me J. P. eſquire 
one of the juſtices of our ſaid lord the king, aſſigned to keep the 
peace in the ſaid county, and acknowledged them 3 to oe to 


our ſaid lord the king; that is to ſay, the ſaid A. F. ube ſum 


of — and the ſaid A. S. the ſum of of good and 
lawful money of Great Britain, to be made and levied of their 
gaods and chattels, lands and tenements reſpectively to the uſe of 
our ſaid lord the king, bis heirs and ſucceſſors, if the ſaid A. F. 
ſhall make default in the condition under writien, 
IVhereas A. M. of — ſingle woman, hath in and by 
her voluntary examination, taken in writing and upon oath, be- 
7e one of his majeſly's juſtices of the peace in _ for 
the ſaid county of declared that fhe is 1010 child, and 
that the ſaid child is likely to be born a baſtard, and to be char ge- 
able to the ſaid pariſh of and that the above bounden 
A. F. is the father of the laid child; [If it is after the birth, 
then fav, II hereas A. M. of ſingle woman, in and by 
her examination taken in writing upon oath, before me 
one of his majeſty's juſtices of the peace in and for the ſaid 
county, hath declared that on the day off now lajt 
paſt, at — in the pariſh of in the county afore- 
faid, fhe the ſaid A. M. was delivered of a (mule) baſtard 
child, and that the ſaid baſtard child is likely to become chat ge- 
able to the ſaid pariſh of and hath charged the abave- 
b A. F. with having gotten her with child of the ſaid baj- 
tard child : ] The condition of this recognizance is ſuch, that if 
the abovebound A. F. do and fhall appear at the next general 
quarter ſeſſions [or, the next general ſeſſions] of the peace to be 
helen for the ſaid county, and fha'l abide and perform fuch or- 
der or orders as ſhall be made in purſuance of an act paſſed in the 
eighteenth year of the reign of her late majeſty queen t.lifabeth, 
concerring baſtards begotten and bor n out of lawful matrimony, 
then this recogn'/zance to be vid, other wiſe of force, 
Axknowledged befor e me J 


*Y 
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F. Warrant of the two next juſtices, for the mo- 


ther, with a ſummons for the reputed father, to 1 , 
make the order of filiation and maintenance ; 25 , 
. . 3. | bort 
| fare 
Weſtmorland, c To the conitable of | Ti 
= ov b 
5 - —C per 
HEREAS information hath been madg unto us 700 
ö two of his niajeſty's juflices of the peace in and for the 2 
faid county, one whereof is of the quorum, and both of is » ci - "bay 
| „ 41g next unto the limits of the pariſh church within the prijh ſuc 
| % in the ſaid county, as well upon the c:mplaiiit of th {jar 
| churchwardens and over ſeers of the boor of the ſaid par, ason | 47 
the oath of A.M. of —— —firglewoman, that on the | 
by | day of laſi peſt, ſbe the ſuid A. . was delvered of 
= | | a (male) baftard child at — — in the ſaid pariſh, and that 
i A. F. of ——— n the ſaid county, taylor, is the father of 
« the ſaid baſtard child, and that the ſaid baſtard child is now 
th living, and chargeable [or, likely to become chargeable} to the 
ſaid pariſb of Theſe are therefore to command you to. 
| bring the ſaid A. M. before us, at the houſe of in — 7 
| in the ſaid county, on the —— day of —— at the hour 
" of ——— in the aftern#o of the ſame day, "ta be by us further 
j examined, touching the premiſſes ; and that you give notice thereof, 
ou unto the ſaid A. F. that he may likewiſe be at the time and place 
| | aforeſaid, to make his lawful defence : To the end that upon « 
| the examination of the cauje and circumſtance, we may tate ; 
Þþ ſuch order therein, as to right doth appertain. And what you ; 
= ſhall do in the execution hereof, you are ta make known unto us ; 
| at the time and place aforeſaid. Given under our hands and ] 
{4 feals, the — day of, &c. 5 | 
11 G. The order of filiation and maintenance is in- | 
1 


ſerted before, in the body of the title. 


8 


1 II. Condition of a recognizance to appear at the 


118 next ſeſſions, after the order not performed; on 
ont | „ 7, : 


HEREAS by an order under the hands and ſeats of 
us —— two of his majeſiy's juſtices of the peace for 

! . , 3 
toe ſaid cou uty, one whereof is of the quorum, and both of us 
reſiding 


* 


. 


we 


Baſtards. 


yeſiding in Cor, next unte the limits of the pariſh church within 
the pariſh of in the faid county A. F. of - n the 
ſaid county, taylor, is adjudged to be the reputed father of a 
baſtard child lately born of the body of A. M. of fengie 
woman, at in the ſaid pariſh of [and then ſet 
forth what was ordered therein further] And whereas the 
aid A. F. hath not obſerved nor performed the ſaid order: 
The condition therefore of thts recognizance is ſuch, that if the 
absvebound A. F. fhall obſerve and perform the ſuid order, or ſhall 
perſonally appear at the next general ſeſſions of the peace, to be 
hulden in and for the faid county, and jhall then and there abide 
uch order as fhail be then made by the court, concerning the ſaid 


"baſtard child, if any ſuch order ſhall be then made; and if no 


ſuch order Hall be then made or taken by the ſaid court, if the 
faid A F. ds and ſball perform the order already by us made as 
aferefaid ; Then this recegnizence to ve void. 


Battery. See Aflault. 
Bawdy houſes. See Lewbnels. 
Jr 
Behaviour. See Suteth. 


XIX HEREAS on the north-weſt coaſts of Eng- 
land, and eſpecially in the county of Lancaſter, 

the ſea is bounded, and the lands are prevented from 
being overflowed, by large hills, the ſand of which is ſo 
looſe, that in dry weather it is thrown by the winds on 
the adjacent lands, to the damage thereof, and the danger 
of the inhabitants, who are expoſed thereby to the inun- 
dation of the ſea; to prevent which, the land-owners are 
at great charges, annually to plant and maintain a ſort of 
ruth or ſhrub called ſarr or bent; but many diſorderly per- 
tons pluck up and carry away the ſame, to make matts 
and bruſhes : Therefore if any perſon without conſent of 
the owner, ſhall cut, pull up, or carry away any ſtarr 
or bent of the ſaid hills on the north-weſt coafts of Eng- 
land, on complaint thereof on oath to one juſtice, the 
offender ſhall be ſummoned, and on default of appearing, 
the juſtice ſhall iſſue his warrant to apprehend and bring 
him before him; and being convicted on oath of one wit- 
neſs, or confeſſion, he ſhall, forfeit 20s, half to the in- 
former 
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Bent. 


former and half to the owner of the bent, by diſtreſs; 


and for want of ſufficient diſtreſs, to be ſent to the houſe 


of correction for thiee months, to be kept to hard labour; 
and for a ſecond offence, to be committed to the houſe of 
correction for one year, to be whipt and kept to hard 
labour. 5 

And if any ſtarr or bent ſhall be ſound within five miles 
of the ſaid ſand hills, the perſons convicted of having the 
ſame in cuſtody ſhall forfeit 20s in like manner, and for 
want of ſuthcient diſtreſs ſhall ſuffer three months impri- 
ſonment, and hard labour in the houſe of correction. 

But this ſhall not reſtrain any perſons from the exerciſe 
of any ancient preſcriptive right, to cut ſtarr or bent on 
the ſea coaſts in the county of Cumberland, 15 & 16 G, 
2: C. 33. 1, 6, 7, 8. : 


2nd the 19 C. 2. c. 32. which by ſeveral continuances were 
| in 


Bigamp. 


S bigamy in our law ſeems for the molt part to be 

uſed to ſignify the having of two wives ſucceſſively 

one after the other, I ſhall take the liberty to transfer the 

offence which is commonly treated of under this title unto 

the title Polygamy, which ſignifies more properly the 
having two or more wives or huſbands at the ſame time, 


Black act. 


N order to avoid repeating the ſame regulations ſo many 


times over, as the offences hereunder mentioned are 


treated of under their reſpective titles in the different parts 


of this book; it is thought proper, to inſert here at large, 
the whole Jaw relating to them all together, and to refer 
from thence to this title for the knowledge of the ſeveral 
particulars, | 5 

By the 9 G. c. 22. (commonly called the JPaltham 
black act, occaſioned by the enormities committed in Ep- 
ping foreſt near Waltham in Eſſex, by perſons in diſguiſe, 


or with their faces blacked) which act is required to be 


read at every ſeſſions and leet ; and by the 6 G. 2. c. 37. 
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Black att. 
in force till Sept. 1, 1757, Cc. and finally by the 31 G. 2. 
c. 42. were made perpetual ; and alſo by the 27 G. 2. c. 15. 
it is enacted as followeth : | | | 
If any perſon or perſons, being armed with ſwords, 
fire-arms, or other offenſive weapons, and having his or 


their faces blacked, or being otherwiſe diſguiſed, ſhall 


(1) appear in any foreſt, chaſe, park, paddock, or grounds 
incloled with any wall, pale, or other fence, wherein any 
deer have been or ſhall be uſually kept; or (2) in any war- 
ren or place where hares or conies have been or ſhall be 
uſually kept; or (3) in any high road, open heath, com- 
mon, or down ; or (4) ſhall unlawfully and wilfully hunt, 
wound, kill, deſtroy, or ſteal any red or fallow deer; or 


(5) unlawfully rob any warren or place where conies or 


hares are uſually kept; or (6) ſhall unlawfully ſteal or 
take away any fiſh out of any river or pond: Or if any 
perſon or perſons (that is, whether armed and diſguiſed or 
not) ſhall (7) unlawfully and wilfully hunt, wound, 
kill, deſtroy, or ſteal any red or fallow deer, fed or kept 
in any places in any of the king's foreſts or chaſes, which 
are or ſhall be incloſed with pales, rails, or other fences ; 
or in any park, paddock, or grounds inclofed, where 


deer have been or ſhall be uſually kept; or (8) ſhall un- 


lawfully and maliciouſly break down the head or mound 
of any fiſh pond, whereby the fiſh ſhall be loſt or de- 
firoyed; or (9) ſhall unlawfully and maliciouſly kill, 
maim, or wound any cattle; or (10) cut down or other- 
wiſe deſtroy any trees planted in any avenue, or growing 
in any garden, orchard, or plantation, for ornament, 


ſhelter or profit; or (11) ſhall ſet fire to any houſe, barn, 


or outhouſe, or to any hovel, cock, mow, or ſtack of 
corn, ſtraw, hay, or wood; or (12) ſhall wilfully and 
maliciouſly ſnoot at any perſon in any dwelling houſe or 


. other place; or (13) ſhall knowingly fend any letter 
without any name ſubſcribed thereto, or figned with a 


fictitious name, demanding money, veniſon or other valu- 
able thing ; [or threatning to kill or murder any of his 
majeſty's ſubjects, or to burn their houſes, outhouſes, 
barns, ſtacks of corn or grain, hay or ſtraw; 27 G. 2. 
c. 15.] or (14) ſhall forcibly reſcue any perſon being law- 
fully in cuſtody of any officer or other perſon, for any the 
ſaid offences; or (15) ſhall by gift or promiſe of money, 
or other reward, procure any of his majeſty's ſubjects to 
join him or them in any ſuch. unlawful act; or (16) ſhall 
unlawfully and maliciouily break down, or cut down the 
bank of any riyer, or any fea bank, whereby any lands 
mall be overflowed or damaged; or {17) ſhall Pea 

; ang 
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and maliciouſſy cut any hop-binds-growing on poles in any 
plantation of hops; or (18) ſhall Wilfully and maliciouſly 
ſet on fire, or cauſe to be ſet on fire, auy mine, 
delph of coal, or canne} coal: 


Every perſon ſo offending, being thereaf lawfully con- 


bit, or 


victed (in any county in Zngland) mall be adjudged guilt 


of fon, and ihall ſuffer death as in cafes of felony, 
without benefit of clergy; but not to work corruption of 
blood, nor forfeiture of lands or goods. 

Note; I have added the words above { whether armed and 
diſguiſed or nit) to obviate an error which runs thro molt 
of the books, in a very material part of this ſtatute. The 
do ſuppoſe that a perſon muſt be armed and diſguiſed to 
commit any of the offences abovementioned, even the 
ſending of a threatning letter, or perſuading another to be 
an accomplice; whereas it fermeth ſomewhat clear, that 
to be armed and diſguiſed is only neceſſary to conſtitute 
any of the fix firſt offences, and that any perſon whatfo- 
ever may be guilty of any of the other following offences, 
whether armed and diſguiſæd or not. 

Accordingly, in the caſe of K. v. Baylis and Reynolds, 
T. 9 G. 2. The indictment was, that the detſndants at 
Ledford in the county of Herr, being armed with of- 
fenſive weapons, and having their faces blacked, and be- 


ing diſguiſed, did felontouly appear in the high road there, 


againſt the form of the ſtatute. The evidence was, that 
ther: was a great number of rioters aflembled with intent 


to cut down tome turnpikes ſet up in that county, and 
the priſoners were at the head of them, with their faces 
"blacked ſo as it could not be known who they were, hav- 


ing on womens gowns, caps, and ftraw hats, and each 
an axe in his band, and they advancing foremoſt were 
taken by the conſtables then aſſembled by the juſtices; 
and after they were taken and confined, the reit of the 


rioters did cut down the turnpikes, Lord Hardwicke Ch. J. 


directed the jury thus: The ſeveral facts mentioned in the 
act are not to be taken as being parts of the ſame offence, 


but are every of them ſeveral offences; and this is a direct 
ſeparate crime from the reſt, It is a fingle crime, and is 
for appearing in the high road with faces blacked, and 


being otherwiſe diſguiſed. All the other matters proved 
are put as circumſtances, but were properly eaough given 
in evidence, in order. to ſhew the nature of the fact. 


Therefore if upon the evidence you believe the priſoners 


did appear in the high road with their faces blacked, that 
is ſufficient within the act, or that they were otherwiſe 


diſguiſed, you are to find them guilty. The jury im- 


mediately, 


JJ ͤ ͤ „ ihe Wh en: 4 


Black ad. 
mediately, eb going out of court, found them 


guilty; and they were ordered for execution. Caſes in 
the time of lord Hardwicke. 291. 5 


And for che more Ky and ſpe edy bringing the 3 


| to juſtice, if any perſon ſhall be charged with being guilty 


of any the faid offences, before any two juſtices where the 
ofteace ſhall be eommitzed; by information of one or more 
credible perſons on oath by them to be ſubſcribed, the ſaid 
juſtices chall forthwith certify under their hands nd ſeals, 
and return ſuch information to one of the principal ſecre- 
taries of ſtate; who thall lay the fame, as ſoon as conve- 
niently may be, before the king in his privy council: 
whereupon the king may make order in ſuch his council, 
requiring the offender to ſurrender himſelf in forty days, to 
auy of the juſtices of the king's bench, or to any juſtice 
of the peace, to the end that he may be forthcoming to 
anſwer the ſaid offence according to due courſe of law; - 
which order ſhall be forthwith tranſmitted to the ſheriff 
of the county where the offence was committed, and ſhall 

(in fix days after receipt thereof) be proclaimed by him 
or his officers, between ten and two of the clock, in the 
market places, on the market days, of two market towns 
in the county, near the place where the offence was com- 
mitted ; and a true copy of ſuch order ſhall be affixed up- 

on ſome publick place in ſuch market towns : And if 

fuch offender ſhall not ſurrender himſelf purſuant to ſuch 

order, he ſhall from the day appointed for his ſurrender, 
be adjudged convicted and attainted of felony, and ſhall 
ſuffer pains of death, as in caſe of a perſon convicted and 
attainted by verdict and judgment of felony, without be- 
nefit of clergy. And the court of king's bench, or judges 
of aſſize, on producing to them fuch order in council, 

under the fea] of the ſaid council, may award execution 
accordingly. 

And it any perſon, after the time appointed for ſurs 

render ſhall be expired, ſhall conceal, aid, abet, or ſuc- 

cour ſuch offender, knowing him to have been ſo charged, 

and to have been required to ſurrender himfelf by ſuch 
order, and ſhall be lawfully convicted thereof; he ſball 
be guilty of felony without benefit of clergy. 

But this ſhall not hinder any judge, juſtice of the peace, 

magiſtrate, officer, or miniſter of juirice, from apprehend- 


ing and ſecuring ſuch offender, by the ordinary courſe 


of law: And if he be taken and ſecured .before the 
time of „ he ſhall have his trial by due courſe 
of law. b 

And 
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Black ac. 


And the inhabitants of the hundred ſhall make ſatis» 


faction (not exceeding 2001.) for the damages ſuſtained 
by the killing or maiming of cattle; cutting down or de- 
ſtroying trees; ſetting fire to any houſe, barn, or out- 
houſe, hovel, cock, mow, or ſtack of corn, ſtraw, hay, 
or wood; breaking or cutting down the bank of any ri- 
ver, or any ſea bank, whereby any lands ſhall be over. 
flowed or damaged; cutting hop-binds growing on poles 


in any plantation of hops; ſetting on fire, or cauling to 


be ſet on fire, any mine, pit, or delph of coal or cannel 
coal ; the ſame to be rateably taxed and levied, as in caſes 
of robbery by the ſtatute of 27 El. c. 13. . 
But no perſon ſhall be enabled to recover damages, 
unleſs he ſhall by himſelf or ſervant, in two days after the 
damage done, give notice of the offence unto ſome of the 
inhabitants of ſome town, village, or hamlet near to the 
place where the fact was committed; and ſhall, in four 
days after ſuch notice, give in his examination on oath, 
or the examination on oath of his ſervant who had the 
care of the ſame, before a juſtice inhabiting in or near the 
hundred, whether he knows the perſon or perſons that 
committed the fact, or any of them; and if upon ſuch 
examination it be confeſſed, that the examinant knows 
the ſaid perſons or any of them, then ſuch perſon con- 
feſling ſhall be bound by recognizance to proſecute the 
offender by indictment or otherwiſe according to law. 
And if an offender be apprehended and lawfully con- 
victed, in fix months after the offence committed, the 
hundred ſhall not be liable. 
And the action ſhall not be commenced but within one 
year after the offence committed. 
And if any perſon ſhall apprehend, or cauſe to be con- 
victed, any ſuch offender above mentioned, and ſhall be 
killed, or wounded ſo as to loſe an eye, or the uſe of any 
limb, in apprehending or ſecuring, or endeavouring to 
apprehend or ſecure any ſuch offender ; on proof thereof 
made at the ſeſſions where the offence was committed, or 


the party kiiled or wounded, by the perſon ſo apprehend- 


ing or cauſing the offender to be convicted, or the per- 


ſon ſo wounded, or the executors or adminiſtrators of the 


party killed, the juſtices ſhall give a certificate thereof to 
the perſon wounded, or the executors or adminiſtrators 
of the perſons killed ; by which they ſhall be intitled to 
receive of the ſheriff 501, to be allowed in his accounts; 


which he ſhall pay in thirty days from the time the certi- 


ficate ſhall be ſhewed to him, on pain of forfeiting to the 
| party 


1 A 
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Elack act. 


party 101, for which, and for the n the party may 
bring his action. 


lack lead. 


* having been boa by experience, that wad, or black 
cawke, commonly called black lead, is neceſſary for di- 
vers uſeful purpoſes, and more particularly i in the caſting 


of bomb ſhells, round ſhot, and cannon balls, and that 


the ſame hath been diſcovered in one mountain or ridge of 
hills only in this realm, and great deſtruction having been 
made thereof of late years by evil diſpoſed perſons ; there- 
fore it is enacted, that every perſon who ſhall unlawfully 
break, or by force enter into, any mine or wad hole of 
wad or black cawke, commonly called black lead, or into 
any pit, ſhaft, or vein thereof ; or ſhall unlawfully take 
and carry away from thence any wad, black cawke, or 
black lead; or ſhall aid, hire, or command any perſon to 
commit any the ſaid offences, ſhall be guilty of felony, 


and the court or judge may order him to be committed to 


priſon, or the houſe of correction not exceeding one year, 
to be kept to hard labour, and to be publickly whipt by 
the common hangman, or by the maſter of ſuch houſe of 


correction, at the times, and places, and in ſuch manner 


as the court ſhall think proper ; or he may be tranſported 
for a term not exceeding ſeven years; and if he ſhall vo- 
luntarily eſcape, or break priſon, or return from tranſpor- 
tation before the time, he ſhall be guilty of felony with- 
out benefit of clergy. 25 C. 2. c. 10. / 1. 

And if any perſon ſhall buy or receive any ſuch wad, 
knowing the ſame to be unlawfully taken and carried 
away as aforeſaid, he ſhall be guilty of felony, and be 
liable to all the penalties inflicted by the laws on perſons 
knowingly buying or receiving ſtolen goods. /. 3 
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1 blaſphemies ag inſt God, as denying his being Bushemy. 


or providence z and all contumelious reproaches of 


Jeſus Chriſt; all profane ſcoffing at the holy ſeriptures, or 
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expoſing any part of them to contempt or ridicule; im- 
poſtures in religion, as falſely pretending to extraordinary 
commiſſions from God, and terrifying or abuſing the peo- 
ple with falſe denunciations of judgments; and all open 
lewdneſs groſsly ſcandalous — are puniſhable by fine and 
impriſonment, and alſo ſuch corporal puniſhment as to 
the court ſhall ſeem meet, according to the heinouſnefs of 
the crime. 1 Haw. 6, 7. | 


Depraving the 2. Alſo ſcditious words, in derogation of the eſtabliſh- 
— 01 rel ed religion, are indictable, as tending to a breach of the 
peace. 1 Haw. 7. . 
Deaying the 3. No perſon ſhall have any benefit of the toleration 
Tun. act, wio ſhall deny in his preaching or writing, the doc- 


trine of the bleſſed Trinity, as it is ſet forth in the 39 ar- 
nnn , | 

Repreſenting the 4. If anyperſon ſhall in any ftage play, interlude, ſhew, 
=” s may-game, or pageant, jeſtingly or profanely ſpeak or uſe 
the holy name of God, or of Chriſt Jeſus, or of the Holy 
Ghoſt, or of the Trinity; he ſhall forfeit 101, half to the 

king, and half to him that ſhall ſue. 3 FJ. c. 21. 
Chriſtians de 5. If any perfon having been educated in, or at any 
omg be ear!- time having made profeſſion of the chriſtianreligion in this 
£72207 Fam, hall by writing, printing, teaching, or adviſed 
ſpeaking, deny any one of the Perſons in the holy Trinity to 
be God, or ſhall aſſert or maintain there are more gods than 
one; or ſhall deny the chriſtian religion to be true, cr the 
holy ſcriptures to be of divine authority; and ſhall be con- 
victed thereof, in any of the courts at Neſfiminſter, or at 
the aſſizes, on the oaths of two witneiles, he ſhal} for the 
firſt offence be incapable to have any office eccleſiaſtical, 


civil, or military, (unleſs he ſhall renounce ſuch opinion in 
the court where he was convicted within four months after 


ſuch cenviction); and for the ſecond offence he {hall be 
diſabled to be plaintiff, guardian, executor, or adminiſtra— 
tor, to take any gift or legacy, or to bear any office, and 
ſhall be impriſoned for three years. 9 & 10 V. c. 32. 
But no perſon ſhall be proſecuted for any words ſpoken 
unleſs the information be given to a juſtice of the peace, 
within four days after the words ſpoken, and the proſecu— 
tion of ſuch — be within three months after ſuch in- 
formation. 27d. 5 
Cafe of Edmund ©. H. 1 G. 2. K. and Curl, An information was exhi- 
Cur), bited by the attorney general, againſt Edmund Curl, for 
printing and publiſhing two obſcene books, the one ſtyled 
7 be nun in her ſinock; the other, The art of flogging ; ſetting 
out the ſeveral lewd paſſages, and concluding againſt the 
peace. And of this the defendant was found guilty. It * 
n | | move 


* 


=- 


Blaſphemy and pꝛofanenels. 
moved in arreſt of judgment, that however the defendant 
may be puniſhable for this in the ſpiritual court, as an of- 
fence againſt good manners; yet it cannot be a libel, for 
which he 1s puniſhable in the temporal courts. But after 


long debate and conſideration, the court at laſt gave it as 
their unanimous opinion, that this was an offence proper- 


ly within their juriſdiction; they ſaid, that religion is a 
part of the common law, and therefore whatever is an of- 
fence againſt that, is evidently an offence againſt the com- 
mon law. And the defendant was ſet in the pillory. Str. 
788. 1 Barnardiſl. 29. 

7. E. 2 G. 2. K. and Mieolſlon. He was convicted on 
four informations, for his blaſpkgmous diſcourſes. on the 
miracles of our Saviour. Andattempting to move in ar- 
reſt of judgment, the court declared they would not ſuffer 
it to be debated, whether to write againſt chriſtianity in ge- 
neral was not an offence puniſh:ble in the temporal courts 


Caſe of Thomas 
Woolſton. 


at common Jaw : They deſired it might be taken notice 


of, tnat they laid their ſtreſs upon the word general, and 
did not intend to include diſputes between learned men up- 
on particular controverted points, "The next term he was 
brought up, and fined 251 for each of his four diſcourſes, 


to ſuffer a year's impriſonment, and to enter into a recog- 


nizance for his good behaviour during his life, himſelt in 
2000 ], and 2000] by others. Str. 834. 

8. In the year 1656, James Nayler tor perſonating our 
Saviour, and ſuffering his followers to worſhip him, and 
pay him divine honours, was ſentenced to be ſet in the 
pillory, and to have his tongue bored thro? with a red hot 
iron, and to be whipped, and ftigmacized in the forehead 
with the letter B, | 

9. H. 2 C. 3. X. and Anuet. And information was ex- 
hibited by the attorney general againſt the defendant for 
writing, printing, and publiſhing a certain malignant, 
profane, and blaſphemons libel, intitled, “ The free inqui- 
ter,“ tending to blaſpheme Almighty God, and to ridi- 


cule, traduce, and diſcredit the holy ſcriptures; and on 


conviction, he was ſentenced by the court, to ſuffer one 
month's impriſonment in Newgate, to ſtand twice in the 
pillory, with a paper affixed over his head, with theſe 


Caſe of James 
Nayler. 


Cafe of Peter 
Annet. 


words, „For blaſphemy;“ then to be kept in the houſe 


of correction to hard labour for one year, and at th: ex- 


jration of the year, to be reminded to Newvoate, and to 
5 : — 3 


find ſecurity for his good behaviour during lite, himſelf 


in 1001], and two ſureties in 50] each; and to be fined 


bs 8 d. 


Q 10. All 
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10. All perſons in or belonging to his majeſty's ſhips, or 
veſſels of war, being guilty of profane oaths, curſings, 
execrations, drunkenneſs, uncleanneſs, or other ſcanda. 
lous actions, in derogation of God's honour, and corrup- 
tion of good manners, ſhall incur ſuch puniſhment as a 
court martial ſhall think fit to impoſe, 22 G. 2. c. 33, 
Art. 2. 
For profane curſing and ſwearing, ſee title Bearing. 


— — 


Books. 


1 F any book ſhall be taken or otherwiſe loſt out of any 
parochial library ; any juſtice may grant his warrant 
to ſearch for it ; and if it ſhall be found, it ſhall by order 
of ſuch juſtice be reſtored to the library. 7 Ann. c. 14, 


f 10. | 
Books popiſh. See Poperp. 


Brandy. See Exciſe. 
Braſs. See Pewter, 


Dead. 


E ſtatute of the 31 G. 2. c. 29. repcals all the 
former laws relating to the aſſize of bread, and re- 
enaets the ſame, with additions and amendments. Which, 
throughout the whole, is a very regular and judicious act; 
ſo that the author hath nothing more to do than to abridge 
the ſame in the order as it ſtands : not being able, in point 
method, to alter it for the better. 


Power to ſet the 1. To the intent that a plain and conſtant rule and me- 


aflize, 


thod may be duly obſerved, in making and aſſizing of the 
ſeveral ſorts of bread which ſhall be made for ſale, in any 
place where an aſiize ſhall be thought proper to be ſet; it 


is enacted, that it ſhall be lawful for the court, or for the | 
perſon or perſons herein authorized to ſet the aſſize of 


bread, to ſet or aſcertain in any place within their juril- 
diction, the aifize and weight of all forts of bread which 
ſhall be made for ſale, or expoſed to ſale, and the price to 

: | | | b 
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Bead. 227 
be paid for the ſame, when and as often as they ſhall think 
proper. 31 C. 2. c. 29. / 2. 
2. And therein reſpect ſhall be had to the price, which Tn proportion to 
the grain, meal, or flour ſhall bear, in the market or the price of corn. 
markets in or near to the places for which ſuch aſſize ſhall 
be ſet. id. 
. And making reaſonable allowance to the bakers for Alowance to the 
their charges, labour and profit, as they ſhall deem pro- bakers, 
er. 
l 4. Where an aſſize ſhall be thought proper to be ſet, no penalty of d ſo- 
perſon ſhall make for ſale, or ſell, or expoſe to or for ſale, beying the aſ- 
any ſort of bread, except wheaten and houſhold, (other- _ 


wiſe brown bread), and ſuch other ſorts of bread as ſhall 


be allowed in the aſſize: but where it hath been uſual to 
make, or the perſons ſetting the aſſize ſhall allow the 


making of bread, with the meal or flour of rye, barley, 


oats, beans, or peaſe, or of any ſuch different ſorts of 
grain mixed together; the ſame may be there made and 
fold accordingly : And if any perſon ſhall offend in the 
premiſſes, and be convicted thereof by confeſſion or oath 
of one witneſs, before any magiſtrate or juſtice within 
the limits of their juriſdiction ; he ſhall forfeit not exceed- | 
ing 40 8, nor leſs than 20 8. / 3. 
5. And in every place where an aſſize ſhall be thought Tables of ach zs. 
proper to be ſet; the athze and weight of the ſevera] ſorts 
of bread which ſhall be there made, fhall be ſet according 
to the following tables : 
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Price of ioh ice. 
Noo Weight, Price. 
wWhea . ; 
2 e The penny loaf. [ Ouartern loaf. ] Half peck. Peck loaf. 
ing. Wheaten Mouſhol d Wheaten, Houſhold | Wheaten Houſhold . Wheaten j Houſhold 
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In the firſt column is the price of the buſhel of wheat 
Winchefler meaſure, from 2s 9d, to 14s 6d a buſhel, 
the allowance of the magiſtrates "@ juſtices to the baker 
for baking being included; and in the next two columns 
are the weights of the ſeveral loaves : Then in the other 
columns are the prices. So that, for example, if the 

rice of wheat is 5s a buſhel, and the magiſtrates al- 
3 15 6d to the baker for baking; then oppoſite to 
6s 6d in the firſt column, will be found the weight and 
prices of the ſeveral loaves. ED 

And as the weight of the penny loaf is here only ſpe- 
cified, the weight of larger loaves may be eaſily aſcer- 
tained by addition; as for example, a twopenny loaf (when 
wheat is at the ſame rate) is twice as much as the penny 
loaf, the ſixpenny loaf fix times as much, and the eigh- 
teen penny loaf eighteen times as much. 

Note, the wheaten loaves are three fourths of the weight 


of the houſhold loaves; and if the magiſtrates or juſtices 


ſhall think kit to allow any of the white loaves of the price 
of one penny or two pence, they are to weigh three fourths 
of the weight of the wheaten loaves of the ſame price. 
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weigh 17 lb. 60z. each) under N 2. 


21B2ead. 
And note, that the prices of the houſhold loaves are 
always three fourths of the prices of the wheaten loaves ; 


and where it ſhall be thought proper to allow of half-quar- 


tern loaves, the prices of ſuch loaves (if fold ſingly) are 
to be half a farthing higher than is allowed by this table, 
when it ſhall ſo happen that the farthing is ſplit. 

And magiſtrates and juſtices being to ſet the aſſize and 


fix the price of the ſeveral loaves of bread, having reſpect 


to the price which the grain, meal, or flour, of which the 
fame are made, fhall bear in the market ; but no proviſion 
being made how they ſhall know what price the reſpec- 
tive ſorts of meal and flour ſhould be eſteemed to bear, in 


proportion to the price of wheat; they are therefore to 


take notice, that the peck loaf of each ſort of bread is to 
weigh when well baken, 17 Ib. 6 oz. averdupois weight 
(which conſiſts of 16 drachms to the ounce, and 16 ounces 
to the pound), and the reſt in proportion ; and that every 
ſack of meal or flour is to weigh 2 cwt. and 2 qrs. neat ; 
and that from every ſack of meal or flour there ought to 
be produced, on the average, 20 ſuch peck loaves of 


bread ; and, by obſerving the ſaid rule, magiſtrates and 


Juſtices may at all times know if the baker hath more or 


leſs than the allowance they intend to give him. 


T:'& BL N 


Of the aſſize and price of bread made of the ſeveral 
grains here under mentioned, 


This table is divided into three columns. Column 1. 
contains the prices of the buſhel of grain, the allowance 
for baking included; which prices are adapted ſo as to 
ſerve either for the 7/inchefer buſhel of rye, barley, oats, 
beans, maſlin (otherwiſe miſcellany, conſiſting of two 
thirds wheat and one third rye); the price of either of 
which buſhels in the market being known, the magiſtrates 
are to add the intended allowance thereto ; the amount of 
which being found in column 1. the weight which the 
loaves ought to be will be found under the column N® 2. 
and the price of the reſpective peck loaves (which are to 

Example: When the price of the buſhel of barley in 
the market, with the allowance to the baker is 4s, look 
for that ſum in column 1, and under their reſpective titles 


in the ſame line will be found the weights which the ſe- 


_—_— veral 


* . 


w C 


ihe) a, SES. da; - VV Of WW FW rm 


Bꝛead. 


yeral aſſize barley loaves ſhould be of, and the price of 
the peck barley loaf; and ſo of each of the other ſorts. 
Note, where bread is allowed at any time to be made 
for ſale, of peaſe only; the aſſize and price thereof are to 
be ſet and fixed from the bean columns: and where bread 
is ordered to be made for ſale, of a coarſe ſort of maſlin 


or miſcellany grain, conſiſting of one third rye, one third 


barley, and one third either peaſe or beans, the aſſize 
and price thereof are to be ſet and fixed from the barley 
columns. EL | 

Note alſo, that this table is framed for bread to be made 
of the whole produce of the ſaid ſeyeral grains, except the 
bran or hull thereof only, | | 
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take, ſhall be fet in averdupois weight, and not troy 
weight; and in the proportions directed by the ſaid ta- 


' bles, or as near as may be; and the ſaid tables ſhall ex- 


tend as well to ſuch bread which ſhall be made of the 
flour of wheat mixed with the flour of other grain, as 
alſo to bread which ſhall be made with the flour of other 


grain than wheat, which ſhall be publickly allowed in 
any place to be made into bread; and the aſſize of all 
ſuch mixed bread ſhall be ſet as near as may be according 
to the ſaid tables. /. 5. 

7. The prices which the ſeveral kinds of grain, meal, pices of grain 
and flour, allowed to be made into bread, ſhall bona fidz bow to be certiy 
ſell for in the markets or places in London, where ſuch ſied in London. 
grain, meal, and flour ſhall be publickly fold during the 


whole market, and not at particular times thereof, or on 
particular contracts only, ſhall from time to time be given 
in and certified on oath, on ſome certain day in every 
week, as the court of mayor and aldermen ſhall appoint, 
by the meal weighers of the ſaid city or ſuch other per- 
ſons as the ſaid court ſhall direct; and ſhall alſo, on ſome 
certain day in every week to be appointed by the ſaid 


court, be entered by ſuch meal weighers or other perſons 


to be appointed as aforeſaid, in writing under their hands, 


in ſome book for that purpoſe to be provided by the ſaid 


233 
6. Every aſſize which ſhall be ſet, in any city, town amze to be fer 
corporate, hundred, diviſion, liberty, rape, or wapen- in averdupon 


weight. 


city, and kept at the town-clerk's office. And the next 


day after every ſuch price ſhall be ſo given in and certi- 
ked, the aſſize and weight of all ſorts of bread to be fold 
or expoſed to ſale, and the price to be paid for the ſame, 
ſhall from time to time be ſet by the ſaid court, if then 
ſitting; if not, then by the mayor of the ſaid city. And 
the aſſize ſo ſet ſhall take place from ſuch time as the ſaid 
eourt ſhall order, and be in force for the ſaid city of Lon- 
don and the liberties thereof and the weekly bills of mor- 
tality (the city of Meſiminſter and liberties thereof, the 
borough of Southwark, and weekly bills of mortality in 
the county of Surrey excepted) until a new or other aſſize 
in London ſhall be ſet. And after the ſetting of every 
ſuch aſſize by the ſaid court, or by the mayor when the 
ſaid court ſhall not fit, the aſſize ſo ſet ſhall, with all 
convenient ſpeed be made publick, in ſuch manner as the 
ſaid court ſhall direct. But before any advance or reduc- 
tion ſhall in any week be made by the ſaid court. or 
mayor, in the price of bread ; the meal weighers or ſuch 


price 


other perſons as aforeſaid appointed to make return of the 
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prices of grain, meal, and flour, ſhall leave in writing 
at the common hall of the company of bakers, a copy 
of every return ſo made and entered by them as aforeſaid, 
ſome time of the ſame day on which they ſhall make the 


ſaid return and entry: to the intent that the ſaid company 


may, in the morning of the next day after every ſuch re- 
turn and entry ſhall be made, and before any aſſize ſhall 
be ſet, have an opportunity to offer to the ſaid court or 
mayor reſpectively, all ſuch objections as they ſhall think 


fit, againſt any advance or reduction being that day made, 


How in other ci= $8. The court of mayor and aldermen of every other 


ties and towns city where there ſhall be any ſuch court, and when ſuch 
corporate. 
or being any ſuch, when the ſame ſhall not ſit, the mayor, 

bailiffs, or other chief magiſtrate or magiſtrates of every 

ſuch other reſpective city; and in towns corporate, or 

borcughs, the mayor, bailiffs, aldermen, or other chief 

magiſtrate or magiſtrates of every ſuch town corporate or 

borough ; or two juſtices in ſuch towns and places where 

there ſhall be no ſuch mayor, bailiffs, aldermen, or chief 
magiſtrates ; ſhall and may from time to time as there 

ſhall be occaſion, cauſe the reſpective prices which the 

ſeveral ſorts of grain, meal, and flour (fit to make the 

different ſorts of bread allowed there) ſhall bone fide ſell 

for in the reſpective publick markets in or near to ſuch 

place, during the whole market, and not at particular 


times thereof, or on particular contracts only, to be given. 


in to them and certified upon oath, in ſuch manner, and 
by ſuch perſons, and on ſuch day in every week, as the 

ſhall reſpectively appoint. And the price which ſhall be 
ſo certified, ſhall be entered by the perſons who ſhall cer- 
tify the ſame, in books to be provided and kept by them 
for that purpoſe. And within two days after every ſuch 
price ſhall be fo returned, the aſſize and weight of bread 
for ſuch place, and the price to be paid for the ſame, 
mall be ſet by ſuch court or magiſtrates reſpeQively as 


aforeſaid. And the aſſize ſo ſet ſhall commence on ſuch. 


day in every week, and be in force for ſuch time not ex- 
ceeding ſeven days from the ſetting of ſuch aſſize, as ſuch 
court or magiſtrates reſpeQively ſhall direct. %. 7. 
How in places 9. If two juſtices of counties at large, ridings, or di- 
within counties viſions, ſhall at any time think fit to ſet an aſſize of 
1 bread, for any place within the limits of their juriſdio- 
tion; in ſuch caſe, it ſhall be lawful for ſuch two juſ- 
tices, to cauſe the price which grain, meal, and flour (fit 
125 | to 


court ſhall fit; and where there ſhall be no ſuch court, 


1 
1 


G _ 
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to make the ſeveral ſorts of bread that ſhall be made for 
ſale in any ſuch place) ſhall bona fide ſell for in the re- 
ſpective publick corn market or markets in or near any 
ſuch place, during the whole market, and not at any par- 
ticular times thereof, or on ſpecial contracts only, to be 


given and certified on oath to them at their reſpective | 
places of abode, on ſuch day in every week as they ſhall 


appoint, by the clerks of the market or markets in or 
near ſuch places, or ſuch other perſon as they ſhall for 
that purpoſe appoint. And the price ſo returned ſhall be 


entered by the per ſons ſo returning the ſame in books to 


be provided by them and kept for that purpoſe, And 


within two days after ſuch return, the aſſize may be by 


them ſet for every ſuch place, for any time not exceeding 
14 days from the ſetting thereof. And the afſize ſo ſet 


from time to time, ſhall commence and be in force at 
ſuchtime after every ſuch ſetting thereof and be made pub- 


lick in ſuch places for which the ſame ſhall be fo ſet, in 
ſuch manner as the juſtices who ſer the ſame ſhall direct. 
J. 8. 


10. Any maker of bread for ſale in any ſuch other city, Bakers may in- 
town corporate, borough, or place, where the aſſize ſhall Re the ceitifi 


at any time be thought proper to be ſet, ſhall have liberty 
at all ſeaſonable times, in the day-time, the next day after 
ſuch returns ſhall be made and entred as aforeſaid, to ſee 
the ſaid entry, without paying any thing for the ſame; 
tothe intent every ſuch maker of bread for ſale may have 
an opportunity on the ſaid next day after ſuch entry made 
as aforeſaid, to offer to any ſuch. court, mayor, bailiffs, 
aldermen, or other chief magiſtrate or magiſtraies, or ju- 
ſti ces as aforeſaid, who ſhall think fit to ſet ſuch aſſize 
within their reſpective juriſdiction, and before any ſuch 
afize ſhall be ſet, ſuch objections as he can reaſonably 
make againſt any advance or reduction to be made in ſuch 
aſhze ſo to be ſet as aforeſaid. /.. 9. | 


11. No baker of bread for ſale ſhall be liable to pay Bakers to pay no 
any fee, gratuity, or reward, to any perſon for or by fes for theaſſize, 


means of any aſſize to be ſet. 7. 10. 


12. The form of the return or certificate ſhall be to porm of the re- 
turns to be made, 


the effect following. Ee 


The prices of grain, meal, and flour, as ſold in the 
the 


corn market in 


in the — of 
day of 


— 


The. beſt wheat at— — by the buſhel. 
The ſecond at — — by ditto. 
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The third at — by the buſhel, 
The beſt wheaten flour at ——— by the ſack, 
Houſhold flour at — buy ditto. 
Rye at — U by the buſhel. 
Rye meal or flour at — — buy ditto. 
Barley at — by ditto. 
Barley meal at — — by ditto. 
Oats at — — — by ditto. 
Oatmeal at — — b 
White peaſe at — — by the buſhel, 
White pea flour or meal at — by — 
Beans at | by the buſhel, 
Bean meal or flour atñr]1 — b 


Form of publica- 
tion of the aſſize. 


The eighteen- penny loaf wheaten | 18 


Bead. 


To every of which returns the perſons appointed to 
make the ſame ſhall ſign their names or marks. /. II. 

13. When an aſſize ſhall be ſet, the ſame ſhall be 
made publick in the form or to the effect followin g: 


Jo wit, ? The aſſize of bread ſet the — day 
of 


for to take place on 


the day of now next 
enſuing, and to be in force —— for 
the ſaid — Of —. 


And in places where penny, two- penny, ſix- penny, 


twelve- penny, and eighteen- penny loaves, ſhall be made, 
as followeth: | 


— 


The penny loaf wheaten is to weigh 
Ditto houſhold is to weigh 


” 


| . 
The two- penny loaf wheaten is to | | 
weigh — — | | 
Ditto houſhold is to weigh -— 


The ſix- penny loaf wheaten is to 
weigh — — 
Ditto houſhold is to weigh —— 


The twelve-penny loaf wheaten is 
to weigh — — 
Ditto houſhold is to weigh 


is to weigg — | | 
Ditto 'houſhold is to weigh —y | 


And 


Ib; 02. | dr, | 


loaves 


The peck loaf | Ib. | oz. | dr. | s. I d. 
wheaten is and is to be | 
to weigh ſold for | 

| 

Ditto houſ- | > is to be | 
hold is to ſold for | | 
weigh | 

O | l ki. | | 
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And in places where quartern, half-peck, and peck 
loaves be made, then as follows: : 


And the half peck and quarter of a peck loaves of 
wheaten and houſhold bread are to weigh, in proportion 
to the weight a peck loaf of wheaten or houſhold bread 
ought to weigh; and to be fold accordingly in proportion. 
And when any bread ſhall be ordered to be made with the 
meal or flour of rye, barley, oats, peaſe or beans, either 
alone, or mixed with the meal or flour of any other grain; 
the ?ſſize of ſuch bread ſhall be made publick, in ſuch 
manner as the magiſtrates or juſtices, who ſhall ſet ſuch 
aſhze, ſhall from time to time direct. /. 12. 


14. In places where any ſix- penny, twelve-penny, and Bread of diffe- 
eighteen- penny loaves ſhall be allowed to be made or ſold, 


no peck, half peck, or quarter of a peck loaves ſhall be 


allowed at the ſame time to be made or fold ; to the in- tame time. 


tent that one of thoſe ſorts of loaves may not be ſold, de- 
ſignedly or otherwiſe, for the other ſort thereof, to the 


injury of unwary people: on pain that every one 'offend- | 


ing in the premiſles ſhall ferfeit not exceeding 40s, 


nor leſs than 20s, as the magiſtrate or juſtice before 


whom ſuch offender ſhall be convicted ſhall think fit. 


15. If the juſtices of any county, riding, or diviſion, Hundreds o'ay 


ſhall in their ſeſſions think fit to aſcertain, that any hun- 
dred or other place within ſuch diviſion ought to be eſti- 

mated as of or in any one particular hundred, riding, or 
diviſion of any ſuch county, riding, or diviſion, in order 
that the aſſize of bread which ſhall be ſet for ſuch parti- 
cular hundred or place may extend to or comprize ſuch 
other hundred or place; in ſuch caſe, it ſhall be lawful 
for them ſo to do: but by ſo doing thereof, no juſtice of 
any ſuch county, riding, or diviſion ſhall be excluded from 
acting as a juſtice in any hundred, riding, or diviſion of 
"ny ſuch county, in which any ſuch W towns, 
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diſtricts, or places ſhall lie, or the aſſize for them ſhall 


Clerk of the 
market to keep 


| books, 


Afize not to be 


altered till the 


price of corn al- 


ters 3d a buſhel. 


Puniſhment of 
officers for de- 
Ault, 


Buyer or ſeller 
to declare the 
Price of corn, 


Magiftrates may 
1d for them. 


14. 

16. An entry ſhall be made from time to time by the 
clerk of the market, or other perſon appointed to make 
return as aforeſaid, in a book to be provided and kept by 
him, of every return by him made; and alſo of the rate 
at which the price, aſſize, and weight of bread ſhall be 
ſet within his juriſdiction : which book any inhabitant 
may at all feaſonable times in the day inipect without fee, 
2 
/ 17. After the aſſize ſhall be ſet no alteration ſhall be 
made therein in any ſubſequent week, either to riſe or 
ſink the ſame, except when the ptice of wheat or other 
grain ſhall be returned as having riſen or fallen 3d a 
buſhel fince the laſt return; no proviſion being made by 
the aſſize tables for altering any aſſize, when the varia- 
tion in the price ſhall not have amounted to, and been 
returned 3d a buſhel. /. 16. | . 

18. If any meal weigher, clerk of the market, or other 
perſon appointed to make returns as aforeſaid, ſhall 
negle&, omit, or refuſe to do any thing by this act re- 
quired to be done by him, or ſhall defignedly or know- 
ingly make any falſe return ; or if any conſtable or other 
peace officer ſhall refuſe or neglect to obey any warrant 
in writing delivered to him under the hand and ſeal of 
any magiſtrate or juſtice, or to do any other act requi- 
ſite to be done by him for carrying this act into execu- 
tion; he ſhall forfeit not exceeding 51, nor leſs than 20s, 


FLO 


19. If any buyer or ſeller of or dealer in corn, grain, 
meal, or flour on reaſonable requeſt to him made by the 


meal weighers of the city of London, or by the clerks of 


the market or other perſons reſpectively appointed to 
make returns as aforeſaid, fhall refuſe to diſcloſe and 
make known to them the true real prices which the ſeve- 
ral ſorts of grain, meal and flour ſhall be bona fide bought 
at or fold by or for him, at any corn market, or other 
place where corn, grain, meal, or flour is uſually openly 
or publickly fold ; or ſhall knowingly give in any falſe 
or untrue price, or which hath been made by any deceit- 
ful means; he ſhall, on conviction thereof by confeſſion, 
er oath of one witneſs, or affirmation of a quaker, for- 
feit not more than 101, nor leſs than 40s. /. 18. 


20. If any court, magiſtrate, or juſtices, who ſhall | 


have ordered any return to be made as aforeſaid, ſhall 
within three days after ſuch return ſuſpect, that the ſame 
Was not truly and bone fide made; they may ſugmon be- 

| Ep fois 
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fore them any perſon who ſhall have bought or ſold, or 
agreed to buy or ſell any grain, meal or flour within 
their reſpective juriſdictions, or who ſhall be thought to 
be likely to give any information concerning the premiſ- 
ſes; and may examine them upon oath, touching the rates 
and prices, which the ſeveral ſorts of grain, meal and 
four, or any of them, were really and bona fide bought at 
or ſold for, or agreed ſo to be, by him, at any time within 
ſeven days pieceding ſuch ſummons. And if any perfon 
ſo ſummoned ſhall neglect or refuſe to appear (Froof of 
ſuch ſummons being made upon oath) ; or if any perſon 
ſo ſummoned ſhall appear, and neglect or refuſe to an- 
ſwer ſuch lawful queſtions touching the premiſſes as ſhall 
be propoſed to him, .without ſome juſt or reaſonable ex- 
cuſe to be allowed by ſuch court, magiſtrate, or juſtices ; 
he ſhall on conviction by oath of one witneſs, or by con- 
feſſion, forfeit not exceeding 101, nor leſs than 408. 
And if any peiſon ſo examined, ſhall wilfully forſwear 
himſelf, he ſhall ſuffer as in caſes of perjury, —Provided, 


: that the party ſummoned be not obliged to. travel above 


five miles from the place of his abode. /. 19. | 

21. Whenever any court, magiſtrate, or juſtices as Baker of bread 
aforeſaid, ſhal} order any bread to be made with the flour er Dn 
or meal of any other grain than wheat, .or to be mixed ſhall conform to 


with the flour of wheat, or to be made with the flour or the aſlize. 


meal of any other ſorts of grain, either ſeparate or mixed 


together; all perſons who ſhall make any bread for ſale, 

in any place where ſuch order ſhall be made, ſhall make 

bread with ſuch mixed meal or flour, in ſuch manner, and 

of ſuch weight and goodneſs, and ſhall fell the ſame at 

ſuch prices, as ſuch court, magiſtrate, or juſtices reſpec- 

tively ſhall] direct: on pain of forteiting not more than 

51, nor Jeſs than 408. /. 20. 1 

22. The ſeveral ſorts of bread which ſhall be made for True makingaf 

ſale, or ſold, or expoſed to or for ſale, ſhall always be Ys 

well made, and in their ſeveral and reſpective degrees, ac- 


_ cording to the goodneſs of the ſeveral forts of meal or 


flour whereof the ſame ought to be made ; and no allum, 
or preparation or mixture in which allum ſhall be an in- 
gredient, or any other ingredient or mixture whatſoever 
(except only the genuine meal or floyx which ought to 
be put therein, and common ſalt, pure water, eggs, milk, 
yeaſt, and barm, or ſuch leaven as ſhall be allowed to be 
put therein by thoſe who have ſet the aſfize, and where 
no aſſize ſhall be ſet, then ſuch leaven as any magiſtrate 
or juſtice within his juriſdiction ſhall allow to be uſed in 
| | T making 
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making of bread) ſhall be put into, or in anywiſe uſed 
in making dough, or any bread to be fold, or as or for 


leaven to ferment any dough, or on any other account, 


in the trade or myſtery of making bread, under any colour 
or pretence whatſoever; on pain that every perſon (other 
than a ſervant or journeyman) who ſhall knowingly of- 
fend in the premiſſes, and ſhall be convicted (A) thereof 
by confeſſion, or oath of one witneſs, before any ſuch 
magiſtrate or juſtice reſpectively, ſhall forfeit not more 


than 101, nor lefs than 40s; or ſhall by warrant of ſuch 


magiſtrate or juſtice be apprehended and committed to 
the houſe of correction, or fome priſon of the county, city, 
town corporate, borough, riding, divifion, or place, where 
the offence ſhall have been committed, or the offender 
mall be apprehended, there to remain and be kept to hard 


labour, for any time not exceeding one calendar month, 


nor leſs than ten days from the time of ſuch commitment, 
as ſuch magiſtrate or juſtice ſhall think fit. And if any 
fervant or journeyman baker ſhall knowingly offend in the 
premiſſes, and be convicted thereof as aforeſaid ; he ſhall 
forfeit not more than 51, nor leſs than 20s ; or ſhall in like 
manner be committed to the houſe of correction or priſon 
as aforeſaid, And it ſhall be lawſul for the magiſtrate or 
juſtice, before whom ſuch offender ſhall be convicted, out 
of the money forfeiteg, when recovered, to cauſe the of- 
fender's name, place of abode, and offence, to be pub- 
liſhed in ſome news paper, which ſhall be printed or pub- 
liſhed in or near the county, city, or place, where any 
ſuch offence ſhall have been committed. / 21. 

23. No perſon ſhall knowingly put into any corn, 
meal, or flour, which ſhall be ground, dreſſed, bolted, 
or manufactured for ſale, either at the time of grinding, 
dreſſing, bolting, or in any wiſe manufacturing the ſame, 
or at any other time, any ingredient, mixture, or other 
thing whatſoever ; or ſhall knowingly ſel], offer, or ex- 
poſe to ſale any meal or flour ef any ſort of grain, as or 
for the meal or flour of any other fort of grain, or any 
thing as cr for or mixed with the meal or flour of any 
grain which ſhall not be the real and genuine meal or 


flour of the grain the ſame ſhail import to be and ought. 


to be; on pain of forfeiting, not more than 51, nor leſs 
than 40s. / 22, | | 


24. No perſon ſhall knowingly put into any bread which 


ſhall be made for ſale, any mixture of meal or flour of any 


other ſort of grain than of the grain the ſame ſhall import 
o be, and ſhall be allowed to be made of, in purſuance of 
7 5 this 


WB2ead. .. 
this act; or ſhall put into any bread which ſhall be made 
for ſale, any larger or other proportion of any other or 
different ſort of grain, or the meal or flour thereof, than 
what ſhall be appointed or allowed to be put therein by 


this act; or any mixture or thing as, for, or in lieu of 


flour, which ſhall not really be the genuine flour the ſame 
ſhall import to be and ought to be; on pain of forfeiting, 
not more than 5 l, nor leſs than 20s. / 22. a 
25. If any perſon who ſhall make any bread for ſale, Penalty for de- 
or who ſhall ſend out, or ſell, or expoſe to or for ſale, OY in. 
any bread which ſhall be deficient in weight, according 18 
to the aſſiſe which ſhall be ſer for the ſame ; he ſhall for- 
feit (B) not exceeding 5s, nor leſs. than 18, for every 
ounce wanting in the weight every ſuch loaf ought to be 
of ; and for every loaf which ſhall be found wanting leſs 
than an ounce, ſhall forfeit not exceeding 2s 6 d, nor 
leſs than 6d, as ſuch magiſtrate or juſtice before whom. 
ſuch bread ſhal] be brought ſhall think fit : ſo as ſuch 
bread which ſhall be complained of for wanting weight, 
in any city, town corporate, borough, liberty, or fran- 
chiſe having juriſdiction thereof, or within the weekly 
bills of mortality, ſhall be brought before ſome magiſtrate, 
or juſtice having juriſdiction in the premiſſes, and weigh- 
ed before him, within 24 hours after the ſame ſhall have 


been baked, ſold, or expoſed to ſale; and fo as ſuch. 


bread which ſhall be complained of for wanting weight, 
in any hundred, riding, diviſion, liberty, rape, wapen- 


take, or place, ſhall be brought before ſome juſtice with- 


in ſuch juriſdiction, and weighed before him within 
three days after the ſame ſhall have been baked, ſold, 
or expoſed to ſale ; unleſs it be made out to the ſatisfac- 
tion of ſuch magiſtrate or juſtice, on the behalf of the 
party complained of, that ſuch deficiency in weight 
wholly aroſe from ſome unavoidable accident in baking, 


or otherwiſe, or was occaſioned by ſome contrivance or 
confederacy. / 24. 


26. Every perſon who ſhall make for ſale, or ſell, or Mark. 


Expoſe, or ſend out to or for ſale, any ſort of bread what 
ſoever, ſhall cauſe to be fairly marked on every loaf 


made, ſold, carried out, or expoſed to ſale as wheaten 

bread, a large roman W ; and upon every loaf made, 

ſold, carried out, or expoſed to ſale as houſhold or brown 

bread, a large roman H; on pain of forfeiting for every 

loaf not ſo marked, not more than 20 s, nor leſs than 58, 

(except as to ſuch loaves which ſhall be raſped after the "I 

beſpeaking or purchaſing thereof, by the particular deſire 
voi! * of 
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of any petſon who ſhall order the fame to be rafped for his 
own uſe). /. 25. N 

Penaity for ſell- 27. no baker or other perſon ſhall a or take, for any 

e. fe bread which he {hall ſell or expoſe to ſale, any greater price 

by the atſize, than ſuch bread ſhall be aſcertained to be fold at by the af. 

ſize as aforeſaid ; and no baker, or other perſon who ſhall 

make any bread for ſale, ſhall refuſe or decline to {el} 

any loaf or loaves of any of the ſorts of bread which in 

purſuance of this act ſhall be allowed or ordered to be 

made, to any perfon who ſhall: tender ready money in 

payment for the fame, at the price ſet for the ſame by the 

aſſize, waen ſuch perſon ſhall have any loaf in his poſ- 

ſcion to be fold, more than {hall be requiſite for the im- 

mediate neceſſary uſe of his family or his cuſtomers, and 

wiich it ſhall be incumbent on ſuch baker or other per- 

ſon complained of to prove before the magiſtrate or ju- 

ſtice to whom ſuch complaint ſhall be made, if thercunto 

2quired by the party complaining; on pain of forfeiting 

for every ſuch offence, not more than 40 s, nor leſs than 

16. | | 

(And by the 2 & 3 Ed. 6. c.15. If any baker ſhall 

confpire not to ſel] bread but at certain prices; every {uch 

perſon ſhall forfeit 101 for the firſt offence ; and if not 

paid in fix days, he ſhall be impriſoned twenty days, and 

have only bread and water for his ſuſtenance; for the {e- 

cond oicnce 20 |, or the pillory; and for the third of- 


fence 40 l, or the pillory, and lols of an ear, and to be- 


come infamous. And the ſeiiions or lcet may hear and 

determine the ſame}. 
Bread inferior to 28. no perſon fhall ſell or offer to ſale any bread of an 
wheaten ſhall inferior quality to Wheaten bread, at a higher price than 


noc be led 107 2 houſhold bread ſhall be ſet at by the aſize ; on painof for- 


—_— forfcicing (being convicted thereof by confeſſion, or oath 
of one witneſs, before one magiſtrate or juſtice) the ſun 
„ Eels, | 

29. It ihall be lawful for any magiſtrate or juſtice, or 

entered to {-arch for any peace officer authorized by warrant of ſuch mag!- 

ſor urcad, ſtrate or juſtice, at feaſonable times in the day-time, to 
h enter int» any houſe, ſhop, ſtall, bakehouſe, warehouſv, or 
outhouſe, of or belonging to any baker or ſeller of bread, 

to ſearch for, view, weigh, and try all or any the bread, 

which ihall be there found: And if any bread, on any ſuch. 

ſearch, ſhall be found to be wanting either in the goodnefs 

of the ſtuff whereof it hall be made, or to be deficient in 

the duc baking or working thereof, or ſhall be wanting in 

the due weight, or not truly marked, or ſhali be of any 

| ; other 
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Bead. 
other ſort of bread than ſhall be allowed to be made by vir- 
tue of this act; any ſuch magiſtrate, juſtice, or peace of- 
ficer may ſeize the ſame; and ſuch magiſtrate, or juſtice 
may diſpoſe thereof, as he in his diſcretion ſhall think fit, 
for the better carrying of this act into execution. /. 28. 


326.2. C. 18. / 2. : : | 
30. If information ſhall be given on oath, to any ma- gy. and other 


giſtrate or juſtice, that there is reaſonable cauſe to ſuſ- 
pect, that any miller who grinds any grain for toll or re- 


ward, or any perſon who doth dreſs, bolt, or in anywiſe 


places may be 
entered to fearch 
for adulterated 


meal. 


manufacture any meal or flour for ſale, or any maker of 


bread for ſale, doth mix up with, or put into any meal or 
flour ground or manufactured for ſale, any mixture, in- 
gredient, or thing whatſocver, not the genuine produce 
of the grain ſuch meal or flour ſhall import and ought to 
be, or whereby the purity of any meal or flour in the 
poſſeſſion of any ſuch miller, mealman, or baker ſhall be 


in anywiſe adulterated; it ſhall be lawful for any ſuch 


magiſtrate or juſtice, and alſo for any peace officer autho- 


rized by the warrant of ſuch magiſtrate or juſtice, at all 


ſeaſonable times in the day-time, to enter into any houſe, 
mill, ſhop, bakehouſe, ſtall, bolting-houſe, paitry, ware- 
houſe, or outhouſe, of or belonging to any ſuch miller, 
mealman, or baker, and to ſearch and examine whether 
any mixture, ingredient, or thing, not the genuine pro- 


duce of the grain ſuch meal or flour ſhall import or ought 


to be, ſhall have been mixed up with or put into any 
meal or flour in the poſſeſſion of any ſuch miller, meal- 


man or baker, either in the grinding of any grain at the 


mill, or in the drefling, bolting, or manufacturing thereof, 
or whereby the purity of any meal or flour ſhall be in any 
wiſe adulterated: And if on ſuch ſearch it ſhall appear, 
that any offence hath been committed in any place al- 
lowed to be ſearched as aforeſaid ; it ſhall be lawful for 
any magiſtrate, juſtice, or officer, authorized as afore- 
ſaid, to ſeize any meal or flour which ſhall be deemed on 
ſuch ſearch to have been adulterated, and all mixtures 
and ingredients which ſhall be found and deemed to have 
been uſed or intended to be uſed for ſuch adulteration 
and ſuch thereof as ſhall be ſeized by ſuch. peace officer 
ſhall, with all convenient ſpeed, be carried to ſome ma- 


giſtrate or juſtice : And if any magiſtrate. or juſtice, who. 


thall make any ſeizure in purſuance of this act, or. to 
whom any thing ſeized ſhall be brought, ſhall adjudge 
that any mixture or ingredients, not the genuine pro- 
duce of the grain any ſuch. meal or Sour which ſaall 
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have been ſo ſeized ſhall import and ought to be, ſhalj 
have been put into any ſuch meal or flour, or that the 
purity of any ſuch meal or flour ſo ſeized was adulterated 
by any mixture or ingredient put therein; in fuch caſe, 
every ſuch magiſtrate or juſtice is hereby required to diſ- 
poſe of the ſame, as he in his diſcretion ſhall think proper, 
TEE: 2: x- 29. /. 29 

penalty of hav= 31. Every af mealman, baker, or ſeller of bread 

1 as aforeſaid, in whoſe houſe, mill, ſhop, bakehouſe, ſtall, 

gredients. bolting houſe, paſtry, warehouſe, outhouſe, or poſlefion, 
any mixture or ingredient fhall be found, which ſhall be 
adjudged by any magiſtrate or juſtice to have been lodged 


there with an intent to have adulterated the purity of 


mea], flour, or bread, ſhall on conviction by confeſſion, 
or oath of one witneſs before any fuch magiſtrate or juſ- 
tice, forfeit not exceeding 10 l, nor lefs than 40's, un- 
tefs the party charged with ſach offence ſhall make it ap- 
pear to the latisfaction of fuch magiſtrate or juſtice, that 
ſuch mixture or ingredient was not brought or lodged 
where the ſame was ſeized; with deſign to have been put 
into any meal or flour, or to have adulterated the purity 
thereof; but that the fame was there for ſome other law- 
ful purpoſe. And it ſhall be lawful for ſuch magiſtrate 
or juſtice, out of the forfeiture when recovered, to cauſe 
the offender's name, place of abode, and offence, to be 
publiſhed in ſome news-paper printed or publiſhed in or 
near the county, city, or place, where ſuch offence ſhall 
have been committed. / 30. 


penalty of ob- 32. If any perſon fhall obſtruct or hinder ſuch ſearch, 


rvtting ſearch. or the ſeizure of any bread or ingredients as aforeſaid ; he 
ſhall forfeit not exceeding 5 1, nor leſs than 20 s. J. 3 

Perf n intereſted 33. No perſon who ſhall follow or be concerned in * 

ER * buſineſs of a miller, mealman, or baker, ſhall act as 
magiſtrate or juſtice in the execution of this act; on pain 
of 501, to him who will inform and ſue for the fame in 

| any court of record at ¶fminſter. ſ. 32. 

Jowrneyman 34. If any perſon who ſhall follow the trade of a 

oveading. baker, ſhall make complaint to any magiſtrate or juſtice, 
and make appear to him by the oath of any credible wit- 
neſs, that any offence which he hath been charged with, 
and for which he ſhall have paid any penalty by this act, 
Mall ave been occafioned by the wilful neglect or default 
of any journeyman or other ſervant employed by him ; 
ſuch magiſtrate or juſtice ſhall iſſue his warrant to bring 


fach journeyman or ſervant before himſelf or any magi- 
Arate or juſtice of the * where the offender can be 


1 found 3 


found ; and on his being apprehended and brought before 
ſuch magiſtrate or juſtice, the ſaid magiſtrate or juſtice 
ſhall examine into the matter of ſuch complaint, and on 
proof thereof upon oath ſhall under his hand adjudge and 
order what reaſonable ſum ſhall be paid by fuch journey - 
man or ſervant to his maſter, by way of recompence for 
the money he ſhall have paid by reaſon of the wilful neg- 
lect or default of ſuch journeyman or ſervant. And if 
he ſhall neglect or refuſe, on conviction, to pay imme- 
diately ; ſuch magiſtrate or juſtice ſhall commit him to 
the houſe of correction, or ſome other priſon, of the 
place where he ſhall be apprehended or convicted, to be 
kept to hard labour not exceeding one calendar month, 
unleſs payment thereof ſhall be made after ſuch commit- 
ment, and before the expiration of the ſaid term of one 
calendar month. | 
35. It hall be lawful for the mayor of London, or any Manner of con» 

alderman thereof, within the ſaid city or liberties ; and viamg offenders. 
for one juſtice within the ſeveral counties, ridings, divi- 
ſions, cities, towns corporate, boroughs, liberties, or ju- 
riſdictions; to hear and determine, in a ſummary way, 
all offences againſt this act; and for that purpoſe to ſum- 
mon before him the party accuſed ; and if he ſhall not 
appear, or offer ſome reaſonable excuſe for his default, 
then on oath made of the offence by one witneſs, ſuch 
magiſtrate or juſtice ſhall iſſue his warrant for apprehend- 
ing the offender: And on appearance of the party ac- 
cuſed ; or if he ſhall not appear, on notice being given 
to or left for him at his uſual place of abode ; or if he 
cannot be apprehended on a warrant granted againſt him 
as aforeſaid ; ſuch magiſtrate or juſtice ſhall proceed to 
inquire of the offence, and to examine any witneſs or 


' witneſſes who ſhall be offered on either fide upon oath ; 


and ſhall convict or acquit the party accuſed : And if the 
penalty, on ſuch conviction, ſhall not be paid within 24 
hours after ſuch conviction ; ſuch magiſtrate or juſtice 
ſhall iſſue his warrant directed to any peace officer to make 
diſtreſs; and if any offender ſhall convey away his goods 
out of the juriſdiction of ſuch magiſtrate or juſtice, or 
ſo much thereof that the penalty cannot be levied, then 


| ſome magiſtrate or juſtice within whoſe juriſdiction the 


offender ſhall have removed his goods ſhall back the ſaid 
warrant, and thereupon the penalty ſhall be levied by di- 
ſtreſs; and if within five days the forfeiture thall not be 
paid, the diſtreſs ſhall be appraiſed and ſold, rendring the 
overplus after dedu Ring the forfeiture and the coſts and 

3 charges 
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charges of the proſecution, diſtreſs, and ſale ; which 
charges ſhall be aſcertained by the magiſtrate or juſtice 
before whom the offender was convicted, or who backed 
the warrant, if either of them ſhall continue alive, and if 
not, then by ſome other magiſtrate or juſtice where the 
offender was convicted; ; and For want of ſuch diſtreſs, 
every ſuch magiſtrate or juſtice within whoſe juriſdiction 
ſuch offender ſhall reſide or be, ſhall on application of the 
proſecutor, and proof made of the conviction and non- 


payment of the penalty and charges, commit ſuch offen- 


der to the common paol or ku of correction of the di- 


viſion or place where the offender ſhall be found, there 
to remain for one calendar month from the time of 
ſuch commitment, unleſs payment ſhall be ſooner made, 


4 | 
Ane if it ſhall be made out on oath, to the ſatisfaction 
of any magiſtrate or juſtice, that any one 1s likely to give 
material evidence on behalf of the proſecutor or of the 
perſon accuſed, and will not voluntarily appear to be ex- 
amined ; ſuch magiſtrate or juſtice ſhall iſſue his ſummons 


to convene ſuch witneſs before him, at ſuch reaſonable 
time as in ſuch ſummons ſhall be fixed: And if any per- 


ſons ſo ſummoned ſhall neglect or refuſe to appear, and no 


juſt excuſe ſhall be offered for ſuch neglect or refuſal, then 
(after proof upon oath of ſuch ſummons) ſuch magiſtrate | 
or juſtice ſhal! iſſue his warrant to bring ſuch witneſs be- 
fore him ; and if on his appearance, or on being brought 


before ſuch magiſtrate or juſtice, he ſhazl refuſe to be ex- 
amined on oath, without offering any juſt excuſe for ſuch 
refuſal, ſuch magiſtrate or juſtice may cammit him to the 
pub]: 22 priſon of the county, city, or other diviſion, in 
which the perſon ſo refuſing to be examined ſhall be, 
there to remain not exceeding 14 days, nor leſs than 
three, as ſuch magiſtrate or juſtice ſhall direct. / 35. 
36. And the conviction ſhall be in the _ or to the 


effect follow! ing: 


x n wit, E it remembred, that on this =— day 


of in the year of the reign 
0 A. O. is convicted before me one his majeſtys 
Juſtices of the peace for the faid county of or — 
and I do adjudge him to pay and forfeit for the Jame the ſum 


of 


Given under my hand and 2 the day and year afareſaid, 
ſ. 36. 


37. By 


„ 
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37. By a general clauſe in this ſame a3, /. 34. All Arptieation of 
penalties and forfeitures, when recovered, ſhall be paid to che tortenures, 


} 


the informer. 143 5 8 

But by the 32 G. 2. c. 18. Such of the penalties by 
the aforefaid act, as thereby are not pas ticularly diſpoſed 
of, ſhall be one moiety thereof, where any oftender ſha!l 
be convicted by conſeſſion, or oath of one witneſs, to him 
who ſhall inform and proſecute ; and the other moicty 
thereof, and allo all penalties and forfeitures incurred oa 
the weighing, trying, or ſeizure of any bread by any ma- 
giitrate or juſtice, ſhall be applied for the better carrying 
the faid act into execution, as ſuch magittrate or juſtice 
ſha'l think fit. /. 2. 
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38. No certiorari ſhall be granted, to remove any con- Certiorari, 


viction, or other proceeding had thereupon. 31 E. 2. 


. 29. ½ 37. 


39. It any perſon convicted ſhall think himſelf ag- Appeal. 


gricved, he may appeal to the next ſeſſions, and the exe- 
cution ſhall in ſuch caſe be ſuſpended ; ſuch perſon con- 
victed entering into recognizance, at the time of the con- 
victien, with two ſufficient ſureties, in double the ſum 
which he ſhall have been adjudged to forfeit, upon condi- 
tion to proſecute ſuch appeal with effect, and to be forth- 


coming to abide the judgment and determination of the 


juſtices at the ſaid ſeſſions, who fhall finally determine the 
matter of the ſaid appeal, and award ſuch coſts as to them 
ſhall appear juſt and reaſonable, to be paid by either par- 


ty: and if the conviction ſhall be afirmed, the appellant 
ſnal! immediately pay down the ſum adjudged, together 
with ſuch coits as the juſtices in their ſaid ſeſſions ſhall 
award; and in default of payment thereof, any two ſuch 
Juſtices, or any one magiſtrate or juſtice having juriſcic- 
tion in the place to which ſuch appellant ſhall eſcape 
or where he ſhall reſide ſhall commit him to ths common 
gaol of the county, city, diviſion, or place, where he 
ſhall be apprehended, until he ſhall make payment of 
ſuch penalty and of the colts and charges which ſliall be 
acjudged on the conviction, to the informer : But if the 
appellant ſhall be diſcharged, reaſonable cofts ſhall be 
awarded to him againſt the informer, who would in cafe 
of ſuch conviction hive been intitled to a ſhare of the pe- 


nalty ; and which coſts ſhall and may be recovered by the 
appellant again ſuch informer, in like manner as colts 


DO 
given at the ſeſſions are recoverable. /. 38. 


Provided, that if the convicticn ſhall be within fix 


days before the ſefions, the party pn entering into ivch 
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Indemnity of 
perſops prole- 
cuted for any 
thing done on 
this act. 


Limitation of 
actions. 


Saving of the 
right of others. 


7 Bꝛead. 


recognizance as aforeſaid, ſhall be at liberty to appeal, 


either to the then next, or to the next following ſe ſlions. 


J. 39. | 
magiſtrate, juſtice, or peace officer, for any thing done 
under this act, ſhall be commenced within fix months, 
and laid in the proper county; and the act of the 24 G. 2. 


4. 44. ſhall extend to ſuch magiſtrate or juſtice acting un- 


der this att. And no action ſhall be commenced againſt 
ſuch peace officer, till ſeven days after notice in writing 
thall have been given to or left for him at his uſual place 
of abode by the proſecutor's attorney; which notice ſhall 
contain the name and place of abode of the perſon in- 
tending to bring ſuch action, and alſo of his attorney, 


and likewiſe the cauſe of action: and ſuch peace officer 


may within the ſaid ſeven days tender ſatisfaction; and if 
the fame is not accepted, the defendant may plead ſuch 


tender in bar of the action, together with the general 


iſtue or any other plea with leave of the court; and if 
the jury ſhall find the amends tendered to have been ſuffi- 
cient, or if the plaintiff ſhall be nonſuit, or diſcontinue, 
or judgment be given for the defendant upon demurrer, 
or if the action be brought after the time limited, or not 
within the proper county, the jury ſhall find for the de- 
fendant, and he ſhall be intitled to his coſts ; but if the 
Jury ſhall find, that no ſuch tender was made, or not ſuf- 
ficient, or ſhall find againſt the defendant. on any plea 
pleaded, they ſhall give a verdict for the plaintiff, and 
ſuch damages as they ſhall think proper, and the plaintiff 
ſhall thereupon recover his coſts againſt ſuch defendant. 


J. 40. | 


And other perſons ſued for any thing done on this act, 
may plead the general iſſue; and if they recover ſhall 
have treble coſts. /. 41. 7» 

41. Provided always, that no perſon ſhall be convicted: 
for any of the aforeſaid offences, unleſs the proſecution be 
commenced within three days after the offence committed. 

42. | | | 
42. Provided alſo, that nothing herein ſhall extend to 
prejudice any right or cuſtom of the city of London; or of 


the lord of any leet; or clerk of the market; or the dean 


of Weftminflter, or high ſteward of Meſiminſter or his de- 
puty ; or of the univerſities. /. 43, 44, 45- 

Note, the reaſon why the indemnifying ftatute of the 
24 G. 2. c. 44. is here particularly mentioned, ſeems to 
be upon the account of ſuch magiſtrates or chief 3 

$ who 


40. Every action which ſhall be brought againſt any 


% „ 


nF a > LY 


in this reſpect. 


who are empowered to act in ſetting the aſſize, and other- 
wiſe carrying this act into execution, that are not juſtices 


of the peace; as ſor inſtance, the court of mayor and al- 


dermen, in moſt of the boroughs and towns corporate, 
conſiſteth of perſons ſome of whom are not juſtices; and 
in others, eſpecially the more ancient, not one of them is 
a juſtice of the peace, (the corporation having been eſta- 


bliſhed before there were any juſtices of the peace in the 


kingdom: ) but yet they are enabled to proceed in this and 
in many other inſtances, eſpecially by act of parliament. 
Which obſervation is applicable alſo to the power herein 
given to them, to iſſue precepts, to examine upon oath, 
and the like; which power is implied in the general of- 
fice of a juſtice of the peace, but is not applicable to 
thoſe others, without ſpecial words granting the ſame. 
So alſo it was neceſſary for the act to be particular, with 
regard to the indemnification of conſtables and others act- 
ing under ſuch warrants; as alſo of the meal weighers, 
clerks of the market, and others appointed to make re- 
turns of the prices of grain, flour, and the like, who are 


not under the general protection of the law for their pro- 


ceedings in theſe matters, and therefore require an expreſs 
declaration in the act itſelf, of their authority and privilege 


33. All that hath been ſaid above, as to the price and Proceedings 
wheie the aſlize 


weight of bread, and the like, proceeds upon the ſuppo- 


ſition of an aſſize being ſet. By the 3G. 3. c. 11. re- ſet. 


gulations are made altho' no aſſize is ſet, and further pro- 
viſions are enacted as followeth : _ . 

No loaf or loaves of bread, called or deemed aſſize loaf 
or loaves in the table of the aſſize and price of bread in 
the act of the 31 G. 2. and the weight of which varies 


according to the variation in the price of grain, ſhall be 


made for or expoſed to ſale, in any place where loaves 


called prized loaves in the ſaid tables ſhall be allowed to 


be ſold at the ſame time; that is to ſay, no aſſize loaves 


of the price of three pence and prized loaves called half 


quartern loaves, nor aſſize loaves of the price of fix pence 
and prized loaves called quartern loaves, nor aſſize loaves 
of the price of twelve pence and prized loaves called half 
peck loaves, nor aſſize loaves of the price of eighteen 
pence and prized loaves called peck loaves, ſhall at the 


ſame time in any place be made for or expoſed to ſale, to 
the end that unwary perſons may not be impoſed on by 


buying affize loaves for prized loaves, or prized went 
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affize loaves ; on pain that every perſon offending ſhall 


- forfeit not exceeding 40s, nor leſs than 10s. % 1. 


And the juſtices in their general, quarter, or petty 
ſeflions, may from time to time appoint, which of the 
ſorts of afſize or prized loaves, and what other ſorts of 
bread, and what forts of grain, ſhall be allowed to be 
made and ſold within their juriſdiction or any part there. 
of; their order to be entered in a book, which may be 
inſpected by the makers of bread for ſale at all ſeaſonable 
times of the day without fee; and they ſhall cauſe a copy 
thereof to be put up in ſome market or other publick 
town of the place, or elſe be inſerted in ſome publick 
news- paper circulated there, Provided, that the 
Juſtices ſhall not at any time allow the making for ſale or 
ſelling any ſorts of aſſize bread made of the flour of wheat, 
other than wheaten and houſhold bread, and loaves of 
white bread of the price of two pence or under. /. 2, 3. 
And every maker of bread for ſale ſhail obſerve the 
fame proportion as to weight, as where the aſſize is ſet; 
that 15 to ſay every white loaf of the price of 2d or un- 
der, ſhall weigh three parts in four of the weight of the 
wheaten loaf of the like price; and every wheaten aſſize 
loaf, of whatever price the ſame ſhall be, ſhall weigh 
three parts in four of the weight of every houſhold aſſize 
loaf of the like price; and every houthold aſſize loaf, 
ſhall weigh one third part more than a wheaten aſſize 
Joaf of the like price; on pain of forſeiting not exceeding 
40S. . 4. e 

And every peck, half peck, quarter of a peck, and 
half quarter of a peck loaf, made for ſale of the flour of 
wheat, and called Hhbeaten Bread, ſnall be fold in propor- 
tion to each other, as to price; and the like, as to loaves 
of Heuſpold Bread, which ſhall be fold proportionably to 
each other, and for one ſourth leſs than I/heaten Bread 
ef the ſame denomination : on pain of forfeiting for every 

loaf, not exceeding 40s, nor leſs than 10s. /. 5. | 
And the weight of every fort of bread made far ſale 
ſhall be in averdupois weight as follows: Every peck loaf, 
ſeventeen pounds {ix ounces ; half peck loaf, eight pounds 
eleven ounces ; quarter of a peck loaf, four pounds five 
ounces and a half; half quarter of a peck loaf, two pounds 
two ounces and three quarters ; on pain of forfeiting for 
every ounce wanting not exceeding 58, nor lefs than 18, 
and for leſs than an ounce not excteding 28 6d, nor leſs 
than 6d; ſo as the fame in any city, town corporate, or 
within the bills of mortality, be brought before a ap 
| 2 85 add 
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Bead. 
and weighed before him within 24 hours after the ſame 
ſhall have been baked or found in any perſon's cuſtody 
for ſale, and elſewhere within three days ;—unleſs it be 
made out to the ſatisfaction of ſuch juſtice, that the de- 
ficiency in weight wholly aroſe from ſome unavoidable 
accident, or was occaſioned by ſome contrivance or con- 


federacy. / ©. 


And no perſon ſhall ſell or offer to ſale any bread of 
an inferior quality to wheat bread, at an higher price 


than houſhold bread ; on pain of forteiting not exceeding 
208. fe 7 7-24 | 
Roel APE PIE loaf ſhall be marked with a large Ro- 
man W; houſhold with a large Roman H: and if any 
perſon ſhall ſell or offer to ſale any ſuch loaf unmarked 
(except as to ſuch loaves which ſhall be raſped by the de- 
lire of the purchaſor for his own uſe) ; he ſhall forfeit for 
every ſuch loaf, not exceeding 40s, nor leſs than 10s; 
unleſs it ſhall appear to the ſatisfaction of the juſtice to 
whom complaint ſhall be made, that the not marking 
arole from ſome unavoidable accident, or was occaſioned 


by ſome contrivance or confederacy. /. 8. | 


And bread made of any other grain than wheat ſhal! 
be marked with ſome letter or letters not more than two, 
as the juſtices in their general, quarter, or ſpecial ſeſſions 


| ſhall order, which order ſhall be entred in a book, unto 


which the bakers may reſort in the day time without fee; 
and the juſtices ſhall cauſe a copy thereof to be put up in 


ſome market or other publick town or place within the 


diviſion, or otherwiſe to be inſerted in ſome publick news- 
paper uſually circulated there: And if the juſtices ſhall 
neglect to make ſuch order, then the baker ſhall mark 
every ſuch loaf with any two diſtinct capital letters as he 


; ſhall think fit. And every perſon who ſhall make or 


have in his cuſtody for ſale any ſuch loaf made of other 
grain than wheat, which ſhall not be ſo marked, ſo as 
the ſame may on view thereof be aſcertained under what 


denomination it was made {except ſuch loaves as ſhall be 


raſped by the deſire of the purchaſor for his own uſe) ; 


| ſhall ſorfeit not exceeding 408, nor leſs than 58, for every 


loaf not ſo marked. /. q. 

And it ſhall be lawful for any juſtice, or peace officer 
authorized by warrant of ſuch juſtice, to enter into any 
houſe, ſhop, ſtall, bakehouſe, warehauſe, outhouſe, or 


other place, of or belonging to any baker or ſeller of 


bread ; and to ſearch, view, weigh, and try all or any bread 
which ſhall be there found ; And if any bread ſhall, on 
| | any 
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any ſearch or trial by any juſtice, or on proof made before 
him by the oath of one witneſs, be found to be deficient 
in weight, or not truly marked, or deficient in the due 
baking or working thereof, or wanting in the goodneſs 
of the ſtuff, or made with any mixture of meal or flour 
of any other grain than the ſame ſhall import to be made 
with, or with any larger or other proportion of any other 
grain than what ought to be put therein, or with any 
mixture or ingredient which by the aforeſaid act ought 
not to be put therein, or with any thing in lieu of flour 
which ſhall not be the genuine flour the ſame ſhall im- 
port to be, or made with any leaven not allowed by the 
ſaid former act; ſuch juſtice or peace officer may ſeize 
the ſame, and diſpoſe thereof to poor perſons as to ſuch 
Juſtice ſhall ſeem fit; and the maker or ſellexg, whoſe 
bread ſhall be found wanting in the goodneſs of the tuft, 
or made with ſuch undue mixture as aforeſaid, or undue 
proportion, or made with any thing in lieu of flour which 


ſhall not be the genuine flour the ſame ſhall import to be, 


or with any leaven not allowed by the ſaid act, ſhall for- 
feit not exceeding 51, nor leſs than 208; unleſs the de- 
fault ſhall appear to have wholly ariſen from ſome un- 


' avoidable accident, or ſome contrivance or confederacy, 


I. | 
- And if any perſon ſhall obſtruct or oppoſe any ſuch 
ſearch, or ſeizure of ſuch bread ; he ſhall forfeit not ex- 
ceeding 40s, nor leſs than 20s. /. 11. 

And no perſon, who ſhall follow or be concerned in 

the buſineſs of a miller, mealman, or baker, ſhall be ca- 
dable of acting as a juftice in the execution of this act; 
and if he ſhall preſume ſo to do, he ſhall forfeit 501, to 
him who ſhall inform or ſue for the ſame. /. 12. 

Provided, that if ſuch baker ſhall make it appear to 
any ſuch juſtice, that any offence for which he ſhall have 
paid the penalty, was occaſioned by the neglect or default 
of his journeyman or ſervant; the ſaid juſtice ſhall iſſue 


his warrant for bringing ſuch offender before him or ſome 


other juſtice; and, on conviction, ſuch juſtice ſhall erder 
what reaſonable ſum ſhall be paid by the ſaid offender by 
way of recompence ; and if he do not immediately pay 
the fame, the ſaid juſtice ſhall commit him to the houſe 
of correction or other priſon of the place where he ſhall 
be apprehended, there to be kept to hard labour for any 


time not exceeding one calendar month, unleſs payment 


be {ooner made. /. 13. 


- 


And 
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And one juſtice may hear and determine offences in 


ke manner as by the ſaid former act. /. 14, 15. 
And no certiorari ſhall be granted, to remoye any con- 
viction or other proceedings had thereupon. /. 17. 
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With like liberty of appeal as by the ſaid former act. 


+ 18, 19. | 


And perſons convicted on this act, ſhall not be proſe- 
cuted for the ſame offence under any other law. 7. 


And all penalties and forfeitures on this act ſhall go, 
half to the informer, and half as the juſtice ſhall order 
for carrying this act into execution. /. 24. | 

Finally, it is provided, that nothing herein ſhall ex- 
tend to the univerſities. .. 25. 

44. By the 13 G. 3. c. 62. Whereas by the 31 G. 2. 
c. 29. and 3G. 3. c. 11. only two ſorts of bread made of 
wheat are allowed to be made for ſale, that is to ſay, 
Wheaten and Houſhold ; and whereas according to the 
ancient order and cuſtom of the realm there hath been 
from time immemorial a STANDARD WHEATEN BREAD, 
being the whole produce of the wheat whereof it was 
made: it is therefore enacted, that from henceforth 
a bread made of the flour of wheat, which flour, without 
any mixture or diviſion, ſhall be the whole produce of 


Concerning 
ſtandard wheat- 
en bread, 


- the grain, the bran or hull thereof only excepted, and 


which ſhall weigh three fourth parts of the weight of 


the wheat whereof it ſhall be made, may be made and ſold, 


and ſhall be called and underſtood to be a fandard wheater | 


bread, ſ. 1. | | 

And the maker ſhall mark every loaf thereof with the 
capital letters 8S W, and the ſame may be made and ſold, 
altho* no aſſize be ſet, of the weight and in the propor- 
tions following; viz. That every ſtandard wheaten peck 
loaf ſhall weigh 171b 60z. averdupois ; every half peck 


loaf 81b 110z ; and every quartern loaf 4Ib 5 1 oz: And 


every peck loaf, half peck loaf, and quartern loaf ſhall 
always be ſold as to price in proportion to each other re- 
ſpectively : And that when wheaten and houſhold bread, 
made as the law directs, ſhall be ſoid at the fame time, 
together with this ſtandard wheaten bread, they be ſold 
in reſpect of and in proportion to each other as followeth ; 
namely, That the ſame weight of wheaten bread, which 
colts 8 d, the ſame weight of this ſtandard wheaten bread 
ſhall coſt 7 d, and the ſame weight of houſhold bread ſhall 
coſt 6d, or 7 ſtandard wheaten aflized loaves ſhall weigh 


equal 


333 ů — — 


254 


Bead. 


equal to 8 wheaten aſſized loaves, or to 6 houſhold aflized 
loaves of the ſame price, as near as may be. /. 2. 
Provided, that the ſaid ſtandard wheaten bread ſhall 


not be made into'or expoſed to ſale as priced loaves, at 


one and the ſame time, together with aſſized loaves of the 
fame ſtandard wheaten bread. /. 3 


And the magiſtrates may, . they think proper 


| bx the aflize of: this ſtandard wheaten bread, according to 


the following tables : 


V4 


Or the A881 2 E table of ſtandard wheaten bread. 


Bread. 


TB I, EE 


The firſt column contains the price of the buſhel of 
wheat, Wincheſter meaſure, from 2s gd to 145 '6d the 
buſhel, the allowance of the magiſtrates to the baker in- 


cluded : The other colu 
veral loaves. 


Price of 
the buſhel 


of wheat 


| and baking. 
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Large Aſſize Bread. 
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Small Bread. 
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2 A B L E II. 
Or the PRICE table of ſtandard wheaten wa. 


The firſt column contains the price of the buſhel of 
wheat, allowance to the baker included: The other col umns 
contain the prices of the ſeveral loaves. 


| price of | | | I Price of 
the buſhel [Quar- Half Peck| Peck the buſhel | Quar- Half Peck Peck 
of wheat | tern Loaf. Loaf. of wheat | tern Loaf, | Loaf, 

and baking. | Loaf, | and baking, | Loaf. a 5 
& . s. d.] s. d. ss. d. „ a. S & i d. 

F. eh Ia | | „ | 
2 90 . 21 % ö 
30 % 3 5 „ © is vn 
3 3,N: 33 3 jo 97 1 635 a s 
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And the bakers and fellers of the ſaid ſtandard wheaten 
bread ſhall be liable to all the penalties of the former 
acts; Provided, that if any information be laid againſt a 
baker, for making, marking, or expoſing to ſale any bread 
purporting to be the ſtandard wheaten bread aforeſaid, 
made of flour, not being the whole produce of the wheat, 


the bran or hull thereof only excepted, and weighing three 


fourth parts of the weight of the wheat whereof it was made, 
and ſhall prove that he bought the ſaid flour, as and for 
ſuch flour, of the miller or mealman, naming. his name 
and place of abode; in fuch cafe, the baker ſhall be ac- 
quitted, and the miller or mealman ſhall forfeit as in the 


caſe of adulterating corn, meal, or flour, by the ſaid 
act of 31 G. 2. /. 5, 6. 


And when the magiſtrates have ſet the aſſize of the ſaid 


ſtandard wheaten bread; they may, if they think proper, 


omit ſetting the aſſize of any other ſort of bread. /. 7. 
And the juſtices at any general or quarter ſeſſions may 

prohibit for 3 months (unleſs they ſhall ſee cauſe ſooner 

to revoke the prohibition, which they may do at any ad- 


journed quarter ſeſſions or any ſpecial ſeſſions) the makers 


of bread for ſale, from making or expoſing to ſale any 
other one or more ſorts of bread, purporting to be of a 
ſuperior quality, and fold at a bigher price, than the 
ſtandard wheaten bread aforeſaid. Provided, that no 
ſuch order of prohibition ſhall take place, until one ka- 
lendar month at leaſt after the date of the making thereof. 
And ſuch order ſhall be entred by the ſaid juſtices in a 


book, to be inſpected by the bakers at all ſeaſonable 


times in the day time without fee. And the juſtices ſhall 
cauſe a copy of fuch order to be put up in ſome market 


or other public town within the diſtrict, or ſhall cauſe 


the ſame to be inſerted in ſome publick news paper pub- 


Iithed within ſuch diſtrict. And provided, that the ba- 
kers may have an opportunity, whilſt the ſaid prohibition 


is under confideration, of offering to the juſtices their ob- 
jections againſt it. / 8, . 

Provided alſo, that nothing herein hall extend to pre- 
vent the magiſtrates or others who have powet to ſet the 
aſſize of bread, from allowing (even during the time of 
Juch prohibition as aforeſaid), if they think Ne, any white 
loaves or wheaten loaves of the price of one penny or 


two pence. to be made and fold, fo that they be made, 
marked, and ſeld, according to the regulations of the 


eſhze table of the 31 G. 2. f. 10. 
: And 


8 1 CTV 1 


And whereas in many places, the inferior claſles f 


people are uſed to be ſupplied with bread mzde of wheat, 
of a coarſe and cheaper ſort than the ſtandard wheaten 
bread aforeſaid ; therefore it ſhall be lawful for the baker, 
to make and fel] ſuch inferior and coarſer bread, provided 
he ſells the ſame at a price under that of - houſhold bread, 
as directed by the ſaid act of 31 G. 2. (altho' nothing in 
this act extends to ſetting any aſſize therean,) But if he 
ſells ſuch inferior or coarſer bread by weights and prices 


whereat the houſhold biead aforeſaid is at that time aſſized; 


he ſhall be liable to the ſame penalties as bakers for any 
miſdemeanor in making and ſelling any other ſort of 
bread. /. 11, 12. | | 

Provided always, that nothing herein ſhall extend to 
prejudice any right or cuſtom of the city of London, or 
the dean of the collegiate church of Weſtminſter, or the 


high Ceward of the city of Weſtminſter, or either of che 
two univerſities, / 14, 17- | | 8 


A. Information of an undue mixture uſed in ma- 


king of bread ; on the 31 G. 2. c. 29. J. 21. 


Weſtmorland. E it remembred, that this day of 
: in the - year of the reign 
of at — in the ſaid county, A. I. yeoman, in his 


proper perſon, exhibiteth to me J. P. eſquire, ene of bis ma- 
jefty's juſtices of the peace for the ſaid county, a complaint and 
information, and thereby informeth me, that A. O. late of —— 

in the county aforeſaid, baker, on the ——- day of ——— 

Here ſpecify the tame of the offence, that the proſecution 
may appear to be commenced within three days zfter the 
offence committed, according to the 42d ſection of the 
aforeſaid ſtatute] did put into and uſe, in the mabing of bread 
to be fold, a preparation or mixture in which allum was an in- 


gredient, contrary to the form of the flatute in ſuch caſe made 


and provided ; whereby the faid A. O. hath forfeited a ſum f 
money, not exceeding 101, nor leſi than 408; and therewpon th 
faid A. I. prayeth the judgment of me the ſaid juflice in that 
behalf, and that he the ſaid A. I. may have one moiety of the 
faid forfeiture, according to the form of the ſlaiute in ſuch ciſe 
made; and that the ſuid A. O. may be ſuinmaucd ta anſaber 
Ihe premiſſes before me the faid juſ ce. 


8 2 Summons 
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Summons thereupon. 


Weftmorland. ; To the conſtable o 
THEREAS complaint and information hath been 
exhibited before me J. P. eſquire, one of his majeſly's 
juſtices of the peace for the 70 county, by A. I. yeoman, that 
A. O. late of: in the county aforeſaid, baker, on the 
ue, in the — year of the reign of: did 
put into and uſe, inthe making of bread to be ſold, a prepara- 
tion or mixture in which allum was an ingredient, contrary to 
the form of the flatute in ſuch caſe made and provided: Ny 
are therefore to require you forthwith ta ſummon the ſaid A.O, 
to appear before me at on the day of at the 
hour of in the forengon of the ſame day, then and there 
to anfuver to the ſaid infermatien : And be you then there, 10 
certify what you ſhall have done in the premiſſes. Herein fail 
you not. Given under my hand and ſeal, the day of 
i the year aforeſaid. 1 | 


If the party ſhall not appear on ſuch ſummons, or offer 
ſome reaſonable excuſe for his default; then on oath made 
of the offence by one witneſs, ſuch juſtice ſhall iſſue his 
warrant (mutatis mutandis) to apprehend the offender, and 
bring him beſore the ſaid Juſtice, to anſwer the ſaid infor- 
mation. | 

On the party's appearance ; or if he do not appear, then 
on proof of the ſummons being given to him or left at his 
uſual] place of abode; or if he cannot be apprehended by 
warrant as aforeſaid ; the juſtice may proceed to hear and 
determine the offence, | | | 


The Form of the conviction, by the wards of the 
ſtatute, ſhall be as follows. 


Weſtmorland, E it remembred, that on this = | day 
to wit. 0 in the ——year of the reign 
of ——— A. O. tis conuicted before me J. P. eſquire, one of 


his maje/ty's juſlices of the peace for the ſaid county, for put- 
ting into and uſing in the making of bread to be ſold, a prepa- 
ratten or mixture in which allum was an ingredient : And 1 do 
adjudge him to pay and forfeit for the ſame, the ſum of fue 
pounds. Given under my hand. and ſeal the day and year 
fore ſaid. 

i Warrant 
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Warrant of diſtreſs, on non- payment of the penalty 


within 24 hours after his conviction. 


Wellmaraad, 5 e le of —=— 


FOraſmuch as A. O. late of - in the county aforeſaid; 

+ baker, was on the day of - duly convicted, 

before me J. P. eſquire, one of his majeſly's juſtices of the peace 

for the ſaid county, by the oath of A. W. a credible witneſs, 

for that he the ſaia A. O. on the ——— day ef did 
put into and uſe, in the making of bread to be ſold, a prepa- 

ration or mixture in which allum was an ingredient, againſt 

the form of the flatute in ſurh caſe made and provided; by rea- 
ſen whereof, I did adjudge and have adjudged him to pay 
and forfeit for the ſaid offence the ſum of 51, to be diſtributed 
as is herein after mentioned: And whereas it appears t9 me, 
that the ſaid ſur, or any part thereof, is not yet paid: 1 do 
therefore hereby authorize and require you forthwith to make 
diſtreſs of the goods and chattels of him the ſaid A. O. and 
if within the ſpace of five days next after ſuch diſtreſs by you 
taken, the ſaid ſum of 51 ſball not be paid, that then you 
do cauſe the ſaid goods by .you ſeized to be appraiſed and ſold; 
rendring the overplus to him the ſaid A. O. after deducting 
the ſaid ſum of 51, and alſo the cojts and charges of the proſe- 
cution for the ſaid offence, and of the ſaid diſtreſs and ſale ; 


which caſis and charges I do hereby aſcertain at the ſum of 30 6. 


And out of the ſaid ſum of 51 ſo forfeited as aforeſaid, you 
are to pay one maiety to A. I. yeoman, who informed me of the 
ſaid offence, and proſecuted to conviction him the ſaid A. O. 
before me for the ſame ; and the other moiety you are to apply 
for the better carrying the att of parliament for the due making 
of bread and for the other purpoſes therein mentioned into exe- 
cution, according as Þ ſhall hereafter give you directions: And 
if ſufficient diſtreſs cannot be had or found whereupon to levy the 
ſaid ſum of 51 as aforeſaid, you are hereby required ta certify 
the ſame to me together with the return of this precept. Herein 


fail you net. Given under my hand and ſeal, the day of 
— i th;year ef the reign of . | 
S3 5 ä Return 
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Return of the want of giſtreſs, indorſed upon the 
. warrant. 


* 


Weſtmorland. 12 C. conflable of — in the ſaid county, 


as hereby certify J. P. efquire, one of his 
majefly's juſtices of the peace for the ſaid tounty, that by vir- 


tue of this warrant, I have made diligent ſearch for the goods 


and chattels of the within mentioned A. O. and that I can find 
no ſufficient goods and chaitels of him the Jaid A. O. wherem 
to levy the within mentioned ſum of 51. Witneſs my hand, 
the day in the jar ——. © | 


| | A. C. 
$worn before me the ſaid juſtice, 
the day and year aforeſaid: 
| J. P. 
Connnitment for want of diſtreſs. 
To the conſtable of- in the faid 


Weſtmorland, coutity, and to the keeper of the com- 
mon gaol at——1n the ſaid county. 


TP Oraſmnch as A. O. late — in the county aferefaid, 

baker, was on the day of ——duly convitted before 
me J. P. efquire, one of his majeſty's juflices of the peace for 
the ſaid county, by the cat of A. W. a credible witneſs, for 
that he the {aid A. O. on the day of ——— dd put ints 
and uſe in the making of bread to be fold, a preparation or mix- 


ture in whicy allum was an ingredient, againſt the form 


of the flatute in that caſe made and provided; by reaſon where- 
of I did adjudgs him to pay and forfeit for the ſaid offence 
the ſum of 5l. And whereas on the —— day of in 


the year aforefaid, I did iſſue my warrant to the conflable of 


to levy the ſaid ſum of 51 by diflreſs of the goods and 
ehattels of him the ſaid A. O. And whereas it appears ts 


me, as well upon the oath of the ſard conſtable of =——as other- 


wife, that he whe faid conſtable of hath uſed his beſt en- 
aeguours to levy the ſaid ſim on the goods and chattels of the 


ſaid A. O. as aforejaid, but that no fufficient diftireſs can be 


found whereon to levy the fame: Therefore I do hereby com- 
mand you the ſaid conſtable of him the ſaid A. O. to 
apprehend and ſafely convey to the ſaid common gaol, and 
him to deliver 10 the keeper thereof aforeſaid, together with 
this precept : And I do hereby command you the ſaid keeper of 
| | | | 704 


th 


in 
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the gaol aforeſaid, to reccive into your cuſtody in the ſaid gael 
bim the ſaid A. O. and him there ſafely to keep for the ſpace 
of one calendar -month from the time of this commitment ; unleſs 
the ſaid ſum of 51, and the cofls and charges of the pro- 
ſecution which I have aſcertained at the ſum of ball be faoner 
paid. Given under my hand and ſeal, the——aay of ——— 
in the year aforeſaid. | | 


B. The like proceſs as above may be for bread 


deficient kn weight ; beginning the information, 
which is the ground work of the whole, thus: 


HAT A. O. late of in the county aforeſaid, 

baker, on the —— day 0 in the 

the reign of — did expoſe to ſale one loaf of hwfhald bread 

importing to be a Froo penny loaf, deficient in weight one ounce, 
according to the aſſia: then and there ſet for the ſaid bread. 


And fo in other like caſts, 
Breaking gaol. See Patſon breaking. = 
Breaking open doors. See Atteſt. 
1 See Exciſe. 


year of 


Bꝛibery. 


))) ³ĩðV1. y EVE WR WI. ©, how 


IDRIBERY in a ſtrict ſenſe is taken for a great miſ- 

ptiſion of one in à judicial place, taking any thing 
whatſoever, except meat and drink of ſmall value, of any 
one who has to do before bim any way, for doing his 
office, or by colour af his office, but of the king only; 


and is puniſhable at the common law by fine and impri- 


lonment, 1 Haw. c. 67. | 
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True making of 1. 
Utes, 


- Bricks and Tiles: 


Y the 17 (.. 4. Every perſon, uſing the 


occupation of making of tile called Plain tile 


(otherwiſe called Thak tile), roof tile or cres tile, corner 


tile, and gutter tile, ſhall make it good, ſeaſonable, and 
ſufficient, and well whited and anealed. 5 

And the earth, whereof any ſuch tiles ſhall be made, 
hall be digged and caſt up before Nov. x, next before 
they ſhall be made; and ftirred and turned before Feb. 1, 
next following; and not wrought before Mar. 1, next af- 
ter: and the ſame earth, before it be put to making of 
tile, ſhall be truly wrought and tried from ſtones, 
And the veins called malin or marle, and chalk, lying 
commonly in the ground near to the land convenient to 
make tile, after the digging of the ſaid earth whereof any 
ſuch tile ſhall be made, ſhall be well ſevered from the 
earth of which the tile ſhall be made. 8 

And every ſuch plain tile ſo to be made ſhall be 101 
inches long, 64 inches broad, and half an inch and half 
a quarter thick: Roof tile or cres tile, 13 inches long, 
half an inch and half a quarter thick, with convenient 
deepneſs: — Gutter tile and cover tile 102 inches long, 
with convenient thickneſs, breadth, and deepneſs. 


And if any perſon ſhall fet to ſale any ſuch tile other- 


wiſe made ; he ſhall forfeit to the buyer double value of 
the-tile, and make fine and ranſem at the king's will. — 
To be recovered by aQion of debt, with coſts.— And 
alſo the juſtices of the peace and every of them may hear 
and determine offences againſt this act; who ſhall aſleſs 
upon the oftender no leſs fine than for every 1000 plain 
tiles 5 8, for every 100 roof tile bs 8d, and for every 100 
corner or gutter tile 28. py Fra a. 
And the ſaid juſtices ſhall have power to call before 
them or any of them perſons having experience or know- 
ledge in making tile, to ſearch and examine the dig- 
ging, caſting, turning, parting, making, whiting, and 
anealing aforeſaid ; and no perſon ſhall put any ſuch tile 


to ſale before it be ſearched, on pain of forfeiture. And 


if the ſearchers ſhall find any perſons offending againſt 
this act, they ſhall preſent the defaulters at the next ſeſ- 
ſions, which ſhall be equal to a preſentment of 12 men. 


And the ſearcher ſhall have of the tile maker for his la- 


our for every 1000 plain tile ſearched 1d, for every 3 
Ts | ; rœo 
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roof tile an halfpenny, and for every 100 corner and 
gutter tile a farthing. Searcher neglecting his duty ſhall 
forfeit 10s ;z and the juſtices may hear and determine the 
| defaults of the OR, in like manner as of the tile 
he makers. 


ite 2. By the. 17 G. 3. C2. All bricks made for ſale, True — 
er ſhall, 7. — burned, be not Jeſs than eight inches and an ain a, and 
nd half long, two LY and an half thick, and four inches 
wide; and all pantiles, not leſs than thirteen inches and 
e, gan half long, nine inches and an half wide, and half an 
re inch thick : on pain that the maker ſhall forfeit 20s for 
I, every. 1000 bricks, and 10s for every 1000 pantiles. 
Fg J. 1, 2. [Note, the, reaſon why no, proviſion was made 
of concerning pantiles, among the other ſorts of tiles, by the 
above mentioned act of the 17 Ed. 4. is, becauſe pan- 
18 tiles are a modern invention; long after the date of that 
act. 
= A, the ſize of the ſieves or ſcreens for ſifting or ſcreen- 
ie ing ſea coal aſhes, to, be mixed with brick earth in mak- 
ing of bricks, ſhall not exceed one fourth part of an 
5 inch between the maſhes. /. 3. 
If 3. All combinations for inhancing the price of bricks Combinations to 
r, or tiles ſhall be void; and every brick maker or tile maker pry ay 
it offending therein ſhall forfeit 201, and every clerk, agent, 
: or ſervant, 101; half to the poor, and half to him who 


| ſhall ſve in fix calendar months in one of the courts at 

E Weſtminſter. . 4. 

f 4. All other penalties and res, not herein other- Penalties, 
wiſe directed, ſhall be recovered before one juſtice, on 
proof by conſeſ̃on or oath of one witneſs ; to be levied 
by diſtreſs, and diſtributed half to the informer, and half 

to the poor of the pariſh where the offender dwells : and 

if ſufficient diſtreſs ſhall not be found, or ſuch penalties 
and forfeitures ſhall not be forthwith. paid, the juſtice 
ſhall commit the offender to the common gaol or houſe 
of correction for the place where the matter ſhall ariſe, 
ſor any time not exceeding two calendar months, unleſs 
ſuch penalties and forfeitures, and all reaſonable charges, 
.thall be ſooner paid. lg. 8 6 


The conviction to be in this form, or to the like ffedt : 


E it remembred, that on the = day of — in the 

year of our Lord A. B. is convicted Lf me C. D. 
one of his majeſty's juſtices of the peace for the 0 | 
(ſpecifying the offence, and the time and place when and 
where the ſame was committed, as the caſe ſhall be). 
Given under my. hand and ſeal, the day and year afareſaid. 


. 6. 
| But | 
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But no penalty, in reſpect of the dimenſions of bricks 
or tiles, ſhall be recovered, unleſs the information fhall 
be laid within one calendar month after ſale or delivery 
of the bricks or tiles. ,. 7. 

5. Perſons aggrieved may, within four calendar months 
after the. cauſe of complaint ſhall have ariſen, appeal to 


the general quarter ſeſſions, giving 21 days notice at the 
leaft, in writing, to the perſon or perſons whoſe acts are 
complained againft ; and within eight days after ſuch no- 


tice entring ifito recognizance before a juſtice with two 
ſureties, conditioned to try ſuch appeal at, and abide the 
order of, and pay ſuch coſts as ſhall be awarded by the 
court. And the juſtices at ſuch ſeſſions, on proof of ſuch 
notice and recognizance, ſhall hear and determine the ap- 
peal in a ſummary way, and award ſuch coſts to the party 


appealing or appealed againſt, as they ſhall think reaſon- 


able: And their determination ſhall be concluſive ; and 
no order or other proceedings in the premiſſes ſhal! be 
quathed for want of form, or removed by certiorari or 
other proceſs into any of his majefty's courts of record at 


Weſtminſter. ſ. 8. 


— EY ** * —_—— * 
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OTE; This title treateth only of county bridges: 

| Thoſe which are under the cognizance of the ſur- 
veyor of the highways, as being repaired by the ſeveral 
Pariſhes or 'diſteis, are treated of under the title Pigh- 


J. Who ſball repair. 
Z. Power of the leet to enquire thereof. 
TIT. Power of the juſtices in ſeſſions. 
IV. Concerning the 300 foot at the end of bridges, 
V. Indifiment of bridges. | a 
VI. Charges of repairing. 
VII. Surveyors of the work. 
VIII. Manner of repairing. 

IX. Purchaſing lands adjoining. 
A. Contracting for a term of years, 


J. Who 
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all | | J. Who ſhall repair. 
er 
7 1 By the great charter, 9 H. 3. C. 15. No town nor 
ths freeman ſhall be diſtrained to make bridges nor banks, but ſuch 
to as of old time and of right have been accuſtomed. 3 
the 2. And none can be compelled to make new bridges, 
are where never any were before, but by act of parliament. 
o- 2 Infl. 701. 5 
wo 3. By the common law, ſome perſons (ſpiritual or tem- 
he poral, corporate or nor corporate) are bound to repair 
he bridges by reaſon of the fenure of their lands or tenements ; 
ch and ſome by reaſon of preſcription only: - 
p- By tenure, by reaſon that they and thofe whoſe eſtate 
ty they have in the lands or tenements, are bound in reſpe& 
bb thereof to repair the ſame. 2 nfl. 700. | 
nd By reaſon of preſcription only ; but herein there is a di- 
be verſity between bodies politick or corporate, ſpiritual or 
or temporal, and natural perſons : for the bodies politick or 
at corporate, ſpiritual or temporal, may be bound by uſage 
| and preſcription only, becauſe they are loca] and have a 
ſucceſſion perpetual] ; but a natural perſon cannot be bound : 
2 by act of his anceſtor, without a lien, or binding, and 
aſſets. 2 Int. 700. 79 1 
And if a man make a bridge for the common good of 
all the ſubjects, he is not bound to repair it; for no par- 
ticular man is bound to reparation of bridges by the eom- 
| mon law, but by tenure or prefcription. 2 nt. 701. 
5 4. And if none are bounden by tenure or preſeription 
al at common law, then the whole county or franchiſe ſhall 


repair it. 2 1nfl, 701. : 
Concerning which, it is enacted by the 22 H. 8. c. 5. 
as follows: Whereas in many places, it cannot be known and 
proved, what hundred, town, pariſh, perſon, or body politick 
ought to repair bridges broken in the highways ; in every ſuch 
eaſe, the ſaid bridges, if they be without a city or town corpo- 
rate, ſhall be made by the inhabitants of the county; if within 
a city or town corporate, then by the inhabitants of ſuch city or 
town corporate 15 part be in one ſhire, city, or town corporate, 
and part in another, or part within the limits of a city or town 
corporate, and part without, the inhabitants of the ſhire, cities, 
or towns cirporate, ſhall repair ſuch part as lies within their 
limits. ſ. 3. | | 


Bridges broven in the highways] This extendeth on] y to 
common bridzes in the king's highways, and not to pri- 
vate bridges to mills, or the like; the remedy in which 

, caſe is not byindictment but by action. 2 Inf. 701. 
| 3 2 85 | Within 
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[ Mithin a city or town corporate] It hath been queſtioned, 
whether a borough which hath no bridge within its own 
limits, be not liable to contribute to the repairs of a county 
bridge. 1 Haw. 225. : 

5. A tenant at will of an houſe, which adjoins to a 
common bridge, is bound to repair the houſe, ſo that the 
publick be not prejudiced by the want of repair, although 
he be not bound to repair as to his landlord. L. Raym. 
% The freehold of bridges is in him that hath the free. 
hold of the ſoil ; but the free paſſage is for all the king's 
liege people. 2 [nft. 705. | 


TT. Power of the leet to inquire thereof. 
Decays of bridges are preſentable in the leet, or torn, 


2 Inſt. 701. 2s 


1 III. Power of the juſtices in ſeſſions. 


: The juſtices, or four of them at the leaf} ( 1 Q.) Hall have 5 


power to enquire, hear and determine in the general ſſſiont, 
of all manner of annoyances of bridges broken in the highways, 


"zo the damage of the king's liege people, and io make ſuch pro- 


ceſs and pains upon every preſentment, againſt ſuch as ought 1 
be charged to make or amend them, as the king's bench uſually 
doth, or as it ſhall ſeem by their diſcretions to be neceſſary and 


convenient, for the ſpeedy amendment of fuch bridges. 22 U. 
K. 5. . I. | 


Four of them at the leaſt] If the bridge be within a fran- 


. Chiſe, which hath not four juſtices, and a ſeſſions of its 
own, the juſtices of the county ſhall inquire: but if the 
Franchiſe be a county of itfelf, and hath not four juſtices 


(2 SF.) it is not within this ſtatute, but is left to the re- 
medy which it had at common law, 2 Ine. 702. 


And to make proceſs] Where the bridge is in one ſhire, 
and the perſons or lands which ought to be charged are 


in another ſhire ; or where the bridge is within a city or 
town corporate, and the perſons or lands that ought to be 
charged are out of the ſaid city; the juſtices of ſuch ſhire, 
city, or town corporate, ſhall have power to hear and de- 


termine ſuch annoyances, being within the limits of their 


commiſſion ; and if the annoyance be preſented, then to 


make 


In. 
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make proceſs into every ſhire of the realm, againſt ſuch 
as ought to repair the ſame, and to do further in every 
behalf as they might do, if the perſons or lands charge- 
able were in the ſame ſhire, city, or town corporate where 
the annoyance is. 22 H. 8. c. 5. / 5. 1 


As the king's bench uſually dith] The preſentment at 
common law, might be before the king's bench, or at the 


aſſizes. 2 1. 701. 


IV. Concerning the 300 foot at the ends of bridges. 


Such part and portion of the highways, as well within 
franchiſes as without, as lie next adjoining to any ends of 
any bridges, diſtant from any of the ſaid ends by the ſpace 
of 300 foot, ſhall be made, repaired, and amended as 
often as need ſhall require; and the juſtices, or four of 


them, (1 ©,) ſhall have power to inquire, hear and de- 


termine, in the general ſeſſions, all manner of annoyances 
of and in ſuch highways, ſo being and lying next adjoin- 
ing to any ends of bridges, diſtant from any one of the 
ends of ſuch bridges 300 foot, and to do in every thin 

concerning the making, repairing, and amending of ſuch 
highways, in as ample manner as they may do for the 


making, repairing, and amending of bridges. 22 H. 8. 


c. 5. |. 9- 
V. TIndiftment of bridges, 


1. No money ſhall be applied to the repair of bridges, until 
preſentment be made by the grand jury at the aſſizes or ſeſſions, 
of their inſufficiency, inconveniency, or want of reparation. 
12 . % ↄ 4. 135 

2. An indictment for not repairing a bridge, ought to 
ſhew what ſort of a bridge it is, whether for carts and car- 
riages, or for horſes, or for footmen only. L. Raym. 
1175. "SY h ; 
3. If a man be indicted for that by reaſon of the tenure 
of certain lands, he is bound to repair a bridge, it muſt 
be alledged where thoſe lands lie. 2 H. H. 181. | 
4. Any particular inhabitant of a county, or tenant of 
land charged to the repairs of a bridge, may be made de- 
fendant to an indictment for not repairing it, and be liable 
to pay the whole fine aſſeſſed by the court, for the default 
of repairs, and ſhall be put to his remedy at law for a 
Fontrivution from thoſe, who are bound to bear a propor- 
| tionable 
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in ſuch cafe, may be a witneſs, 1 An, ſt. 1. c. 18. 
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tionable ſhare in the charge; for the neceſſity of che cafe 
requires the greateſt expedition in caſes of this nature: 
for brides being of abſolute neceſſity, are not to lie un- 
repaired till ſuits are determined. 1 Haw. 221. 
5. If a manor be held by the ſervice or tenure of re. 


pairing 2 common bridge or highway, and that manor 


afterwards comes to be divided into ſeveral hands ; every 
one of theſe aliences being tenants of any parcel, cither 
of the demeſnes or ſervices, ſhall be liable to the whole 
charge, and are contributory among themſelves, And 
tho* the lord of the manor might, upon the ſeveral alie- 
nations, agree to diſcharge thoſe that purchaſed of him, 
of ſuch repairs ; yet that ſhall not alter the remedy for 
the publick, but only bind the lord and thoſe that claim 
under him. As the whole manor, and every part of it, 
in the poſſeſſion of one tenant, was once chargeable with 
the reparation ; ſo it ſhall! remain, notwithſtanding any 
act of the proprietor : It ſhall not be in his power to ap- 
portion the charge whereby the remedy: for publick bene- 
fit ſhould be made more difficult, or by alienations to per- 
ſons unable, to render it, in reſpect of the parts which 
ſhould come into ſuch hands, quite fruſtrate. 1 Salk, 
6, It hath been reſolved, that it is not ſufficient for the 
defendants to an inditment for not repairing a bridge, to 
excuſe themſelves, by ſhewing either that they are not 
bound to repair the whole, or any part of the bridge, with- 
out ſhewing what other perſon is bound to repair the ſame; 
and it is ſaid, that in ſuch cafe the whole charge ſhall be 
laid upon ſuch defendants, by reaſon of their ill plea, 


1 Haw. 221. 


7. It ſeemeth, that no inhabitapt of a county ought to 
be à juror, for the trial of an iſſue, whether the county 
de bound to ſuch repairs or not; and therefore the jury - 
muſt come from ſome adjacant county, 1 Haw. 222. 

And it ſeemeth that the ſame objection may lie as to 
the juſticet, where they are (as it may probably happen) 
all intereſted. In which caſe it ſeemeth that the trial ſhall 


de in the next county. For where an impartial trial can- 
not be had in the proper county, it ſhall be tried as near 


to the ſame as may be. As in the caſe of the king and 
the inhabitants of the county of the city of Norwich, con- 


cerning a county bridge, the trial was in Suffolt. Bur- 
row. Mansfield. 859, 860. ey 


But by a ſpecial ſtatute, an inhabitant of the county, 


8. No 


1 
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8. No fine, iſſue, penalty, {or forfeiture, upon any preſent- 
ment, or indiftment for not repairing bridges, or the highways 
at the ends of bridges, ſhall be returned into the exchequer, but 


ſhall be paid to the treaſurer, to be applied towards the ſaid re- 


pairs, and not otherwiſe. 1 Ann. ſt. 1. c. 18. ſ. 4. 
9. And no preſentmeut or indiftment for not repairing 
bridges, or highways at the ends of bridges, fhall be removed 
by certiorari aut of the county into another court. 1 An. ft, 1. 
e. 18. „ . Te 

But a certiorari lies to remove an order made by the ju- 
ſtices, concerning the repair of a bridge, purſuant to a 
private a& of parliament; and the juſtices ought to re- 
turn the private act upon which their order is founded. 
Dalt. 504. | | Is 

E. 4G. 2. K. and the inhabitants of Handſworth. Upon 
motion to quath a certiorari to remove an indictment againſt 
the defendants at ſeſſions, for not repairing a bridge; it 
was inſiſted, that by the 1 An. c. 18. the certiorari is taken 
away, To which it was anſwered, and reſolved by the 
court, that this act extendeth only to bridges where the 
county is charged to repair; and that where a private per- 
ſon or pariſh is charged, and the right will come in que- 
ſtion, the act of the 5 & 6FF. c. 11. hath allowed the 
granting a certiorari, And therefore they refuſed to quaſh, 


otr. 9OO. 


Ni. Charges of reparing. 
By the 12 G. 2. c. 29. The charges of repairing and 


amending bridges, and highways at the ends of bridges, 
ſhall be paid out of the general county rate. . 1. 


22 Surveyors of the work. 


The four juſtices in ſeſſions as aforeſaid may appoint 
two ſurveyors, with ſalaries, to ſee the bridges amended. 


22 . £ . 


ole 7 | 
And this EX of ſurveying the bridges, for the mare 
convenience, is uſually annexed by the juſtices to the of- 


fice of the high conſtables ; for which they have by this 


clauſe power to allow them ſalaries. 


— 


Ws 
" 
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VIII. Manner of repairing. | 


1. It ſeemeth to be clear, that thoſe who are bound ta 
repair bridges, muſt make them of ſuch height and ſtrength, 
as ſhall be anſwerable to the courſe of the water, whether 


it continue in the old channel, or make a new one. 


1 Haw. 221. | | 

2. And perſons are not treſpaſſers, for entring on any 
adjoining lands for repairing bridges, or laying thereon the 
requiſite materials. 1 Haw,'221. 


Tx. Purchaſing lands adjoining. 


The juſtices at their ſeſſions may purchaſe any parce] 
of land, adjoining or near to any county bridge, for the 
more commodious enlarging, or convenient rebuilding the 
ſame, not exceeding one acre, to be paid for by the trea- 
ſurer out of the county rates, by order under the hands 
and ſeals of the ſaid juſtices in their ſaid ſeſſions; which 
lands ſo purchaſed, ſhall be conveyed to ſuch perſon or 
perſons as the juſtices in the ſaid ſeſſions ſhall appoint, in 
truſt, for enlarging or rebuilding the ſaid bridges, -14 G. 
2, ons - 


A. Contracting for à term of years. 


By the 12G. 2. c. 29. , 14. When any publick 
bridges, ramparts, banks, or cops, are te be repaired at 
the expence of the county, the juſtices at their general or 
quarter ſeſſions, after preſentment made by the grand 
jury of their want of reparation, may contract with any 
perſon for rebuilding, repairing, and amending the ſame, 
for any term not exceeding ſeven years, at a certain, an- 
nual ſum. 2 

In order to which they ſhall give publick notice of their 
' Intention of contracting with any perſon, for rebuilding, 
repairing, and amending the ſame. Er 
And ſuch contracts ſhall be made at the moſt reaſonable 
price which ſhall be propoſed by the contractors ; who 
ſhall give ſufficient ſecurity for the due performance there- 
of, to the clerk of the peace. | | 


And all contracts when agreed to, and all orders rela- 


ting thereto, ſhall be entred in a book to be kept by = 
8 | „„ 
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elerk of the peace for that purpoſe; who ſhall keep the 
ſame amongſt the records of the county, to be inſpected 
by any of the juſtices at all ſeaſonable times, and by any 
perſon employed by any pariſh or place, contributing to 
the ſame, without fee. | | 


Indi æment for a bridge out of repair. 


| | Y the oaths © 
Weſtmorland. B ful men of oy county aforeſaid, then 


and there ſtworn and charged to inquire for our ſaid lord the 


king, and the body of the county aforeſaid, it is preſented, that 


a certain common bridge, over the river commonly call= 
ed bridge, lying and being in the pariſh of — 

in the county aforeſaid, in the king's common highway there, 
leading from the market town of - to the market town 
0 in the ſaid county, altogether and from the time 
whereof the memory of man 1s not to the contrary, being a com- 
mon king's highway for all the lieges and ſubjefts of our ſaid 
bird the king and of his anceſtors, with their horſes, carts, and 
carriages to go, paſs, ride, and travel at thur pleaſure, on the 
— day of - in the year of the reign of 
was, and yet is in great decay, broken, and ruinous, 


ſo that the lieges and ſubjects of our ſaid lord the king, upon and 


over the ſaid bridge with their horſes, carts, and carriages 
could not and cannot go, paſs, ride, and travel, without great 
danger, to the grievous damage and nuſance of all the lieges and 
ſubjects of our ſaid lord the king, upon and over the ſame bridge 


going, paſſing, riding, and travelling, and againſt the peace of 


our ſaid lord the king, his crown and dignity. 

And that the inhabitants of the county aforeſaid, the com- 
mon bridge aforeſaid (ſo as aforeſuid being in decay) ought 
to repair and amend, when, and jo often as it ſhall be ne- 
ceſſary. | Cy | | 
[Or, And that A. O. late of in the ſaid county, 
gentleman, by reaſon of his tenure of certain lands lying in 
the pariſh of — aforeſaid, and elſewhere in the ſaid 


county, ought to make, repair, and amend the ſaid common 


bridge, as often as and when it ſhall be neceſſary. } 


Ven. T Buhgerv. 
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What it is. 


be puniſhment. 


Principal and | 
acceſſary. 


Infants. 


Navy . 


Buggery. 


t. B UGGERY (from the Italian bugarone, a bug. 

gerer, this vice being ſaid to have been brought 
into England out of Italy by the Lombards) is a deteſtable 
and abominable ſin, amongſt chriſtians not to be named, 


committed by carnal knowledge, againſt the ordinance of 
the Creator, and order of nature, by mankind with man- 


kind, or with brute beaſt, or by womankind with brute 
beaſt. 3 Ini. 58. | 64 

2. And by the ſtatute of 25 H. 8. c. 6. Buggery com- 
mitted with mankind or beaſt is made felony without be- 


nefit of clergy. And the juſtices of the peace may hear 


and determine the ſame, as in caſes of other felonies. 


3. Which ſaid ſtatute making it felony generally, there 


may be acceſſaries both before and after. But thoſe that 
are preſent, aiding and abetting, are all principals. And 
altho* none of the principals are admitted to their clergy, 
yet acceſſaries before and after are not excluded from 
clergy. 1 H. H. 670. 

4. If the party buggered be within the age of diſcretion 
(which is generally reckoned the age of 14) it is no fe- 


lony in him, but in the agent only. But if buggery be 
committed upon a man ef the age of diſcretion, it is felony 


in them both. 3 Iuſt. 59. 1 H. H. 670. 

5. By the articles of the navy (22G. 2. e. 33. if any 
perſon in the fleet ſhall commit the unnatural and deteſ- 
table fin of buggery or ſodomy, with man or beaſt ; he 
ſhall be puniſhed with death by the ſentence of a court 
martial, 8 


Burglaty. 


Of 
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Offences againſt the houſe of another, which 
fall ort of burglary, belong to title Larceny, 
under the head LAtCeny from the youre. 

I. What is burglary. 

TI. Puniſhment thereof. | 
III. Reward for convicting a burglar, 


J. What is burglary. 
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1. HE word burglar ſeemeth to have been brought Derivation of 
unto us out of Germany by the Saxons, and to be Pv'8'9: 


derived of the German burg, a houſe, and /arron a thief, 
probably from the Latin, /atro, latronis. 


2. Bu rglary is a felony at common law, in breaking and Definition of 
entering the manſion houſe of another, in the night, with intent burglary, 


to commit ſome felony within the ſame, whether the felonious 
intent be executed or not. Hale's Pl. 79, 1 

Breating] Every entrance into the houſe by a treſpaſ- 
ſer, is not a breaking in this caſe; but there muſt be an 
actual breaking. As if the door of a manſion houſe ſtand 
open, and the thief enter, this is not breaking. So it is 
if the window of the houſe be open, and a thief with a 
hook or other engine draweth out ſome of the goods of 
the owner, this is no burglary, becauſe there is no actual 
breaking of the houſe. But if the thief breaketh the 
glaſs of the window, and with a hook or other engine 
draweth out ſome of the goods of the owner, this is bur- 
glary, for there was an actual breaking of the houſe. 
3 Inſt. 64. me es 

And Lord Hale ſays, theſe acts amount to an actual 
breaking; opening the caſement or breaking the glaſs 
window, picking open the lock of a door, or putting 


back the lock, or the leaf of a window, or unlatching the 


door that is only latched, 1 H. H. 552. | 
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At a meeting of the judges upon a ſpecial verdict, in 
January 1690, they were divided upon the queſtion, whe- 
ther breaking open the door of a cupboard let into the 
wall of the houſe was burglary or no. Concerning which, 
Sir Michael Fefter ſays, with regard to cupboards, preſſes, 
lockers, and other fixtures of the like kind ; it ſeemeth, 
that, in favour of life, a diſtinction ought to be made 
between caſes relating to mere property and ſuch where- 
in life is concerned. In queſtions between the heir or 
deviſee and the executor, thoſe fixtures may with pro- 
priety enough be confidered as annexed to, and parts of 
the frechold, The law will preſume, that it was the 
intention of the owner, under whoſe bounty the executor 


claimeth, that they ſhould be ſo conſidered ; to the end 


that the houſe might remain to thoſe, who by operation 
of law, or by his bequeſt, ſhould become intitled to it, 
in the fame plight he put it or ſhould leave it, intire and 
undefaced. But in capital caſes, it ſeemeth, that ſuch 
fixtures, which merely fupply the place of cheſts and 
ether ordinary utenſils of houſhold, ſhould be conſidered 


in no other light than as mere moveables, partaking of 
the nature of thoſe utenſils, and adapted to the ſame uſe, 
Fofl. 108, 9. : 


M. 8. G. K. and Gray. One of the ſervants in the houſe, 
opened his lady's chamber door (which was faſtened with 
a braſs bolt) with deſign to commit a rape; and it was 
ruled to be burglary, and the defendant was convicted 
and tranſported, Str. 481. | 

By the ſtatute of the 12 An. c. 7. If any perſon ſhall 
enter into the manſion houſe of another, by day or 
night, without breaking the fame, with an intent to com- 
mit felony, or being in ſuch houſe ſhall commit any fe- 
lony, and ſhall in the night time break the faid houſe to 
get out, he ſhall be guilty of burglary, and ouſted of the 
benefit of clergy, in the ſame manner as if he had'broken 
and entered the houſe in the night time, with intent to 
commit felony, 1 | 

M. 4 G. 2. Joſhua Cormuals caſe. He was indicted 
with another perſon for burglary. And upon the evidence 
it appeared, that he was a ſervant in the houſe, where the 
robbery was committed, and in the night time opened the 
ſtreet door, and let in the other prifoner, and ſhewed him 
the ſide- board, from whence the other priſoner took the 


| plate: then the defendant opened the door and let him 
out; but the defendant did nat go out with him, but 


went_to bed. Upon the trial it was doubted, whether 
this was burglary in the ſervant, he not going out with the 
| | other. 
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other. But afterwards at a meeting of all the judges at 


Ser jeants Inn, they were all of opinion that it was burglary 


in both, and not to be diſtinguiſhed from the caſe where 


one watches at the ſtreet end, whilſt another goes in and 
commits the burglary, which hath often been ruled to be 


burglary in both: and upon report of this opinion the de- 
fendant was executed, Str. 881. 


And entring] It is deemed an entry, when the thief 
breaketh the houſe, and his body, or any part thereof, as 
his foot, or his arm, is within any part of the houſe ; or 
when he putteth a gun into a window which he hath 
broken, or into a hole of the houſe which he hath made 
of intent to murder or kill ; this is an entry and break- 
ing of the houſe : but if he doth barely break the houſe, 
without any ſuch entry at all, this is no burglary, 3 
Inf. 64. | 

la the caſe of George Gibbons, at the Ola Bailey in Fune 
17 52; Gibbons was indicted for burglary in the dwelling 
houſe of Fohn Allen. It appeared in evidence, that the 
priſoner in the night time cut a hole in the window ſhut- 


ters of the proſecutor's ſhop, which was part of his dwel- 


ling houſe ; and putting his hand thro? the hole, took out 
watches and other things, which hung in the ſhop with- 
in his reach : but no entry was proved, etherwiſe than 
by putting his hand thro' the hole. This was held to 
be burglary, and the priſoner was convicted. Fg. 107,8. 
If divers come in the night to do a burglary, and 
one of them break and enter, the reſt of them ſtand- 
ing to watch, at at diſtance, this is burglary in all. 


3h 64. 


Dye manſim houſe] This includes alfo churches, wa the 
walls and gates of a walled town. 1 Haw. 103. 
Mr. Hawkins ſays, all out-buildings, as barns, ſtables, 


dairy houſes, adjoining to a houſe, are looked upon as part 


thereof; and conſequently burglary may be committed 


in them: but if they be removed at any diſtance from the 


houſe, it ſeems that it hath not been uſual of late to pro- 
ceed againſt offences therein as burglaries. 1 Haw. 104. 
And lord Hale ſays more explicitly, the manſion houſe 
doth not only include the dwelling houſe, but alſo the 
outhouſes that are parcel thereof, as barn, ſtable, cow- 
bouſe, dairy-houſe, if they are parcel of the meiluage, 
tho? they are not under the ſame roof, or joining con- 
tiguous to it; and ſo, he ſays it was agreed by all the 
judges: but if they be no parcel of the meſſuage, as if a 


man take a leaſe of a dwelling houſe from one, and of a 


1 | barn 
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barn from another ; or if it be far remote from the dyet. 


ling houſe, and not fo near to it as to be reaſonably 
eſteemed parcel thereof, as if it ſtand a bow-ſhot off 


from the houſe, and not within or near the curtilage of 


the chief houſe, then the breaking is not burglary, for 


it is not a manſion hoaſe, nor any part thereof. 1 H. H. 


5585 9. ep 2 

To break and enter a hp, not parcel ef the manſion 
houſe, in which the ſhopkeeper never lodges, but only 
works or trades there in the day time, is not burglary, 


but only larceny ; but if he, or his ſervant uſually, or 


often lodge in the "ſhop at night, it is then a manſion 
houſe, in which burglary may be committed, 1 H. H. 
SV 7755 

It is not neceſſary to make it burglary, that any per- 
ſon be actually in the houſe, at the very time of the of- 
fence committed. 1 Haw. 103. 


At Newgate-ſeffions, in January 1750, John Nutbrown, 


and Miles Nutbrown were indicted: for burglary in the 


dwelling houſe of one Mr. Fakney at Hackney, and ſteal- 
ing divers goods. It appeared by Mr. Fatney's evidence, 
that he held this houſe for a term of years not yet expired, 
and made uſe of it as a country houſe in the ſummer, By 
chief refidence being in London + That about the latter 
end of the laſt ſummer, he removed with his whole fa- 
mily to his houſe in the city, and brought away a con- 
derable part of his goods: That in November laſt, his 
houſe was broke open, and in part rifled; upon which he 
removed the remainder of his houſhold furniture, except 
a clock, and a few old bedſteads, and ſome lumber of 


very little value; leaving no bed, or kitchin furniture, or 
any thine: s elle for the accommodation of a family. Mr. 


Fakney, being aſked, whether at the time he ſo disfur- 


niſhed his houſe, he had any intention of returning to re- 


fide there, declared that he had not come to any ſettled 
reſolution whether to return or not; but was rather in- 
clined totally to quit the houſe, and to let it for the re · 
mainder of his term. The fact the priſoners were charged 
with was ſufficiently proved; and was committed about 
midnight the firſt of January laſt. The court was of 
opinion, that the proſecutor having left his houſe, and 
disfurniſhed it in the manner before mentioned, without 
any ſettled reſolution of returning, but rather inclining. 
to the contrary, it could not, under theſe circumſtances, 
be deemed; his dwelling houſe, at the time the fact was 
committed; and accordingly directed the jury to acquit 

the 
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the priſoners of the burglary, Which they did, but "IN? 
them- guilty of felony in ſtealing the clock and ſome other 
ſmall matters. And they were ordered for tranſportation. 
And the diſtinction is this: Where the owner 
quitteth the houſe, animo revertendi, it may ſtill be con- 
ſidered as his manſion houſe, tho' no perſon be left in it; 
many citizens, and ſome lawyers, do ſo from a principle 
of good huſbandry, in the ſummer, or for a long vacation. 
But there muſt be an intention of returning, otherwiſe it it 


will be no burglary. Foft. 76, 77. 


In the night] As long as the day continues, whereby a 
man's countenance may be diſcerned, it is called day; and 
when darkneſs comes, and day light is paſt, ſo as by the 
light of day you cannot diſcern the countenance of a man, 
then it is called night. 3 [z/. 63. 70 | 

And this doth aggravate the oftence ; fince the night is 
the time wherein man is at reft, and wherein beaſts run 
about ſeeking their prey. Hence in ancient records, the 
twylight was fignified, when it was ſaid, inter canem & 
lupum, (between the dog and the wolf;) for when the 
night begins, the dog ſleeps, and the wolf feeketh his prey. 


3. 63. 

With intent to commit felony.) There can be no burglary, 
but where the indictment both expreſly al edges, and the 
verdict alſo finds, an intention to commit ſome felony ; 
for if it appear, that the offender meant only to commit 
a treſpaſs, as to beat the party, or the * he is not 


| guilty of burglary. 1 Haw. 105. 


However it ſeems the much better opinion, chat an 
intention to commit a rape or other ſuch crime, which 
is made felony by ſtatute, and was a treſpaſs only at com- 
mon law, wil make a man guilty of burglary, as much 
as if ſuch offence was a felony at common law]; becauſe 
wherever a ſtatute makes any offence felony, it incident- 
ally gives it all the properties of a aloe at common law. 


1 Haw. 105. 


dei ber the Feloniqus intent be executed or not] Thus they 
are burglars, who break any houſe, or church in the 
night, although they take nothing away. And herein 
this. offence differs from robbery, which requires that 
ſomething he taken, tho' it is not material of what 


Vals i: 2, 
Where a man commits burglary and at the ſame time 


ſteals goods out of the houſe, it is alſo larceny; and if 


he be acquitted of the burglary, he may notwithſtanaing be 
14 indicted 
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indicted of the larceny ; ; for they are ſeveral offences, tho' 
committed at the ſame time. And burglary may be, 


where there is no larceny; and larceny may be, where 
there is no burglary. 2 H. H. 588 


N Puniſpment thereof. 


By the 18 El. c. 7. and 3 W. c. q. Benefit of clergy is 
taken away in caſes of burglary, both from the principal, 
and the acceſſary before; but in all caſes of burglary, ac- 
ceſſaries after muſt have their clergy. 2 H. H. 364: 1 
Haw. 357, 358. | 
But by the 10 G. 2. c. 48. Every perſon who ſhall 

buy or receive any ſtolen jewel or jewels, or any ſtolen 
gold or ſilver plate, watch or watches, knowing the 
fame to have been ſtolen, ſhall in all caſes where ſuch 
jewel or jewels, or gold or ſilver plate ſhall have been felo- 
nioully ſtolen, accompanied with a burglary actually com- 
mitted in ſtealing the ſame, be triable as well before con- 
viction of the principal felon whether he be in or out of 
cuſtody, as after his conviction: and if ſuch perſon ſo 
buying or receiving ſhall be convicted thereof, he ſhall be 
guilty of felony, and tranſported for 14 Mars. 


III. Reward for convifting a BargHar 


1. It may be obſerved, in the firſt place, that it is pro- 
vided by the 24 H. 8. c. 36. that there ſhall be no forfei- 
ture of lands or goods, for killing any perſon that at- 
tempts to commit burglary. 

But beſides this indulgence to a perſon killing ſuch an 
offender in defence of his houſe, there are ſpecial advan- 
tages and rewards for apprehending and convicting him in 
due courſe of Jaw ; which are as follows : 

2. By the 25G. 2. c. 36. The charges of proſecuting 
and-convicting a burglar, ſhall be paid by the treaſurer of 
the county where the burglary was committed, on pro- 
ducing to him the order of the court for that purpoſe, 
which the clerk of aſſize, or of the peace, hal make out, 
for the fee of 18. ,. 11. 

And alſo the charges of poor witneſſes appearing on 
their recognizance, by the 27 G. 2. c. 3. on fpaying 6d 
for the order: except in Middleſex, where the ſaid charges 

ſhall be paid by the overſeers of the poor where the perſon 
was apprehended, | 


And 
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ho” And by the 18 G. 3. c. 19. The court, before whom 
be, any perſon hath been tried and convicted, or tried and 
ere acquitted, in caſe it ſhall appear to the ſaid court that 


there was a reaſonable ground of proſecution, and that 
the proſecutor had bona fide proſecuted, may order the 
treaſurer to pay to ſuch. proſecutor ſuch ſum as they 
{hall think reaſonable, not exceeding the expences he was 


7 bona fide put unto, making alſo, if he ſhall appear to be 

al, in poor circumſtances, a reaſonable allowance, for his 

o- trouble and loſs of time. And the juſtices in ſeſſions 

I may lay down or alter from time to.time ſuch rules and 

regulations, as ſuch coſts or charges thereafter to be 

ll allowed to any perſon, as to them ſhall ſeem juſt: which 

en rules and regulations, having received the approbation 
1e and ſignature of one or more of the judges of aſſize, ſhall 
ch be binding, and not otherwiſe, on all perſons what- 
0 ſoever. /. 7, 9. | ET 1 | 
* 3. Every perſon who ſhall apprehend any one guilty of Exemption from 
"4 burglary and proſecute him to conviction, ſhall have a anions _ for 
of certificate-without fee, under the hand of the judge, cer- viting © xg 
ſo tifying ſuch conviction, and within what pariſh or place | 
e the burglary was committed, and alſo that ſuch burglar 


was diſcovered and taken, or diſcovered or taken, by the 
perſon ſo diſcovering or apprehending; and if any diſpute 
ariſe between ſeveral perſons ſo diſcovering or apprehend- 
ing, the judge fhall appoint the certificate into ſo many 
ſhares to be divided among the perſons concerned, as to 
him ſhall ſeem juſt and reaſonable : * t 

And if any perſon ſhall happen to be ſlain by ſuch bur- 
glar, in endeavouring to apprehend him, the executors or 
adminiſtrators of ſuch perſon ſlain ſhall have the like cer- 


i tificate : | | 

T Which certificate ſhall be inrolled by the clerk of the 

, peace of the county in which it ſhall be granted; for 
which he ſhall have 1s and no more: | 

: And the ſaid certificate ſhall be once aſſigned over; and 

g the original proprietor, or the aſſignee of the ſame, ſhall 


by virtue thereof be diſcharged from all manner of pariſh 
F and ward offices, within the pariſh and ward where the 
felony was committed. 10& 11 V. c. 23. | 
| In the caſe of the King and Derbyſhire, T. 1 G. 3. The 
| defendant John Derbyſhire was indicted at the ſeſſions for 
refuſing to take upon him the office of conſtable for the ma- 
| nor of Birmingham. The indictment being removed by 
| certiorari, the cauſe was tried at Varwicł aſſizes, and the 
Jury found ſpecially, that the defendant was a fit perſon 
1. in 
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conſtable of a pariſh, may be * a pariſh officer ; but 
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in all reſpects to be nominated and elected to the office, 


unleſs diſcharged or exempt therefrom by reaſon of a cer- 
tificate he had under this act. It appeared that the uſage 
at Birmingham had been, annually at the court leet there, 
for the jury to ele two conſtables for the manor of Dir. 
mingham generally, and one conſtable for the hamlet of De. 
ritend (a diſtin vill within the ſaid manor) particularly: 

that the manor of Birmingham extends into and compre. 
hends the whole town and pariſh of Birmingham, and alſo 
the ſaid hamlet of Deritend: that the conſtables fo elected 
for the faid manor of Birmingham” generally, have juriſ- 
diction and authority, as conſtables, not only throughout 
the ſaid town and pariſh of Birmingham, but alſo within 
and throughout the faid hamlet of Deritend: that the con- 
fable of Deritend is elected out of the inhabitants of De- 
ritend only; and the conſtable ſo elected for Deritend par- 
ticularly, and the ſaid conſtables ſo elected for the ſaid 


manor of Birmingbam, have ſeverally equal and con- 


current juriſdiction within the ſaid hamlet of Deritend. 
The queſtion reſerved for the opinion of the court was, 


whether the ſaid John Derby/hire, notwithſtanding the cer- 


tificate, is liable to ſerve the ſaid office. Againff him, it 
was urged, that the difcharge by the act is, from all pariſh 
and ward offices; within the parith or ward wherein the 
felony was committed. But the limits of this man's of- 
fice extend beyond the parith of Birmingham; therefore 
this is not a pariſh office, And there is no ſuch diviſion 
in this place as a ward; therefore no ward office, But 


a conſtable is not a pariſh officer at all. It was a common 


law office, before pariſhes exiſted ; and is as ancient as 
towns or leets : and a pariſh is nota common lawdiviſion, 
but an eccleſiaſtical one. On the other hand, it was an- 
fwered, that he is at leaſt a pariſh officer (whatever more 
he may be); becauſe his office extends throughout the 
whole pariſh of Birmingham. And he is an inhabitant of 
the pariſh of Birmingham. Therefore, though he be alſo 
eonſtable of the manor, which includes the pariſh ; yet 
he is certainly a pariſh officer, notwithſtanding that greater 
extent of his juriſdiction or power. By the court: The 


only queſtion is, whether the conſtable of the manor of 
Birmingham is a parith officer of the pariſh of Birmingham. 


This term pariſb officer doth not inelude every office exer- 
cifed in the parifh : if ir did, it ente even take in the 


office of high ſheriff of the county. A pariſh officer is 


relative to the pariſh, and confined to the pariſh only. A 


de 


, . 47, 2 
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this man hath a much larger juriſdiction than the pariſh | 
only; for he hath a juriſdiction over the whole manor, 
which extends much beyond the pariſh ; and the pariſh is 
only. a part of that diſtrict, over which it is to be exer- 
ciſed. And the act doth not intend the certificate to be a 
diſcharge from an office, whereof the functions are to be 
exerciſed out of the limits of the pariſh. This man can- 
not be eſteemed: a pariſh officer, either from the origin of 
his office, or from the nature, or from the exerciſe of it. 

Burrow. Mansheld. 1182, „ 

4. And moreover, as a further reward, every perſon 491 for taking 
who ſhall apprehend any perſon guilty of burglary, and aud connlings 
proſecute him to conviction, ſhall have a certificate under 


the hand of the judge, without fee, to be made out and 


delivered before the end of the aſſizes, certifying the con- 
viction, and in what pariſh the burglary was committed, 
and alſo that the burglar was taken by the perſon claiming 
the reward ; and if any diſpute ſhall happen to ariſe be- 
tween the perſons claiming, the judge ſhall by the ſaid 
certificate appoint the ſame to be paid amongſt the parties 
claiming the fame, in ſuch ſhare and proportion as to him 
fhallTen jul ae « ²ů JJ“ . 
And on tender of ſuch certificate to the ſheriff, and 
demand made, he ſhall pay to the perſon ſo intitled, the 
ſum of 40 l, without fee or deduction, within one month 
after ſuch tender and demand, on pain of forfeiting 
double, with treble coſts. 5 An. c. 31. 6 G. c. 23. 
ö 5. And if any watchman, or any other perfon, be killed, 40 l to che ex- 
in endeavouring to apprehend any ſuch burglar, his exe- ecvror ofa per- 
cutors or adminiſtrators fhall have a certificate delivered 28 ; 


under the hand and ſeal of the judge, or of the two next 


juſtices of the peace, of ſuch perſon being ſo killed ; 
which certificate they ſhall, on ſufficient proof before them 
made, give without fee, whereupon, ſuch executor or 
adminiſtrator ſhall be intitled to receive the like fum of 
401. in like manner. 5 Ann. c. 31. |. 2. 

6. And moreover, if any perſon, being out of priſon, 40 1 and a par- 
ſhall commit any burglary, and afterwards diſcover two don, for con- 
or more the like offenders, ſo as two or more be convict- bone g ou 
ed; he ſhall have the like reward and allowance of 40 l, EE 
and alſo all other advantages which are given to perſons 
who ſhall. apprehend and convict any the like offenders; 
and ſhall alſo have the king's pardon. for all burglaries, 
robberies, and felonies. (except murder and treaſon) by 
him committed before ſuch. diſcavery made; which par- 


Burglary. 
Lon ſhall be likewiſe a good bar to an appeal. 5 Aon, t. 
31. 


4. 
f tobe 7. And the ſheriff on producing the certificates, and 


receipts for the ſaid rewards, may deduct the ſame on his 
accounts; and if he have not money in his hands, he ſhal] 
be repaid out of the treaſury, on certificate from the clerk 
of the pipe. 5 Ann. c. 31. k 
Or inſtead of charging the fame in his accounts, he may 
immediately apply to the commiſſioners of the treaſury, 
who ſhall forthwith repay the ſame without fee. 3 G.c. 


£2 7 


” 4 


Warrant to apprehend a burglar. 


T Weſtmorland. | 0 110 the Ween” Rr TM of. 


O RAS MUCH as A. I. / = in the county of 
yeoman, hath this day made information and con- 
Plain upen oath, before me J. P. eſquire, one of his majeſty's 
Juſtices of the peace for the ſaid county, that yeflerday in the 
night the dwelling houſe of him the ſaid A. I. at - afore- 
faid in the county aforeſaid, was feloniouſly and burglariouſy 
broken open, and one fulver tankard of the value of 5,1, of the 
goods and chattels of him the ſaid A. I. felonioufly and * 
. riouſly flolen, taken and carried away from thence ; and that 


he hath Juft cauſe to ſu ſpect, and doth ſuſpect, that A. O. late 


i the county of - 


labourer, the ſaid felony and 


{4 burglary did commit : Theſe are therefore, in his ſaid majeſly's 


name to command you, that immediately upon fight hereof you 
ds apprehend the ſaid A. O. and bring him before me to an- 
ſwer the premiſſes, and to be farther dealt withal according to 
law. Herein fail you nat, Given under my hand and ſeal 
the day of = in the year a 


Indictment for proper burglary. 


| Weſtmorland. T HE jurors for our lord the hag ape 
their oath preſent, That A. O. late of 

m— ii the county of labourer, on the day 
of - in the year of the reign of at the hour 
of one in the night of the ſame day, with force and arms, 
at in the county of 10e awelling houſe of A. I. 
Feloniouſly and burglariouſly did break and enter, wit _ 
im 


+ CZ, as. mt wmwas 
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im the ſaid A. I. of his goods in the ſame dwelling houſe then 


being, feloniouſly and burglariouſly ta ſpoil and rob, and the 
ſame goods JO" and burglariouſiy to ſteal, take, and carry 
away 3 againſt the peace of our ſaid lord the king, his crown. 
and dignity. | f | 


Indictment for burglary and larceny. 


Weſtmorland. IHE jurors for our bord the king upon 
| their oath preſent, That A. O. late of 
ii the county of labourer, on the 


of in the year of the reign of — 


orce and arms, at — in the county of — the duwel- 
ling houſe of A. I. feloniouſly and burglariouſly did break and 
enter, and one filver tankard of the value of 5 l, of the goods 
and chattels of him the ſaid A. I. in the ſame dwelling houſe 
then and there feloniouſſy and burglariouſly did ſteal, take, and 


carry away ; againſi the peace of cur ſaid lord the king, his 


crown and dignity. 


day 
dettuixt 
the hours of ten and eleven in the night of the ſame day, with 


PR 


Lo. 


Burning. 


Maliciouſly and v:luntarily] For if it be done by miſ- 
chance or negligence, it is no felony, 3 [n/t. 67. 
Yet if a man maliciouſly intending only to burn one 


perſon's houſe, happens thereby to burn the houſe of an- 


other, it is certain that he may be indicted as having ma- 
liciouſly. burned the houſe of that other ; for where a fe- 
lonious deſign againſt one man miſſeth its aim, and takes 
effect upon another, it ſhall have the like conſtruction 
as if it had been levelled againſt him who ſuffers by it. 
I Haw. 106. | | 8 27 SE 


Burning] Neither a bare intention to burn a houſe, nor 
even an actual attempt to do it by putting fire to a part 


of a houſe, will amount to felony, if no part of it be 


burned ; but if any part of the houſe be burnt, the offen- 
der is guilty of felony, notwithſtanding the fire afterwards 
be put out, or go out of itſelf, 1 Haw, 106. 
| © 63 8 1 | ; The 


a 


SS a 


9 15 Alicicuſiy and voluntarily burning the houſe. of another, Nei a) 
| by night or by day, is felony at the common law. I che common 
Haw. 105. ? | | law. 
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Burning. 


" The houſe} Not only a manſion-houſe, and the princi. 


pal parts thereof, but alfo any other houſe, and the out- 
buildings, as barns and ſtables adjoining thereto; and 
alſo barns full of corn; whether they be adjoining to an 
houſe or not, are fo far ſecured by law, that the mali- 
cious burning of them is felony at common law. 1 Haw, 
_ 993-5: Dit v9 | | 

. Of another] Mr. Hawkins ſays, A perſon ſeized in fee, 


or but poſſeſſed for years, of a houſe ſtanding by itſelf at 
a diſtance from all others, cannot commit felony in burn- 


ing the ſame : Alſo, that it ſeems the much ftronger opi- 


nion, that a man fo ſeiſed or poſſeſſed of a houſe in a town, 
who burns his own with an intent to burn his neighbour's, 
but in the event burns his own only, is not guilty of fe- 
lony ; but however it is certainly an offence highly pu- 
niſhable, in regard of the malice thereof, and the great 
danger to the publick which attends it; and the offender 
may be ſeverely fined, and impriſoned during the king's 


pleaſure, and ſet on the pillory, and bound to his good 


behaviour. 1 Haw. 106. 2 

And ſo it was in Holmes's caſe, M. 10 Cha. Holmes 
was indicted at Newgate ſeſſions, and convicted, for that 
he, being poſſeſſed of a houſe in London for ſix years, 
remainder to another for three years, reverſion to the cor. 
poration of Haberdajhers in fee, did burn the ſaid houſe, 


And the indictment being removed into the king's bench 
by certiorari, it was held by three juſtices, againſt the 


opinion of Croke juſtice, that it was not felony to burn a 
houſe whereof he was in poſſeſſion by virtue of a leaſe for 
years. For they ſaid, the burning of a houſe is not fe- 
lony, unleſs it be the houſe of another. Wherefore he was 


difcharged of the felony. But becauſe' it was an exorbi- 


tant offence, they ordered, that he ſhould be fined 5ool 
to the king, and impriſoned during the king's pleaſure ; 
and ſhould ftand upon the pillory, with a paper on his 
head ſignifying the offence, at Meſiminſter and at Cheap- 
fide, upon the market day, and in the place where he 
committed the offence; and ſhould be bound to his good 
behaviour during life. Cro. Car. 376. OCD NILES 3 

In the caſe of Elizabeth Harris, at Ayleſbury, Lent aſ- 


ſizes 1753, before Mr, Juſtice Deniſon; Elizabeth Harris, 


a girl of 14 years of age, and of ſufficient underſtanding 
for her years, was indicted for sene ſetting fire 


to, and burning a dwelling houſe in the poſſeſſion of Ed- 


ward Stokes: and Anne, the wife of William Courſe, was 


ingicted as an acceſfary to the felony before the fact. 


The 
2 


| ® caſe, 


Burning. 

The priſoner Elizabeth Harris was the daughter of the 
priſoner Anne by a former huſband, ohn Harris. It ap- 
peared in evidence at the trial, that Fohn Harris died 
ſeiſed of the equity of redemptian of this houſe and of an- 
other adjoining to it, ſubject to a mortgage term for 20 l. 
And that the equity deſcended to his eldeſt ſon, a child 
left with other children under the care of their mother 


the priſoner Anne; who was intitled to dower out of theſe 


houſes, but no dower was ever aſſigned: That Anne ha- 


ving the care of her ſon and his eftate, let theſe houſes to 
Edward Stokes at the rent of 51 a year, and received the 


rent for ſome time; but having a large family of children, 
ſhe was obliged to aſk relief of the pariſh where ſhe li- 
ved: That ſhe was denied ſuch relief, on account of 
theſe houſes ; the pariſhioners infiſting, that the overſeers 
of the poor ſhould be let into the receipt of the rent, be- 
fore ſhe ſhould be intitled to any parochial relief : That 
thereupon ſhe frequently declared, ſhe would ſet the hou- 
ſing on fire, if the pariſh did not relieve her ; that ſhe 
had young children, whom the pariſh could not puniſh, 
tho' they might puniſh her; and ſhe would order the leaſt 
child ſhe had who could carry a coal of fire, to burn the 
houſing down : And many other declarations of the like 
kind ſhe made, which diſcovered an obſtinate reſolution 
in her to burn the houfes, rather than ſubmit to the terms 
the pariſhioners infifted on. It appeared farther, that 
the priſoner Elizabeth ſet the houſe on fire by the direc- 
tion of her mother the priſoner Anne, who went from 
home on purpoſe to be abſent at the time the fact was 
committed; and that no other houſe was burnt. The 
jury found both the priſoners guilty. But a doubt ariſing 
by reaſon of the intereſt the priſoner Anne had in the 
houſe, Mr. juſtice Deniſon thought proper to reſpite judg- 
ment, in order to take the opinion of the judges, on the 
July 2d, 1753, at a meeting of the judges, it 
was unanimouſly agreed, that both the priſoners were guilty 
of felony. The only doubt was, with regard to the inte- 
reſt the priſoner Aune had in the houſc ; and it was ground- 
ed on the reaſoning in Holmes's caſe : for had ſhe had 
ſuch eſtate in the houſe as would have cleared her of the 
Charge of the felony, the priſoner Elizabeth, who acted by 
her directions, could not have been guilty of felony.— 
But all the judges agreed, that the priſoner Anne's title 
to dower was not ſuch an intereſt as could bring her 
within the rule in ZHolmes's caſe. Holmes had the poſſeſ- 
fion by legal title, and during the continuance of his leaſe 


could 
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Burning. 


could maintain his poſſeſſion againſt all mankind; and 
therefore the houſe might in a limited ſenſe be called hi; 
own. | But in the preſent caſe, the poſſeſſion was in Ed- 
ward Stokes, under a demiſe from Anne in behalf of her 
ſon, and ſubject to a yearly rent which ſhe received. And 
her title to dower, had Edward Stokes intereft been out 
of the cafe, did not ſo much as give her a right of entry, 
it being a bare right of action. Mr. juſtice Deniſon ſaid, 
that he had no doubt upon him from the beginning. But 
it being a new caſe, and ſome of the bar being doubtful, 
he thought it adviſeable to take the opinion of the judges, 
At the next aſſizes, judgment of death was pro- 
nounced upon both the priſoners; and Anne the mother 


was executed. But Eliſabeth being young, and acting 


under her mother's direction, was reprieved, and recom- 


mended to mercy on condition of "tranſportation. ———. 


it was faid in the debate of this caſe by ſome of the judges, 
and not denied by any, that had Anne been ſeized of the 
freehold and inheritance of the houſe, and Stokes in poſ- 
ſeſſion under a leaſe, it would have been felony in Anne 
to have burnt it: otherwiſe all tenants and their con- 
cerns would be very much at the mercy of their, land- 
Jords. And the principle the three judges went upon in 
Holmes's caſe, doth ſeem to warrant this opinion. They 


_. conſidered the houſe then under conſideration as the pro- 


perty of Holmes, as his own houſe, by reaſon of the eſtate 
he had in it under his leaſe. Croke (who differed from 
them) did not diſpute the principle, but argued againſt 
the concluſion the other judges drew from it. And if 
this be ſo, Mr. juſtice Feſter ſays, he does not ſee why 
it may not with ſtrict legal propriety be ſaid of a rever- 
ſioner, who ſhould maliciouſly ſet fire to houſes in the 
poſſeſſion of his tenants under leaſes from himſelf or his 
anceſtors, that he burned the houſes of another. The 
judgment in Holmes's cafe, to ſay no more of it, was a 
very merciful judgment. The houſe might with ſtrict 
legal propriety have been conſidered as the houſe of the 
landlord. Botk landlord and tenant have a property, one 
temporary and limited, the other abſolute and perpetual ; 


like the perſon to whom goods are delivered, and the ab- 


ſolute owner thereof, in the caſe of larceny. — Note, 
it was ſtated in this caſe, that the daughter, who com- 
mitted the fact at the inſtigation of the mother, was of 
the age of 14, and of ſufficient diſcretion. But if the mother 


had employed, as ſhe threatened ſhe would, the leaſt of 


her children; then ſhe muſt have been indicted as the 7 
e | | | cipa 
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Ind cipal, ſince the child not being of years of diſcretion was Ky 
his innocent. Foft. 113, 349. | | | | 5 
7d 2. By the ſtatutes of 23 H. 8. c. 1. and 25 H. 8. c. 3. By ſtatute: 1 
ner No perſon who ſhall be found guilty for wilful burning Burning a dwel- 1 
nd of any dwelling houſe, or barn wherein any corn ſhall ET 1 
ut be, nor perſons abetting, procuring, helping, maintain- 14 
ry, ing, or counſelling the ſame ſhall be admitted to the be- 1 
id, nefit of clergy. | | * 
ut There nath been much learned debate, how far theſe . f 
ul, ſtatutes, which are repealed by 1 Ed. b. c. 12, are re- 1 
es. vived by 5 & 6 Ed. c. 10. But as the ſame is enacted : b 
o- in effect by other ſubſequent ſtatutes, it is now not very 1 
1er material, | | | bi 
ng By the 4 H 5 P.& M. c. 4. Every perſon who ſhall a 
m- maliciouſly command, hire, or counſel any perſon, wil- 14 
— fully to burn any dwelling houſe, or any part thereof, ot Fe. 
es, any barn then having corn or grain in the ſame, ſhall not ub 
he have the benefit of his clergy, b 19 
0. But acceſſaries after ſhall have their clergy. 1 H. H. : 
ame . | 1445 
n- * Whoever ſhall wilfully and of malice burn, or cauſe Burn'ng a barn i 5 
d- to be burned, or aid, procure, or conſent to the burning 9 #:ck of corn, 2 
in of any barn, or ſtack of corn or grain, within any of the eee : 9 
ey counties of Cumberland, Northumberland, Meſtmorland, and U 4 
o- Dureſme, ſhall be guilty of felony without benefit of clergy. is 
ite And juſtices of the peace in ſeſſions may hear and deter- Ky 
m mine the ſame. 43 El. c. 13. | | 
iſt 4. If any perſon ſhall in the night time, maliciouſly, Burning in the . 
5 unlawfully, and willingly burn, or cauſe to be burned nieht facks of f ba 
hy or deſtroyed, any ricks or ſtacks of corn, hay, or grain, CO e * 
1 barns, or other houſes or buildings, or kilns ; he ſhall be kilns. g ta 
Ws guilty of felony, but without corruption of blood, or diſ- 11 
is inheritance of heirs : | : wy 
he And the judges of aſſize, or three juſtices of the peace "bY 
2 (1 2.) may determine the ſame, ſo that the proſecution 5 
& be within fix months : RR | 1 
ne And the ſaid juſtices, on requeſt of the party injured, 5 
1e ſhall iſſue their warrant for apprehending all ſuch per- | 
5 ſons as ſhall be ſuſpected thereof, and take their examina- 

_ tion-: | 

e, And ſhall cauſe all others who to them ſhall ſeem likely 

"= to make diſcovery, to appear before them, and give infor- 

of mation on oath ; yet ſo, as no perſon to be examined ſhall 

er be proceeded againſt for any offence, concerning which he 

of hall be examined as a wicneſs and ſhall upon his exa- 

8 mination make a true diſcovery: | 

al Vol. I, | 2 And 

IMS: 
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Burning by the 
Black Act. 


Houſe burning 
not bailable. 


Burning a ſhip, 


Burning. 


And if ſuch witneſs, being duly ſummoned ſhall re. 


fuſe to appear, or to be examined, they may commit him 
to the common gaol, till he ſubmit to be examined upon 
oath : + | ; 

And they ſhall iſſue warrants for ſummoning jurors: 

And if any perſon, being found guilty (in order to avoid 
judgment of death, or execution thereupon) ſhall make 
his election to be tranſported, the court ſhall cauſe judg. 
ment to be entred that he be tranſported to ſome of the 
plantations (to be mentioned in the judgment) for ſeven 
years : and if he ſhall return before the expiration of the 
term, he ſhall ſuffer death as a felon, and as if no ſuch 
election to be tranſported had been made by him. 22 U 
ee. 7. 5 

5. By the 9 G. c. 22. commonly called the Black AQ, 


(which is inferted more at length under the title Black 


Het; If any perſon ſhall ſet fire to any houſe, barn, or 
outhouſe, or to any hovel, cock, mow, or ſtack of corn, 
ſtraw, hay, or wood; [And by the 10 G. 2. c. 32. / 6. 
If any perſon ſhall wilfully and maliciouſly ſet on fire any 


mine, pit, or delph of coal or cannel coal; which of- 


fence, by /. 4. of this act, is incorporated with the of- 

fences in the Black AQ] he ſhall be guilty of felony with- 

out benefit of clergy. | 

And the hundred ſhall be chargeable, as in caſes of 

robbery, for the damages ſuſtained (not exceeding 2001). 
And if any perſon ſhall apprehend, or cauſe to be con- 


victed, any offender, and ſhall be killed, or wounded ſo 


as to loſe an eye or the uſe of a limb in endeavouring to 
apprehend him; on proof thereof made at the ſeſſions, 
and on certificate thereof from thence, he ſhall be entitled 
to the ſum of 501, to be paid by the ſheriff in thirty days, 
the ſame to be repaid to him out of the treaſury. 

6. Such as be taken for houſeburning felonioufly done, 
are not bailable by juſtices of the peace. 3 Ed. 1. c. 15. 
2 Inſt. 189. E 7 

7. If any ſbip officer or mariner ſhalt wilfully burn the 
ſhip to -which he belongeth, or procure the ſame to be 
done, to the prejudice of the owner of the ſhip or goods, 
he ſhall be guilty of felony without benefit of clergy. 
a. <9. - | 8 5 

And by the articles of the navy, 22 G. 2. c. 33. 
Every perſon who ſhall unlawfully burn or ſet fire to any 
magazine, or ſtore of powder, or ſhip, boat, ketch, hoy, 
or weſſel, or tackle or furniture thereunto belonging, not 
appertaining to an enemy or rebel, {Hall be punithed with 
death, by the ſentence of a court martial, Art. 25. 


5 8. It 


cauſe 
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B. If any perſon ſhall burn or ſet fire to any wind ſaw Bura'ne mills, 


or engines be- 


mill, or other wind or water mill, or any of the works longing to 


belonging thereto ; he ſhall be guilty of felony without mines, 


benefit of clergy. And if any perſon ſhall burn or ſet 
firs to any machine or engine belonging to any mine; 
he ſhall be guilty of felony, and tranſported for ſeven 
years. 9 G. 3. c. 29. n 

9. If any perſon ſhall, by day or by night, in a riotous Burning wood 
open, tumultuous, or in a ſecret and clandeſtine manner, Stag. 
forcibly, or wrongfully and maliciouſly, burn- any wood, 
or ſprings of wood, or coppice wood, he ſhall be guilty 
of felony. 1G. fl. 2. c. 48. 6 G. c. 16. 

And any two juſtices, or the juſtices in ſeſſions, may 
cauſe the offender to be apprehended, and hear, and de- 
termine and adjudge the offence. 6G. c. 16. | 

But if the offender is not known, then the perſon in- 
jured ſhall have ſatisfaction from the inhabitants of the 
pariſhes, towns, or places joining thereon, in the ſame 
manner as for dikes and hedges overthrown in the night, 
by the ſtatute of 13 Ed. 1. c. 46. (which enacts, that if 
it cannot be known by the verdict of aſſize or jury who 
did the fact, the towns near adjoining ſhall be diſtrained 
to levy the hedge at their own coſt, and to yield damages) 
unlefs the offender be by ſuch pariſh, town, or place, 
convicted in fix months. 6 G. c. 16. | | 

10. No perſon ſball on any mountains, hills, heaths, Buning ling, 
moors, foreſts, chaſes, or other waſtes, burn between 59%, * 
Feb. 2, and June 24, any grig, ling, heath, furze, goss 
or fern; on pain of being committed to the houſe of 
correction for any time not exceeding one month, nor 
leſs than ten days, there to be whipt, and kept to hard 
labour. 4 & 5 WW. c. 23. . 11. | | 

11. If any perſon ſhall ſet fire to, burn, or deſtroy any Burning poſs, 
gols, furze, or fern, in any foreſt or chaſe without con- 
ſent of the owner or perſon chiefly entruſted with the cuſ- 
tody of ſuch foreſt or chaſe, or ſome part thereof, or 
ſhall be aiding therein, and being brought before a juſtice, 
thall be thereof convicted by confeſſion, or oath of one 
witneſs, or on view of the juſtice, he ſhall forfeit nor 
exceeding 51, nor lefs than 40s, half to the informer, and 
half to the poor; if not forthwith paid, to be levied by 
diſtreſs; and if no ſufficient diſtreſs can be found, the 
juſtice ſhall commit him to the common gaol for any time 
not exceeding three months, nor leſs than one month. 
G. 2 $29: þ 3 | 


forets, 


I2, If any perſon ſhall maliciouſly, willingly, and un- Burning a laden 


cart, 0: fire, 


lawfully, burn or cauſe to be burat, any wain or cart, wo d. 
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292 | Burning. 
laden with coals, or with any goods or merchandizes; 
or any heap of wood prepared, cut, or felled for makin 
coals, or billets, or talwood ; he ſhall forfeit treble da. 
mages to the party grieved, to be recovered by action of 
tretpaſs: and alſo 101, as a fine to the king. 37 H. g, 
. 5 | 
Puniſhment ofa 13. If any ſervant, through negligence or careleſſneſs, 
ſeryant caretefly ſhall fire or cauſe to be fired any dwelling houſe, or out- 
houſe or houſes, and be thereof convicted on the oath of 
one witneſs before two juſtices, he ſhall forfeit 1001, to 
the churchwardens of the pariſh where the fire ſhall hay. 
pen, to be diſtributed by them to the ſufferers, in ſuch 
proportions as to them ſhall ſeem juft ; and if he do not 
pay the ſame immediately on demand to the churchwar., 
dens, the ſaid juſtices ſhall commit him to ſome work- 
houſe or houſe of correction for eighteen months, there 
to be kept to hard labour. 6 An. c. 3r. | | 
Threatning to 14. By the commiſſion of the peace, any juſtice may 
burn a houſe. cauſe to come before him, all thoſe who to any of the 
people concerning the firing of their houfes have uſed 


threats, to find ſufficient ſecurity for the peace or their 


good behaviour towards the king and his people ; and if 
they ſhall refuſe to find ſuch ſecurity, may caulſe them 
to be ſafely kept in the king's priſons, until they ſhall 
find ſuch ſecurity. 5 | 

And by the 9 G. c. 22. If any perſon ſhall ſend any 
letter, without any name ſubſcribed thereto, or ſigned 
with a fictitious name, threatning to burn any houſe, 
outhouſe, barn, ſtack of corn or grain, hay or ſtraw; 


he ſhall be guilty of felony without benefit of clergy. 
Burying in Woollen. See Moollen Manufature. 


— 
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Butcher. 


Conſpiring to J any butchers ſhall conſpire not to ſell their vie- 


raiſe the price 


of victuals tuals but at certain prices; every ſuch perſon ſhall 


forfeit for the firſt offence 101 to the king, and if not 
paid in ſix days, he ſhall ſuffer twenty days impriſon- 
ment, and ſhall only have bread: and water for his ſuſte- 
nance; for the ſecond offence 201 in like manner, or 
the pillory ; and for the third offence 4ol or pillory, and 
the loſs of an car, and to be taken as a man infamous, 

43 © = oe 
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dead of the murrain, ſhall for the firſt time be grievouſly 
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and not to be credited in any matter of judgment. And 
the ſeſſions or leet may determine the ſame. 2 & 3 Ed. 
„„ 5 

ms No butcher ſhall flay any beaſt within any walled Not to kill in 2 
town, except Carliſle and Berwick ; on pain of forfeiting walled town. 
for every ox 12d, every cow and other beaſt 8 d, half to 
the king, and half to him that will fue. 4 H. 7. c. 3. 

3. A butcher that ſelleth ſwines fleſh meazled, or fleſh Selling unwhol- 

ſome fleſh, 

amerced, the ſecond time ſuffer judgment of the pillory, 
the third time be impriſoned and make fine, and the fourth 
time forſwear the town. Ordinance for bakers, Haw, 
Stat. J. 1. p. 181. a | | 

4. If any butcher ſhall kill or ſell any victual on the Not to kill or | 
Lord's day, he ſhall forfeit 6s 8d, one third to the in- ova on the Lord's 
former, and two thirds to the poor, on conviction before 
one juſtice, on his own view, or confeſſion, or oath of 
two witneſſes, to be levied by the conſtable or church- 
warden. 3 C. c. 1. | | 

5. No butcher ſhall water any hide, except in June, Not to water 
July, and Auguſt; on pain of 3s 4d for each offence; hides. 


one third to the king, one third to the informer, and one 


third to the town or lord of the liberty. 1 F. c. 22. / 2, 50. 
And the ſeſſions or leet may hear and determine the 
ſame. /. 50. | Þ 
Or, any two juſtices, near the place, may (in three 
months after the offence committed) ſummon the party 


_ accuſed, and the witneſſes ; and upon the party's appear- 


ance, or contempt in not appearing, on prpof of notice 
given, may examine the witneſſes on oath, td give judg- 
ment, and iflue warrants under their hands to levy the pe- 
nalty by diftreſs ; and, if not redeemed in fix days, the 
ſame to be fold. They may allo mitigate the penalties, ſo 
as they reduce them not to leſs than a fourth part, over 
and above the coſts and. charges. And any perſon ag- 
grieved may appeal to the next ſeſſions, who may finally 
determine the ſame; and in caſe of conviction, iſſue war- 


rants for levying the penalties. 9 An. c. 11. / 36, 27. 


6. No butcher ſhall put to ſale any hide putrified or Selling rotten 
Totten ; on pain of 38 4d for each offence, in like man- hides. 
ner. 2. 6:22; þ 2 9 

7. No butcher ſhall be a tanner or currier; on pain of Exerciſing the 
bs 84d a day, to be recovered and levied in like manner, ade of 2 ten- 
1 J. . 2 L 2, 25 2 

8. If any raw hide ſhall wilfully or negligently be Gaſhing hides. 
gaſhed, in the flaying thereof; or being gaſnhed, be offered 
to ſale by any butcher or other; the offender ſhall forfeit 

U 3 | 28 6d 
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Weight of the 
caſk to be mark- 
ed. 


mark of the juſt weight of the empty caſk ; on pain of for- 


Weight of a pot 


Butchers. 


25 6d for ſuch hide, and 15s for a calf ſkin; half to the 
poor, and half to the informer : To be levied by two 
juſtices in like manner. 9g An. c. 11. % 11. 


Butter and cheeſe. 


J. Concerning the packing, weight, and goodneſs of 
butter. | 


II. Concerning the ſhipping of butter and cheeſe for 


London. | 


III. Exporting of butter and cheeſe. 
V. Importing of butter and cheeſe. 


J. Concerning the packing, weight, and goodneſs, of 
| | butter. | 


1. L VERY farmer and other perſon packing up butter 
for ſale, ſhall ſet upon every firkin and caſk, when 
the ſame is fully ſeaſoned in water, a continuing viſible 


feiting for every offence the ſum of ten ſhillings for every 
hundred weight of butter otherwiſe packed, and ſo pro- 
portionably for a greater or leſſer quantity; half to the 
churchwardens and overſeers for the uſe of the poor, and 
half with double coſts to him who ſhall ſue for the ſame 
in ſeſſions, by action of debt, indictment, information, 
or preſentment. 13 & 14 C. 2. c. 26. /. 5, 6. 

2. Alſoevery potter ſhall ſet upon every pot which he 


ſhall ſel] for packing up butter, the Fry weight of the pot 


when it is burnt, together with the firſt letter of his chri- 
ſtian name, and his ſurname at length; on pain of 1s. 


And no perſon ſhall expoſe to ſale any butter packed up 


Weight and 
g-odneſs, 


in any pot not ſo marked, on pain of 2s for every ſuch 
pot. To be recovered and applied in like manner. 13 
& 14 C. 2. c. 26. /. 6. | 

3. Every kilderkin of butter ſhall contain 112 pounds, 
and every firkin 56 pounds neat, or above: every pound 


containing 16 ounces, beſides the tare of the caſk, of good 


and merchantable butter ; and every pot of butter ſhall 
| | contain 


eontall 
the po 
Anc 
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tontain 14 pounds neat, or Above, beſides the weight of 
the pot; 

And no butter which is old or corrupt ſhall be mixed 
or packed up with any butter which is new and ſound ; 

Nor any whey butter ſhall be packed or mixed with 
any butter made of cream ; 

And every caſk or pot of butter ſhall be of one ſort and 

odneſs; _ 

And no butter ſhall be ſalted with any great ſalt, but 
ſhall be ſalted and ſaved with ſmall ſalt; nor more ſalt 
ſhall be intermixed with it than ſhall be needful for its 
preſervation : | 

On pain that every owner, Cm or —__ of butter, 
not putting up in each kilderkin, firkin, and pot, to be 
ſold or expoſed to ſale, ſuch quantities as aforeſaid, or 
offending in falſe packing as aforeſaid, for every offence 
ſhall forfeit the value of all the butter ſo falſe packed; and 
for every offence where any kilderkin, firkin, or pot ſhall 
be found to contain a lefler quantity of butter than as 
above, ſix times the value of every pound of butter that 
ſhall be wanting in ſuch caſk or pot; to be recovered and 
applied as aforeſaid. 13 & 14 C. 2. c. 26. /. 2. 

4. And when the farmer or other perſon hath filled the Owrher to ſet bis 
caſk with butter, he ſhall, beſides the former mark of the name on the 
weight of the caſk, ſet alſo on the caſk the firſt letter of 
his chriſtian name, and his ſurname at length with an iron 
brand; on pain of forfeiting for every ofience the ſum of 
10s, for every hundred weight of butter otherwiſe packed, 
and for more or leſs e e ; to be recovered and 
applied in like manner. 13 œ 14 C. 2. c. 20. /. 5. 


5. And every cheeſemonger and other who ſhall ſell Cheeſemonger to 


any kilderkin, firkin, pot, or other ceſk of butter, ſhall dellwver due quan- 
deliver therein the full quantity and due quality; or ſhal! and quality, 
be liable to make fatisfaCtion, according to the price 

thereof. : 13 & 11 C. 2. 6. 16. , 3. 

6. And no cheeſemonger or other perſon ſhall repack Chee ſemonęer 
for ſale, any butter, in any kilderkin, firkin, or other ſhall not repack 
caſk, or pot, on pain of forfeiting double value thereof; e. 
to be recovered and applied in like manner. 13 & 14 
C. 2. E. 0 

7. The proſecution for the e above, ſhall be Ia what time the 
commericed in four months after the ſale of the butter, proſecution ſhell 
13& 14 C. 2. c. 26. 7. 5 

8. But provided nevertheleſs, that no ſeller of butter proſecution rot 
ſhall be charged with any of the ſaid penalties, after the " ets the 
Tr bought the butter end approved it. 4 IF. WP * 
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Fraud after (ale, 
by the ſeiler, 


No undue pre - 
ference, 


Butter and cheaſe. 
9. And for preventing any fraud in the ſeller, after the 
factor or buyer hath bought the butter, the ſaid factor of 
buyer ſhall ſet his ſeal, or mark, or name. upon it, of 
upon the caſk ; and if it ſhall be afterwards exchanged or 
opened, and the caſk changed, or any bad butter mixed 
or packed up with good butter, or any other fraud be 
committed by the feller ; and he be convicted thereof, be. 
fore one juſtice, by oath of one witneſs, or confeſſion, he 
ſhall forfeit 20s for every firkin and offence, to be le. 
vied by the conſtable, by diſtreſs, and to be diftributed 
by the juſtice, half to the churchwardens and overſeers 
for the uſe of the poor, and half to the informer. 4 JJ. 
e. 7. ,. 3. | . | 
But l aggrieved may appeal to the next ef. 
ſions, giving 201 bond to the party, to pay coſts (in 
a month after) if he is not relieved on his appeal, 
id. ſ. 10. EE | 


II. Concerning the ſhipping of butter and cheeſe for 
| London. 


1. Every warehouſekeeper, weigher, ſearcher, or ſhip- 
per of butter and cheeſe, ſhall receive all butter and cheeſe 


that ſhall be brought to him, for the London cheeſe- 


mongers, and ſhip the ſame without undue preference; 


and ſhall have for his pains 28 6d for every load: and if 


he ſhall make default, he ſhall, on conviction before one 


Dook of entry. 


Maſter of a ſhip 
refuſing to take 
in. 


Appeal. 


Juſtice, on oath of one witneſs, or confeſſion, forfeit for 
every firkin of butter 10s, and for every weigh of cheeſe 
5s, half to the churchwardens and overſeers for the uſe of 
the poor, and half to the informer, to be levied by the 
conſtable by diſtreſs and fale. 4 W. c. 7. ſ. 4. 

2. And he ſhall keep a book of entry of receiving and 
ſhipping the goods; on pain of 28 6d for every firkin of 
butter, and weigh of cheeſe, to be levied and applied in 
like manner ; and for want of diſtreſs, to be committed 
till paid. 4 V. c. 7. ſ. 5. 


A maſter of a ſhip refuſing to take in butter or 


cheeſe, before he is full laden (except it be a cheeſe- 
monger's own ſhip ſent for his own goods), ſhall forfeit 
for every firkin of butter refuſed 5s, and for every weigh 


of cheeſe 28 6d, to be levied and applied in like manner. 


4. c. J. ſ. 6. 
4. Perſon aggrieved by the determination of the juſtice, 


may appeal to the next ſeſſions, giving 201 bond with 


one or more ſureties, to the party, to pay coſts (within a 


3 wenn 
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month after) if he is not relieved on his appeal. 4 W. 
ions 

+ But this act ſhall not extend to any warehouſe in Exception. 


Cheſhire or Lancaſhire. 4 W. c. 7. ſ. 9. 


III. Exporting of butter and cheeſe. 


Butter and cheeſe may be exported cuſtom free, | 3 V. Exportation, 
6. 8. f | TO f 


IV. Importing of butter and cheeſe. 


By the 32 C. 2. c. 2. No butter or cheeſe ſhall be im- Importation, 
ported from Jreland. 

But by temporary acts, the importation of butter from 

Ireland is often permitted for a limited time. | 


Note; There are ſpecial directions in the act of 8 G. 
. 27. concerning the ſelling of butter in the city of York, 
and the act of the 17 G. 2. c. 8. concerning the ſame 
in New Malton; which are not general enough to be here 
inſerted. | | | 


Buttons. 


I. O perſon ſhall ſell or offer to ſale, or import, any Fereijzn buttons , 
N foreign bone lace, cut-work, embroidery, fringe, 

band ftrings, buttons, or needle-work, made of thread 

and ſilk, or either of them, or any foreign buttons what- 

ſoever ; on pain that he who ſhall offer them to ſale ſhall 

forfeit the ſame and 501, and the importer ſhall forfeit 

the ſame and 1ool, half to the king, and half to 

him that ſhall ſue. 13 C14 C. 2. c. 13. /. 2. 4 W. 


c. 10. £3 | 

And on complaint and information given to a juſtice 
of the peace, at times reaſonable, he ſhall iſſue his 
warrant to the conſtable, to enter and ſearch for ſuch 
manufactures in the ſhops being open, or warehouſes, 
and dwelling houſes of ſuch perſons as ſhall be ſuſpected, - 
and to ſeize the ſame, 13& 14 C. 2. c. 13. fe 3. 4. 


IO JF, 


| And. 


Ne II Dn et OR 
PFF I Rn RESTS 


, * 22 wel AY „ 
' -. - 2 * 4 ,; 
n 
„„ „ „% A Ra hy: 


- 
arr 


= 
— — 
. wv EA ESE, RE o 
a Ag Very 
r 
+ 5. 


21 r 
d. N 
— — r 


"Ts 3 RA / . jp x NG 2 5 
IS 3 = £ by WAR... EI ae rg 
ky 7 r Oy A 2 | — : — 
wot, F of 56.63.00 — 22 — renn —— * > * * - 
Pd CERT YI 2TH, TITRE LE EE : 
5 \ Dom, A. e aL = er 


„„ —— 
18 


==. 


RET + > 


D 
4 22 _ 
Ag VS 4 — * 
5 
: ran 


Wood buttons. 


Cloth buttons. 


Buttons. 


And foreign lace and needle-work 8 ſhall not 
be ſold or 8 out of the warehouſe ra the ſame 


ſhall be ſecured, otherwiſe than on en of exporta. 


tion. 7 G. 3. c. 47% C9. 

And Engliſb ae as needle-work, ee or cut- 
work, may be exported cuſtom free. 11 & 12 V. c. 3 

1 

* No perſon ſhall make, ſell, or ſet on any buttons 
made of wood only, and turned in imitation of other but. 
tons; on pain of 40s a dozen, half to the king, and 
half to him that ſhall ſue in any court of record. 10 V. 
c. 2. 


Made of word only] H. 13 W. Kg and Roberts. An 
information was exhibited againſt the defendant, fot 
having made wooden buttons, contrary to the ſtatute. 
Upon trial, the jury found a ſpecial verdict, that all the 


button was of wood, but there was in it a ſhank of 


wire. And after argument, judgment was given for the 
king, namely, that this was a button of wood, not- 
withſtanding the ſhank, which is no eflential part of 
buttons ; for buttons of ſilk and hair have no ſhanss, 
Lord Raym. 712 

3- By the ſaid act of the 10 V/. c. 2. No perſon ſhall 
make, fel], or ſet on, any buttons made of cloth, ſerge, 
drugget, frize, camlet, or other ſtuffs of which clothes 
are uſually made; on pain of 40s a dozen, half to the 
king, and half to him that ſhall ſue in any court of 
record, 


And by the 8 An. c. 6. No taylor or other perſon ſhall 


make, ſell, ſet on, uſe, or bind on any clothes, any but- 
tons or 8 holes, made of or uſed, or bound with 
ſerge, drugget, frize, camlet, or other ſtuffs of which 
clothes are uſually made; on pain of 51 a dozen, half 


to the king, and half to him that ſhall ſue in any court of 
record ; or on complaint to two juſtices, they may ſum- 


mon witneſſes, and levy the penalty, and return the over- 


plus if any be, and if any perſon is aggrieved, he may 
appeal to the next ſeſſions. 


But by this a& no power is given to make diſtreſs. The 
next that occurs, is the ſtatute of 4 G. c. 7. which in the 


ſtatutes at large is a looſe, injudicious, and ungrammatical 
act, and by its garb may well enough ſeem to have been 
drawn up by the taylors or button- makers; whereby it is 


, enacted as follows : 


No taylor or other perſon ſhall make, ſell, ſet on, or 
bind on any clothes, any buttons, or button-holes made 
of, or uſed, or bound with cloth, ſerge, drugget, frize, 

camlet, 


II not 
ſame 
Orta- 


Buttons. 


camlet, or any ſtuffs that clothes are uſually made of 
(velvet excepted); on pain of 408 a dozen: To be deter- 
mined by one juſtice where the offence ſhall be diſcovered, 
or the offender ſhall inhabit, on oath of one witneſs, in 
three months after the offence committed; and to be di- 
ſtributed (charges of conviction firſt deducted) half to the 
informer, and half to the poor of the pariſh or place where 
the offence ſnall be diſcovered: if not paid (being lawfully 
demanded) in 14 days after conviction, the juſtice ſhall 
iſue his warrant to the conſtable where the offender dwells, 
or can be found, to levy it by diſtreſs and ſale; and where 
no ſufficient diſtreſs can be found, he ſhall be committed 
to the common gaol of the county or place where he ſhall. 
de found, to be kept to hard labour for three calendar 
months. Perſons aggrieved may appeal to the ſeſſions, 


giving ſufficient notice; and the ſeſſions may allow coſts 


to the party aggrieved. 

And taylors cauſing their apprentices or ſervants to make 
ſuch clothes, ſhall themſelves be ſubject to the penalties. 

And all ſuch clothes, made with ſuch buttons and but- 
ton-holes, expoſed to ſale, ſhall be forfeited and ſeized, and 
recovered and diſpoſed of as the other penalties, 

And by the ſtatute of the 7 G. . 1. c. 12. No perſon 


ſhall uſe or wwear on any clothes (velvet excepted) any ſuch - 


buttons or button-holes; on pain of 40s a dozen, on 
conviction by confeſſion, or oath of one witneſs; and 
any juſtice of the peace, where the offence ſhall be com- 


mitted, or the offender ſhall inhabit, ſhall on complaint 
or information on oath, of any credible perſon, in one 


month after the offence, ſummon the party, and on his 
appearance or contempt, examine the matter, and on due 
proof by confeſſion, or oath of one witneſs, convict the 
offender, and cauſe the forfeiture by his warrant to be le- 
vied by diſtreſs and ſale; the ſaid penalties to be half to 
him on whoſe oath the party ſhall be convicted, and half 


to the poor of the pariſh where the offence ſhall be com- 


mitted, And perſons aggrieved may appeal to the next 
quarter ſeſſions, giving 8 days notice. 


To him on whoſe oath the party ſhall be convicted] This is 


almoſt the only inſtance where a ſhare of the penalty is 


given in expreſs words, in a popular action, to the party 


on whoſe oath any perſon is convicted; and the contrary 
doctrine ſeems generally to prevail, that the defendant 


ſhall not be condemned upon the ſole teſtimony of the 


plaintiff ſwearing for his own intereſt: And it is certain- 


ly againſt the common law, that ſuch a perſon ſhould be 
a wit- 
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Buttons. 
a witneſs at all ; and therefore his right to give evidence 
in his-own cauſe, and the power to convict the defendant 
upon that ſole evidence, muſt depend on the expreſs words 
of ſome ſtatute. —Not to mention, that here is no diſpoſal 
of one moiety of the penalty, if the party is convicted by 
his own confeſſion. | | 


Buying of titles. 
I. By the common law. | 
II. By flatute. 


I. By the common law, 


T ſeemeth to be an high offenee at common law, to buy 
or ſell any doubtful title to lands known to be diſ- 
puted, to the intent that the buyer may carry on the ſuit, 


which the ſeller doth not think it worth his while to do, 


and on that conſideration ſells his pretenſions at an under 
rate; and it ſeemeth not to be material whether the title 
ſo ſold be a good or bad one, or whether the ſeller were in 
poſſeſſion or not, unleſs his poſſeſſion were lawful and un- 
conteſted; for all practices of this kind are by all means 
to be diſcountenanced, as manifeſtly tending to oppreſſion, 


by giving opportunities to great men to purchaſe the diſ- 


puted titles of others, to the great grievance of the adverſe 
parties, who may often be unable or diſcouraged to defend 
their titles againſt ſuch powerful perſons, which perhaps 
they might ſafely enough maintain againſt their proper 
adverſary. 1 Haw. 261. | 


II. By ſtatute. 


1. By the ſtatute of 13 Ed. I. c. 49. No perſon of the 
king's houſe ſhall buy any title whilſt the thing is in diſpute ; on 


pain of both the buyer and ſeller being puniſhed at the king's 


pleaſure. | | | 
2. And by 32 H. 8. c. 9. None ſhall buy any pretenced 


right in any land, unicſi the ſeller hath been in poſſeſſion of the 


fame, or of the reverſion or remainder thereof, or taken the 
rents and profits thereof, for one year next before; on pain that 
EET 2 


propr 
ſtatut 
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Buying of titles. 
 Gller ſhall forfeit the land, and the buyer the value, balf 
fv _ — 707 to him that ſhall ſue within one year, 


. 25 b. 

pretenced title] But he who is in lawful poſſeſſion may 
purchaſe the pretended title of any others. 32 H. 8. c. . 
fa . 

One year before] But no conveyance made by one who 


hath the unconteſted poſſeſſion, and undiſputed abſolute 


propriety of lands, is any way within the meaning of this 

ſtatute. 1 Haw. 205. . . | 
3. And the offence of buying of titles may be laid jn any 

county, at the pleaſure of the informer. 31 El, 9 hids 


Cabbages ; Stealing: The ſame penalty as for : 
ſealing turnips. For which, ſee the Title 


Callico. See Exciſe. 
Cambricks. See Linen. 
Candles. See Exciſe. 
Capias. See Pꝛoceſs. 
Cards. See Stamps. 


Carriers. 


I, LL perſons carrying goods for hire, as maſters Carrier, who, 


and owners of ſhips, lightermen, ſtage-coach- 
men, and the like, come under the denomination of 


common carriers; and are chargeable on the general cuſ- 


tom of the realm, for their faults or miſcarriages. 1 Bac. 
Abr. 343. 


2. By the 3 W. c. 12. The juſtices in Eaſter ſeſſions Rates for car 
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yearly, ſhall rate prices of all land carriage of goods riages, 


to be brought into any place within their juriſdiction, by 


zny common waggoner or carrier; and ſhall certify the 


rates 
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Carriers. 


rates ſo made to the mayors and other chief officers of 


the ſeveral market towns within their juriſdiction, to be 


hung up in ſome publick place to which all perſons may 
reſort: And no fuch common waggoner or carrier ſhall 
take for carriage above the rates ſo ſet, on pain of 5}, 
by diſtreſs, by warrant of two juſtices where ſuch wag- 
goner or carrier {hall reſide, to the uſe of the party griev- 
1 re | 

ada by 21 G. 2. c. 28. If any common waggoner or 
carrier ſhall demand and take any greater price for bring- 


ing goods to London, or to any place within the bills of 


mortality, than is allowed and fettled by the juſtices for 
the place from whence the ſame are brought for the car- 
rying of goods from London to the ſaid place; he ſhall 
forfeit 51 to the party grieved, to be recovered as by the 
faid act of the 3 V. or by diſtreſs and ſale of his goods, 
by warrant from two juſtices of Midaleſeæ, Surrey, Linden, 
or Weſtminſter. 1. | 

And the clerk of the peace in the country ſhall, imme— 


diately after Eater ſeſſions yearly, certify to the lord 


mayor of London, and to the reſpective clerks of the peace 
for Middleſex, Surrey, and Weſtminſter, the rates made 
for the carriage of goods in their reſpective counties and 
places; which certificate, or an atteſted copy thereof, 
ſigned by the officer to whom the ſame ſhall be tranſ- 
mitted, ſhall be ſufficient evidence of the prices ſo ſet. 


And every common waggoner or carrier ſhall have his 
chriſtian and ſurname and place of abude, in large or ca- 
pital letters, placed upon ſome conſpicuous part of his 
carriage, before he ſhall drive the ſame; on pain of 20s, 
to be levied and recovered as aforefaid. / 4. 

{Note; This act of the 21 G. 2. c. 28. ſtands re- 
pealed, by the 7 G. 3. c. 40 & 13 G. 3. c. 84. by miſtake, 
as it ſeemeth; for the repeal was intended, moſt pro— 
bably, only for ſo much of the ſaid act as relates to turn- 
pike roads, and not for what relates to the price for car- 
riage of goods. | | 

A carrier ſhall not evade the law, by refuſing to carry 
goods at the prices limited. For if a common car- 
Tier, who is offered his hire, and who hath conveni- 
ence, refuſes to carry goods, he is liable to an action in 
the fame manner as an innkeeper who refuſes to entertain 


a gueſt, or a ſmith who refuſes to ſhoe a horſe. 1 Bac. 


Abr. 344 


So an action will lie againſt a common ferryman, who 
refuſeth to carry paſſengers, 14, 


But 


ule, that this is felony; becauſe this declareth that his 


Carriers. 303 

But if the porter puts up the box of a paſſenger behind 
a ſtage coach, and the maſter as ſoon as he knows of it 
ſays, he is already full, and refuſes to take the charge of 
it, the maſter ſhall not be liable. For this is the ſame 
with an hoſt who refuſeth his gueſt, his houſe being full, 
and yet the party ſays he will Ahift, or the nds it he be 
robbed, the hoſt is diſcharged. id. 

SY a carrier may refuſe to admit goods into his ware-_ 
houſe at an unſeaſonable time, or before he is ready to 
take his journey; but he cannot refuſe to do the duty in- 
cumbent upon him by virtue of his publick employment. 

L. Raym. 052. 

2. No carrier with any horſe or horſes, nor waggon- Carrier travelling 
man, carman, or wain-man, with their reſpective car- on Sundays. 
riages, ſhall by themſelves, or any other, travel on the 
Lord's day, on pain of 20s, on conviction in ſix months, 
before one juſtice (or mayor), on view, or confeſſion, or 
oath of two witneſſes, to be levied by the conitable or 
churchwardens by diſtreſs; to the uſe of the poor, ex- 
cept that the juſtice may reward the informer with ny 
ſum not exceeding a third part. 3 C. c. 1. 

4. It hath bead holden, that a carrier imbezilling goods Carrier imbezil- 
which he has received to carry to a certain place, is not ls gc0ds. 
guilty of felony, becauſe there was not a felonious tat- 
ing; but is liable only to a civil ation. 1 Haw. 89, 

. 

; 5. But it hath been reſolved, that if a carrier open a Carrier opening 
pack, and take out part of the goods, with intent to ſteal * back. 

it, he may be guilty of felony; in which cafe it may be 

ſaid, not only that ſuch poſleſſion of a part diſtinct from 

the whole, was gained by wrong, and not delivered by : 
the owner; but alſo that it was detained baſely, fraudu- | 
lently, and clandeſtinely, in hepes to prevent its being 

diſcovered at all, or fixed upon any one when diſcovered, ' 


1 Haw. 90. 

6. Alſo it ſeems clear, that if a carrier, after he has e ſtealing 

goods atter 

brought the goods to the place appointed, take them away e e 
again ſecretly, with intent to ſteal them, he is guilty of place. 
felony; becauſe the poſſeſſion, which he received from 
the owner, being determined, his ſecond taking is in all 
reſpects the ſame, as if he were a mere ſtranger. 1 Haw, 
90. 

75 Alſo it hath been reſolved, if goods be delivered to —— to an- 
a carrier, to be carried to a certain place, and he carries e Pace. 


them to another place, and diſpoſeth of them to his own 


in- 
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Carrier robbed. 


or damaging 
ö goc ds. 


Goods delivered 
to the carrier's 
ſervant, 


Carriers. 


intention originally was not to take the goods, upon 
the agreement and contract of the party, but only with a 
deſign of ſtealing them. MKelynge 82. 

8. Where goods are delivered to a carrier, and he is 
robbed of them, he fhall be charged, and anſwer for 


them, by reaſon of the hire: And this was at the com- 


mon law, before the hundred was anſwerable over to him; 
becauſe fuch robbery might be, by conſent and combina- 
tion, carried on in ſuch a manner, that no proof could 
be had of it. 1 Salk. 143. | 
And altho' it may be thought a hard caſe, that a poor 


carrier who is robbed on the road, without any manner 
of default in him, ſhould be anſwerable for all the goods 


he takes; yet the inconvenience would be far more into. 
Jerable, if he were not ſo, for it would be in his power 
to combine with robbers, or to pretend a robbery, or ſome 
other accident, without a poflibility of remedy to the par- 
ty; and the law will not expoſe him to ſo great a temp- 
tation, but he muſt be honeſt at his peril. 12 Mad. 
482. 


Otherwiſe loſing 9. And generally, if a man delivers goods to a com- 


mon carrier, to carry to a certain place; if he loſes or 
damages them, an action upon the caſe lies againſt him: 
for by the cuſtom of the realm, he ought to carry them 
ſafely. 1 Bac. Abr. 343. | 

And if he be a common carrier, tho' there be no agree- 
ment, or rate ſettled, or promiſe of payment; yet he 
ſhall recover his hire on a guantum meruit, and therefore 
ſhall be liable for loſs and damages. id. 

Alſo if a perſon, who is no common carrier, takes up- 
on himſelf to carry my goods, tho' I promiſe him no re- 
ward, yet if my goods are loſt dr damaged by his default, 
I ſhall have an action againſt him. id. 

For the very taking of the goods is a general conſidera- 
tion, tho? he be not a common carrier: and the accept- 
ance of the goods makes him liable. Show, 104. 

10. A delivery to the carrier's ſervant, is a delivery to 


the carrier; and if goods are delivered to a carrier's porter, 


and loſt, an action will lie againſt the carrier. Read. 
Car, 

At Bury aſſizes, 1732, in the caſe of Harvey againſt 
Syliard and his wife; the plaintiff brought his action againſt 
Syliard and his wife, for a box with 801 in it, which 
was delivered to her as book-keeper for her brother, who 
was 2 carrier, in order to be ſent by the waggon to Lon- 
don; which 801 was afterwards loſt; It was . 

tha 


23Cũãͤ ne cate * AN a7. 


Carriers. „ 


pon that the action would not lie againſt her, but it ought to 
th a have been brought againſt the brother himſelf. And the 


plaintiff was nonſuited. 2 Barnard. 234. 


e is 11. If a box is delivered generally to a carrier, and he Hos farit is n+ 
for accepts it; he is anſwerable, tho? the party did not tell ceffary tho: the 

om- him there is money in it. But if the carrier aſks, and wn wang D 

um; the other ſays no, or if he accepts it conditionally, pro- goods ate. 

2 vided there is no money in it, in either of theſe caſes the 

ould carrier is not liable. Str. 145. | 


If a man delivers a box to a carrier to carry, and he 
Poa aſks what is in it, and the man tells him, a hook and to- 
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_ bacco (as the caſe was) and in truth there is 1001 be- 
oods ſides; yet if the carrier is robbed, he ſhall anſwer for the 
oy money; for the other was not bound to tell him all the 
Ok particulars in the box, and it was the buſineſs of the car- 
88 rier to have made a ſpecial acceptance. 1 Bac. Abr. 345. 
ans But if a perſon, being a common carrier, receives by 
PU his book-keeper from another man's ſervant, two bags of 
Ted. money ſealed up, containing as was told him 2001, and 
the book-keeper gives a receipt for his maſter to this ef- 
885 fect, Received of ſuch a one two bags of money ſealed. | 
ET up, ſaid to contain 2001, which I promiſe to deliver on 1 
128 ſuch a day at ſuch a place unto ſuch a perſon, he to pay 9 
I 10s. per cent. for carriage and riſque z tho? the bags con- | 
tain 4001, and the carrier js robbed, he ſhall be anſwer- ; 
able only for 2001, for this is a particular undertaking ;. 
3 and as it is by reaſon of the reward that the carrier is : 
MY liable, when the plaintiff endeavours to defraud him of þ 
it, it is but reaſonable he ſhould be barred of the re- : 
0 medy, which is only founded on the reward. 1 Bac. ' 
JC ES 
1085 A man took a place in a ſtage coach, and in the jour- 
ney the defendant by negligence loſt the plaintiff's 


0. trunk; upon not guilty pleaded, the evidence was, that 
the plainuff gave the trunk to the man that drove the. 
coach, who promiſed to take care of it, but loſt it: Holt, 


N 

to r en l t lolt it: 4 "bY 
5 chief juſtice held, that the maſter was not chargeable, 175 
1 and that a ſtage coachman is not within the cuſtom as, . 
; a carrier is, unleſs the maſter makes a diſtin price for *_ 1 0 
ast the carriage of the goods as well as of the perſons. 1 Salk. i 
| 282, ; ; ; Be” +3 
nſt a 218 ii 84 11 ; , | ; ; * ; 
ich But by the cuſtom and uſage of ſtage coaches, every bp 
ho paſſenger uſes to pay for the carriage of goods above ſuch, WM 
FH a weight; and in ſuch caſe the coachman ſhall be charged | 
od for the loſs of goods beyond ſuch weight.  Compn. 25. N 
nat f + 3 | i; 


Carriers. 


In the caſe of Gibbon and Paynton, E. q G. 3. An 
action was brought againſt the Birmingbam ſtage coach- 
man, for 100 l in money, ſent from Birmingham to Lon- 
don by his coach, and loſt. It was hid in hay, in an old 
nail-bag. The bag and the hay arrived ſafe; but the 
money was gone. The coachman had inſerted an ad- 
vertiſement in a Birmingham news paper, with a nota bene, 
that the coachman would not be anſwerable for mone 
or jewels or other valuable goods, unleſs he had notice 
that it was money or jewels or valuable goods that was 
delivered to him to be carried. He had alfo diſtributed 
hand bills, of the ſame import. It was notorious in that 
country, that the price of carrying money from Biim- 
ingham to London was three pence in the pound. The 
plaintiff was a dealer at Birmingham; and had frequently 
ſent goods from thence, It was proved that he had 
been nfed, for a year and an half, to read the news 
paper in which this advertiſement was publiſhed ; though 
it could not be proved that he had ever actually read or 
feen the individual paper wherein it was inſerted. A 
letter of the plaintiff's was alſo produced, from whence 
it appeared that he knew the courſe of this trade, and 
that money was not carried from that place to Zondon at 
the common and ordinary price of the carriage of other 
goods. And the jury found a verdict for the defendant. 
On behalf of the plaintiff, it was moved for a new 


trial; and a rule was obtained to ſhew caufe. On ſhew- 


Carrier may in- 


dict for goods 
ſt. len, as his 


L Foper ty. 


ing cauſe, the court were of opinion that the verdict 
was right. By the general cuſtom of the realm, a com- 
mon Carrier infures the goods, at all events. And it 1s 


Tight and reaſonable that he ſhould do ſo. But he may 


make a ſpecial contract; or he may refuſe. to contract, 
in extraordinary cafes, but upon extraordinary terms. 
And certainly, the party undertaking ought to be ap- 
prized what it is that he undertakes : and then he will, 
or at leaſt may, take proper care. But he ought not to 
be anſwerable where he is deceived. Here he was de- 
ceived: The money was hid in an old nail-bag ; and it 
was concealed from him, that it was money. The true 


principle of a carrier's being anſwerable, is the reward. 


And a higher price ought in conſcience to be paid him 


for the inſurance of money and other valuable things, 


And 


than for inſuring common goods of ſmall value 
the rule was diſcharged. Burrow. Mansf. 2298. 


prefer an indictment apainſt the felon, as for his own 
goods; for tho' he has not the abſolute property, yet 2 
| 3 as 


12. Where goods are ſtolen from the carrier, he may 


„ > „ © 0 © 


. 


Carriers. 


has ſuch a poſſeſſory property, that he may maintain an 


action of treſpaſs againſt any one who takes them from 
him, and ſo may indict a thief for taking them; and the 


indictment were good alſo, if it had been brought by the 
real owner. Kelynge 


13. And there is a ſpecial caſe, wherein it is ſaid, that Pekin Nealing 
his own goods 


from the carrier, 


a man may commit larceny by ſtealing his own goods de- 

livered to the carrier, with intent to make him anſwer 
for them; for the carrier had a ſpecial kind of property 
in the goods, in reſpect whereof, if a ſtranger had ſtolen 


them, he might have been indicted generally as having 


ſtolen the ſaid carrier's goods, and the injur is altogether 


as great, and the fraud as baſe, where they are taken 
away by the very owner. 1 Haw. 94. 


14. E. 1 An. Skinner and Up/haw.. The plaintiff brought Cwrier may te- 


ta n goods tot 


an action of trover againſt the defendant who was a common 
carrier, for goods delivered to him to carry. On not 
guilty pleaded, the defendant gave in evidence, that he 
offered to deliver the goods to the plaintiff, if he would 
pay him his hire; but that the plaintiff refuſed, and 
therefore he retained them. And it was ruled by Holt 
chief juſtice at Guilaball (before whom the cauſe was tried) 
that a carrier may retain the goods for his hire. And on di- 
rection, the defendant had a verdict given for him. L. 
Raym. 7 52. 

And even if the goods be ſtolen goods, yet the right 
owner ſhall not have them without paying for the carriage. 
For the carrier being obliged to receive and carry the goods, 
the law will not deprive him of the remedy for the reward 
due for the carriage. bid. 166. | 


Carrots. 


The penalty for ſtealing carrots is the ſame as 


307 


his hire, 


that for ſtealing urnips, potatoes, cabbages, parſnips, 


and peg? + which are treated of together under 


the title TUrnips. 
Caſual death. See Deodand. 
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- Catile of the iſle 
of Man. 


Scotch cattle, 


Iriſh cattley 


Cattle. 


J. Concerning the bringing of cattle into England. 
TI. Buying and ſelling of cattle. 
III. Stealing, killing, or maiming of cattle. 


IV. Prohibiting the importation of hides, ſtins, or 


other eros of cattle, to prevent infection. 


J. Concerning the W of calle into * 


1. D the 5 G. 3. c. 43. Beſtials may be freely im- 


ported from the iſle of Man. 

2. By the ſixth article of the union, no Scotch cattle, 
carried into England, ſhall be liable to any other duties, 
than thoſe ta which cattle of England are liable. 5 An. 
c. 8. 

3- By the 18 C. 2. c. 2. the importation of cattle from 
Ireland, and other places beyond ſea, is declared to be a 
common nuſance. 

And if any ſhall be imported, any perſon may ſeize them, 
and keep them 48 hours ; and if in that time, it be made 
appear to a juſtice, on the oath of two witneſſes, that they 


were not imported from Treland, nor from any other place 


beyond ſea, then they ſhall be delivered on warrant of ſuch 


juſtice; but on default of ſuch proof and warrant, then 


to be forfeited. 18 C 2. c. 2. 32 C. 2. c. 2. 

And the ſeizor, within ſix days after the conviction and 
forfeiture, ſhall cauſe them to be killed; the hides and 
tallow he ſhall have himſelf, the reſt hall go to the poor, 
to be diſtributed by the churchwardens and overſeers. 
32 C. 2\, c. 2. 

And the ſeizors, churchwardens, or overſeers neglecting 
their duty herein, ſhall forfeit 40s for every one of the 
great cattle, and 108 for ſheep and ſwine; half to the 
poor ; and half to the informer, by warrant of one juſtice, 
by diſtreſs; for want of diſtreſs, commitment for three 
months, 32 C. c. 2. 2 7 * 


And 
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And the ſhips bringing the ſame ſhall be forfeited, and 
any perſon may ſeize and ſell them, half to the poor, and 
half for himſelf. 20 C. 2. c. 7. : 

And a juſtice of the peace may by warrant. apprehend 
the ſeamen, and all others concerned, and commit them 
to gaol for three months. 20 C. 2. c. 7 

And if no ſeizure is made in the diſtrict where they are 
fir:: imported, ſuch place ſhall forfeit 1ool, to the uſe of 
the houſe of correction. 20 C. 2. c. 7. 

And if the cattle come by colluſion of officers, or other- 
wiſe, into any other than the firſt diſtrict, they may be 
ſeized there in like manner. 20 C. 2. c. 7 | 

And perſons confederating to elude this act, ſhall incur 
2 premunire. 20 C. 2. c. 7. 

And alſo, cattle once ſeized, and afterwards found 
in another diſtrict, may be reſeized there. 32 C. 2. c. 2. 

10. 8 


And Engliſb cattle intermixed in a drove with Iriſh 
_ cattle, may be ſeized as Iriſb cattle. 32 C. 2. c. 2. f. 11. 


But, finally, by the 5 G. 3. c. 10. (which by the 
12 G. 3. c. 56. is in force till Sept. 29, 1778, &c.) 


theſe reſtrictions are taken off, and all ſorts of cattle, 


for ſuch time, may be imported from Ireland duty free. 


IT. Buying and ſelling of cattle, 


No perſon ſhall buy any ox, fteer, ront, cow, heifer, None ſhall buy 
and ſell in the 


or calf, and fell the ſame again alive in the ſame market 7 © 
or fair; on pain of forfeiting double value, half to the Cs 
king, and half to him who ſhall ſue, 389 4 Ed. 6. c. 19. 
3C.c.4./.7, 8. And the faid at of 3& 4 Ed. 6. c. 19. 
is not repealed by the 12 G. 3. c. 71. which repeals the 
3 foreſtalling, ingroſſing, and regrating act of 5 & 
Ed. 6. c. 14. and other ſubſequent acts inforcing the 
ſame; bu hath no reference to any preceding act. 


II. Stealing, killing, or maiming of cattle. 


1. By the 22 & 23 C. 2. c. 7. If any perſon ſhall in Killing or 
the night time maliciouſly, unlawfully, and willingly K“ 
er deſtroy any horſes, ſheep, or other cattle, he ſhall be 
guilty of felony ; but without corruption of blood, or 
oſs of dower : But to avoid judgment of death, or exe- 
Cution thereupon, he may chute to be tranſported to ſume 


X 3 


wouncing in 
the night, 


of 


”. EAR. 2 
A 


5 2 : 
1 1 2 
e 


&5 
0 
12 
*7 
£ 
5 
<© 
FS 
þ - 
Fs: 
LH 
b 
12 
* 1 
nz 
1 
74 1 
[7 


* Aer n 
* rr — 
FX 0 w# 5 IE” ho 2 F A 4 


* 8 . 2 * 
n 2 — y 
r 2 p 
— r 


Ec. 
. ET ITE 


"SY 
* Cad tes 


- n 
r 


_ Cc _— 
A * 4a- — 

x . * — oh aha 3 . 

5 a Hts 1 L ” Pm N A I" get — 
n > a Lok 2 1 r 3 „ * 0 1— 1 7,5 < 5-4” Ris -— 5 Mt. 

8 WTI * I J 8 * — ” - 4 me 
Parr SEP "9 yam 2 Ni,. T 8 7 ol gue F > = by 538: — 2 
S 4 * 4 3 * => — — = * 208 — M7 Ev 11. r 2 2 * 8 
— Z h © — e RS —— - £5 | 8 2 _ 2 
** rbb . Ir 


T7: 


e 


Stealing, or kill- - 


ing with iatent 
tp ſteal; 10] 
1Eward, 


Cattle. 
of the plantations, to be mentioned in the judgment, for 
ſeven years. 

And if any perſon ſhall i in the night time maliciouſly, 
unlawfully, and willingly maim, wound, or otherwiſe hurt 
any horſes, ſheep, or other cattle, whereby the ſame ſhall 
not be killed or utterly deſtroyed ; he ſhall forfeit treble 
damages, by action of treſpaſs, or upon the caſe: 

And three juſtices (1 Q:) may inquire by a jury and 


witnelles ; and may iſſue warrants for ſummoning jurors, 


and for apprehending perſons ſuſpected, and take their 
examinations; and cauſe witneſſes to come before them 


to give information on oath, ſo as no perſon to be exa. 
mined ſhall be proceeded againſt, for any offence con- 
cerning which he is examined as a witneſs, and ſhall 
make a true diſcovery : and if ſuch witneſs, being ſum- 
moned, refuſe to appear, they may commit him till he 
ſubmit to be examined on oath. 


2. And by the 14 C. 2. c. 6. and 15 C. 2. c. 34. If 


any perſon thall feloniouſly drive away, or in any other 


manner feloniouſly ſteal any ox, bull, cow, calf, ſteer, 
bullock, heiſer, ſheep, or lamb ; or ſhall wilfully kill 
any ox, bull, cow, calf, ſteer, bullock, heifer, ſheep, 
or lamb, with a felonious intent to ſteal the whole car- 
caſs, or any part thereof; or ſhall aſſiſt or aid in com- 


mitting any ſuch offence, he ſhall be guilty of felony 


without benefit of clergy. 


coſts, The 3 to be allowed in his accounts, or to 


Killing or 
Vous ig by the 


Þlack Act. 


And every perſon who ſhall apprehend and proſecute 
to conviction any oftender, ſhall have 101 reward. In 
order to which, he ſhall have a certificate ſigned by the 
judge, before the end of the afſizes, certifying the convic- 
tion, and where the offence was committed, and that ſuch 
offender was apprehended and proſecuted by the perſon 
claiming the reward ; and if there are ſeveral claimants, 
the judge {ball in the ſaid certificate direct what ſhare ſhall 
be paid to each claimant. Which certificate being tendred 
to the ſheriff, he ſhall within a month pay the ſame with- 
out deduction ; on pain of forfeiting double, with treble 


be repaid to him out of the treaſury, 


And by the 9 G. c. 22. commonly called the Black 
Act, which is inſerted at large under the title of that name, 


If any perſon ſhall unlawfully and malicioully kill, 


maim, or wound any cattle, he ſhall be guilty of felony 
without benefit of ergy : 3 but without murder, of 


blood, 
And 


EFT 


RR 


Cattle. 


And the hundred ſhall be anſwerable for the damages, 


not exceeding 2001, FR. 
And if any perſon ſhall apprehend, or cauſe to be con- 


victed, any offender, and ſhall be killed, or wounded, fo 


as to loſe an eye or the uſe of any limb, in endeavouring 


to apprehend or ſecure him; on proof thereof at the ſeſ- 


ſions, and on certificate thereof from thence, the ſheriff 
ſh..]l within thirty days pay to the perſon intitled the ſum 
of 501, to be repaid to him out of the treaſury. 


IV. Probibiting the importation of hides, Nins, or 
other parts of cattle, to prevent infeftion. 


It ſhall be lawful for the king, his heirs or ſucceſſors, 
as often as he or they ſhall find it neceſſary, by proclama- 
tion with the advice of his privy council, or by his or- 
der in council, to be publiſhed in the London Gazette, to 
prohibit generally, or from any particular country or 
countries, the importation of any hides or ſkins, horns or 
hoofs, or any other part of any cattle or beaſt, into 
Great Britain or Ireland, for ſuch time, and under ſuch 
rules, orders, and regulations, as he or they by the advice 
aforeſaid ſhall judge moſt expedient and effectual to pre- 
vent any contagious diſtemper from being brought into 


theſe kingdoms. 9 G. 3. c. 39. | 


Certiozari, 


Certiorari is an original writ, iſſuing out of the court 

of chancery or the king's bench, directed in the king's 

name to the judges or officers of inferior courts, com- 
manding them to cert:fy or to return the records of a cauſe 
depending before them, to the end the party may 
have the more ſure and ſpeedy juſtice, before the king or 
ſuch juſtices as he ſhall aſſign to determine the cauſe. 


1 Bac, Abr. Cextior. A. 
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312 Certioꝛari. 


What thins Alſo, the juſtices of the peace may deliver or ſend into 

_— aps nog the king's bench, indictments found before them, or re- 

of certiorati, cognizances of the peace taken before them, or force re- 
corded them, without any certiorari, Dalt. c. 195. 


Concerning which writ of certiorari, it is here ſhewn, 


I. In what cafes it is grantable. 

IT, How to be granted and allowed. 
III. Te effett of it. i 
IT. The return of it, 


J. In what caſes it is grantable. 


In cafes wherea I. A certiorari lies in all judicial proceedings, in which 
writof error lies a writ of error does not lie; and it is a conſequence of all 
ay inferior juriſdictions erected by act of parliament to have 
their proceedings returnable in the king's. bench. L. 
ahm. 469, 580. 5 2 
Where not ſpe- - 2. And therefore a certiorari lies to juſtices of the peace, 
cially prohibited even in {ſuch caſes which they are empowered by ſtatute 
. finally to hear and determine; and the ſuperintendency of 
the court of king's bench is not taken away without ex- 
preſs words. 2 Haw. 286. | : 5 | 
After convice 3. But it ſeems agreed, that a certiorari ſhall never be 
tion. granted to remove an indictment after a conviction, unleſs 
for ſome ſpecial cauſe; as where the judge below is doubt- 
ful what judgment to give. 2 Haw. 288. 
And, E. 18 G. 2. K. and Nicolls. An indictment was 
emoved into the court of king's bench by certiorari, af- 
ter conviction, and before judgment. Upon which a doubt 
aroſe, what the court could do, the certiorari being 
brought before judgment ; and this court not being ap- 
prized of the circumſtances of the offence, could not tell 
what judgment to give: And in Carth, 6. it is ſaid, they 
cannot give judgment, A rule therefore was made to 
ſhew cauſe why the certiorari ſhould not be quaſhed, ſo 
as to remit it back to the ſeſſions; which was afterwards 
made abſolute. Str. 1227. 
And in the cafe of the King againſt Gwynne and others, 
H. 32 G.2. The court (on a defended motion) granted 
a Procedendo, at the inſtance of the defendants, upon an 
indictment 
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indictment for an aſſault at the quarter ſeſſions at 


| Brecon, removed into the king's bench by certiorari ; 


becauſe the certiorari had not iſſued till after the defend- 

ants had confeſſed the aſſault below; tho' the convic- 

tion was not after a trial, and tho' ſeveral of the juſtices 

were ſworn to be near relatiens of Mr. Gwynne one of 

the defendants, namely, his father, two brothers, and 

an uncle. Burrow. Mansfield. 749. | 

4. Alfo, it ſeems a good objection againſt the granting After iſſue join- 
a certiorari, that iſſue is joined in the court below, and ed. 

a venire awarded for the trial of it. 2 Haw. 288. 

5. It hath been adjudged, that wherever a certiorari Where the court 
is by law grantable for an indictment, the court is bound een * 
of right to award it at the inſtance of the proſecutor, a : 
becauſe every indictment is the ſuit of the king, and he 
has a prerogative of fuing in what court he pleaſes, But 


it ſeems to be agreed, that it is left to the diſcretion of 


the court, either to grant or deny it at the prayer of the 

defendant. 2 Haw. 287. Burr, Mansf. 2456. 

6. And it ſeems that the court will not ordinarily, at Not for heinous 
the prayer of the defendant, grant a certiorari for the re- erimes. 
moval of an indictment of perjury, or forgery, or other 

heinous miſdemeanor ; for ſuch crimes deſerve all poſſible 
diſcountenance, and the certiorari might delay, if not 

wholly diſcourage the proſecution. 2 Haw. 287. 


II, How to be granted and allowed. 


1. On indiłiment or preſentment By the 5 JF. c. 11. How tobegrant- 
and 8 & 9g IV. c. 33. it is enacted, that in term time, no ed on indiftment 


writ of certiorari, at the proſecution of any party indicted, preſentment. 


ſhall be granted out of the king's bench, to remove any indici- 
ment or preſentment of treſpaſs or miſdemeanor, before trial 
had, from before the juſtices in ſeſſions ; unleſs ſuch certiorari 
ſhall be awarded upon motion of counſet, and by rule of court 
made for the granting thereof. | | | | 
But in the vacation, writs of certiorari may be granted by 
any juſtice of the king's bench; whoſe name ſhall be indorſed 
on the writ, and alſo the name of the per fan at whoſe inſlance 
it is granted. | 
And all the parties indicted, proſecuting ſuch certiorari ſhall, 
before the allowance thertef, find two ſufficient manucaptars, 
who ſhall enter into a recognizance before a juſtice of the king's 
bench (who ſhall indorſe the ſame on the writ), or before a 
| Tu/iice 
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Certioꝛari. 
juſtice of the peace of the county or place, in the ſum of 20l, 
with condition, at the return of the writ, to appear and plead 
to the ſaid indiciment or preſentment, in the ſaid court of king's 
bench, and at his own cofts and charges to cauſe and procure the 
iſſue that ſhall be joined thereupon, or any plea relating there- 
unto, to be tried at the next aſſixes for the county wherein the 


mndiftment or preſentment wag found, after ſuch certiorari ſhall 


be returned, or the next term if in London, Weſtminſter, or 
Middleſex, wnleſs the court ſhall appoint another time, and if 
fo, then at ſuch other time; and to give due notice of ſuch 
trial, to the proſecutor or his clerk in court; and alſ that the 
party proſecuting the writ of certiorari, ſhall appear from day 
to day, in the ſaid court of king's bench, and not depart until 
he ſhall be diſcharged by the court. 

And the ſaid recognizance ſhall be certified into the king's 
bench, with the certiorari and indictment, to be there filed, 
and the name of the proſecutor (if he ſhall be the party grieved), 
or ſome publick officer, ſhall be indorſed on the indici ment. 

And if the defendant proſecuting the writ of certiorari, be 
convicted of the offence for which he was indicted, then the 
court of king's bench ſhall give reaſonable cots to the proſecutor, 
F he be the party grieved or injured, or be a juſtice, conſtable, 
or other civil officer, who proſecutes on account of any thing that 
concerned him as officer, to be taxed according to the courſe of 


the ſaid court, who fhall, for the recovery thereof, within ten 


days after demand, and refuſal of payment, on oath, have an 
attachment awarded ; and the recogniſance not to be diſcharged 
till the coſts are paid. 


But if the perſon procuring the certiorari, being the defend- 


ant, ſhall not, before allowance thereof, procure ſuch manu- 


captors ts be bound as aforeſaid, the juſtices may proceed to the 
trial of the indictment in ſeſſions, natwith/landing the writ of 
certiorari delivered, 


At the proſecution of any party indicted] This extends only 
to certiorari's procured by perſons indicted; from whence 
it follows, that thoſe which are procured by the proſe- 


cutor of an indictment, remain as they were at common 
law. 2 Haw. 292. 1 5 


To be tried at the next aſſiues] But the recognizance ſhall 
not be forfeited, unleſs the proſecutor give rules according 


to the courſe of the court, 2 Haw. 293. 
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Reofonable cots) The maſter of the crown office, in 
taxing the coſts, ought only to conſider thoſe which are 
ſubſequent to the: certiorari. 2 Haw. 292. | 


Jo the proſecutor, if he be the party grieved or injured] 
M. 20 G. 2. K. and Ingleton. The defendant was indict- 
ed for attempting to ſet fire to the houſe of one Eſton in 
York, and the indictment alſo charged that the defendant 
ſolicited Maſon, one of the proſecutors, to help to ſet 
fire to the houſe, Maſon and one Glenton informed the 
mayor of York of this, who bound Maſon and Glenton over 
to proſecute the defendant. The ſaid defendant removed 
the indictment by certiorari into the court of king's bench, 
and was thereupon convicted and fined. On payment of 
the fine, it was moved that the recognizance ſhould be 
diſcharged. Unto which it was objected, that the defen- 
dant was obliged, before the diſcharge thereof, to pay the 
coſts of the proſecutors, But by the court, this caſe is not 
within the act, for the act extends only to officers and 
perſons really injured, which neither Glenton nor Maſon 


are, for there was no damage done to the houſe, but only 


intended to be done, nor are either of them officers. And 


the recognizance was diſcharged. 1 Wiljon 139. 
In a like caſe, M. 30 G. 2. K. arid Smith, It was 


moved, that before the recognizance ſhould be diſcharged, 

the proſecutor ſhould have his coſts. The objection was, 
that no name of any perſon, as being either the party 
grieved or injured, or a public civil officer, was indorſed 
upon the indictment. It was anſwered, That this is not 
neceſſary in order to giving coſts ; that to this purpoſe it 
is ſufficient, if the proſecutor actually be a civil officer, 
and of that in the preſent caſe there was an affidavit: 
and the act does not ſay, that the proſecutor ſhall not 
have his coſts, unleſs his name be indorſed. By the 


court; It is enough, if it be proved that the proſecutor 


was ſuch officer, and here it is proved by affidavit. And 
it was ruled, that the proſecutor ſhould have his coſts, 
before the recognizance ſhould be diſcharged. Burrow, 


Mansfield 54. 


May proceed to the trial] Nevertheleſs they muſt 4 2 
return to the certiorari, otherwiſe they will be in con- 
tempt to the court; for all writs muſt be obeyed, unleſs 
good cauſe be ſhewn to the contrary ; and the proper way 
of ſhewing it, is to return it. 2 Haw. 292. 
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2. On a conviction or order : By the 13 G. 2. c. 18. it How to be 


is enacted, that no certiorari all be granted, to remove any 
wnuein, judgment, order, or other proceedings, before any 
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Certioꝛari. 


juſtice of the peace, or the general or quarter ſeſſions, wnlefs it 


Be applied for in ſix calendar months after ſuch proceedings had 


or made, and unleſs it be dul, proved upon oath, that the party 
ſuing forth the ſame, hath given fix days notice thereof in 
writing, to the juſtice or juflices, or two of them (if ſo many 
there be), before whom fuch proceedings have been, to the end 
that ſuch juſlices, or the parties therein concerned, may ſhew 
cauſe if they fo think fit, againſt iſſuing the certiorari. 


And by 5 G. 2. c. 19. Me fuch certiorari Hal! be al. | 


lowed, to remove any ſuch judgment or order, * the party 
proſecuting the certiorari, before ihe allowance theresf, enter 
into a recognizance with ſufficient ſureties, before a juſtice of 
the county or place, or before the juſtices at ſeſſions where ſuch 


Judgment or order ſhall have been given or made, or before a 


Juflice of the king's bench, in 501, with condition to proſecute 
the ſame, at his own caſis and charges with effect, withaut 
wilful delay, and to pay the party in whoſe favour the juds- 
ment or order was made, within a month after the ſame ſpall 
be confirmed, his full coſts to be taxed according io the courſe of 
the court where ſuch confirmation fhall be. And if he ſhall 
not enter into ſuch recognigance, or ſhall not perform the con- 
ditions, the juſtices may proceed and make ſuch further order fur 
the benefit of the party for whom the judgment ſhall be given, 
in ſuch manner as if no certiorari had been granted. 

The ſaid recogntzance to be certified into the king's bench, 
and there filed, with the certiorari and order or judgment re- 


moved thereby. | ; 


And if the order or judgment ſhall be confirmed by the court, 
the perſon intitled to the cofts, for the recovery thereof, within 


ten days after demand made, upon oath of ſuch demand and re- 
Fuſal of payment, ſball have an attachment granted for the con- 


tempt ; and the 1 a not to be diſcharged till the coſis 
gre paid and the order complied with, 


E. 1 An. A rule was made in the court of king's bench, 


that no certiorari ſhould be granted to remove orders of 


juſtices, from which the law has given an appeal to the 
ſeſſions, before the matter be determined on the appeal, 
becauſe it hinders the privilege of appealing ; and that if 
any order be removed before appeal, it ſhould be ſent down 
again: But if the time of appeal be expired, that caſe is 


not within the rule: By Holt Ch. J. — But afterwards, 


AJ. 4 Aa. in the caſe of Shellington, it was held, that ad- 
vantage muſt be taken of this rule upon the motion to 
file the order; for that after it is filed it is too late, 1 


Byt 


. 


Certliozart. 377 
But in the caſe of the borough of Harwicl, M. 8 G. 2. 


There was an appeal from a poor rate; and the ſeſſions 


made an order that the churchwardens ſhould produce the 
books at an adjourned day; before which, a certiorari 
was brought to remove. that order: And it was held to lie, 
though the :ppcal was depending; elſe the order mult be 
obeyed before the validity of it can be determined, It 
was alſo held, that an appointment of overſeers may be 
removed before an appeal to the ſeſſions ; for the rule laid 
down in I Salk. 147. extends only to the caſe where there 
is a limited time for appealing, as to the next quarter ſeſ- 
fions ; but the ſtatute of the 43 El. c. 2. is not ſo re- 
frained : and conſequently it can never be ſail, that the 
time for appealing is out. And if the appeal from an 
appointment is lodged, there can be no certiorari, till the 
ſeſlions hath made a determination; and a certiorart. 


| brought, pending ſuch appeal, ſhall be fuperſeded. Str. 


991. | 
IL. The effect of it. 


1. After a certiorari is allowed by the inferior court, Subſequent pro- 
it makes all the ſubſequent proceedings on the record that ceedings void. 
is removed by it erroneous. 2 Haw. 293. 

2. But it hath been adjudged, that if a certiorari for Except where 
the removal of an indictment before juſtices of the peace the jury is 
be not delivered, before the jury be ſworn for the trial of *. 
it, the juſtices may proceed. 2 Haw. 294. | 

3. And the juſtices may ſet a fine to compleat their And after jaigs 
judgment, after a certiorari delivered. L. Raym. 1515. ment. 

4. A certiorari removes all things done between the Removes all af. 
teſte and return. L. Raym. 8 35, 130. | der the teſte of its 

3. A certiorari removes the record itſelf out of the in- Removes the re- 


ferior court; and therefore if it remove the record againſt vr it If. 


a principal, the acceſſary cannot there be tried. 2 Haw. 
325. | | | 
6. And if the defendant be convicted of a capital of- In what cafe the 
fence, the perfon of the defendant muſt be removed by ewe” cr 0 
abeas corpus, in order to be preſent in court, if he will removes. Rs 
move in arreſt of judgment. And herein the cafe of a 
conviction differs from that of a ſpecial verdi& ; where 
the preſumption of innocence may be ſuppoſed to con- 
tinue, and therefore the perſonal preſence of the defend- 


ant in that caſe is not neceſſary at the argument of it. 


Burrow, Mansfield. 930. K. and Spragg. HI. 33 C. 2. 
* | +; 
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How far it ſu- 

perſcdes the ob- 
ligation of a re- 
cognizance. 


Caſe where it is 
awarded againſt 
law. 


Return of the 
cer tiot ati. 


TCertiozart. 


7. It hath been holden, that a certiorari for the remg. 
val of a recognizance for the good behaviour, or an ap. 


pearance at ſeſſions, will ſuperſede the obligation of it: 


but this would be highly inconvenient, and the contra 
ſeems to be ſupported by the better authority. 2 Haw, 
8. If a ſuperſedeas come out of ſuperiar court, to the 


juſtices, they ought to ſurceaſe, altho' the ſuperſedeas be 


awarded againſt law ; for they are not to diſpute the com- 


mand of a ſuperior court, which is a warrant to them, 
Crom. 129. 


V. The return of it. 


1. Every return of a certiorari ought to be under ſeal, 
2 Haw. 294. | . 

2. And altho' the cos rotulerum keep the records, yet 
muſt the juſtices, to whom it is directed, return the cer- 


tiorari; and therefore if it is directed to the juſtices of the 
peace, and the clerk of the peace only return it, no- 


thing is thereby removed. 2 Haw. 294. 

3. The certiorari may be ſometimes to remove and ſend 
up the record itſelf, and ſometimes but only the tenor of 
the record (as the words therein be), and it muſt be 
obeyed accordingly. Dalt. c. 195. 2 Haw. 295. 


4. A return was in paper, (and not upon parchment); 


and for that reaſon was held by the court not good. 
1 Barnardiſt. 113. H. 2 G. 2. K. and the inhabitants 
of Darlington. | | 2 

5. U pon a certiorari to remove an indictment of a riot, 
or forcible entry, or the like, the return muſt have theſe 


words, as alſo to hear and determine divers felonies, &c. ac- 


cording to the commiſſion ; for if the return mentions 


only that they are juſtices of the peace, without ſuch 


not make a return, then an alias, that is, a ſecond writ ; 


words, the return is inſufficient. Dalt. e. 195. | 

6. If the perſon to whom a certiorari is directed, do 
make a falſe return, yet the court will not ſtay filing it 
on affidavit of its being falſe, except in publick caſes, as 


in cafes of commiſſioners of ſewers, or for not repairing 
. highways, or for ſome ſuch ſpecial cauſes ; becauſe the re- 


medy for a falſe return is either an action on the caſe at 


the ſuit of the party grieved, or an information at the 
ſuit of the king. Dale. c. 195. % 


7. If the perſon to whom the certiorari is directed, do 


then 


Certioꝛa ri. 


then a pluries, that is, a third writ, or cauſam nobis fignt- 


fices, ſhall be awarded, and then an attachment. Crom. | 


116. 


Beſides theſe general rules, in common to all certiora- 


ri's, there are many times ſpecial directions about granting 


and allowing or not alSwing them, in particular caſes, 


which are treated of under their reſpective titles ; ſuch as 
highways, game, tithes, ſwearing, and many others. 


The return of a certiorari may be thus : | 
Firſt, on the backſide of the writ indorſe theſe or the 


like words : | 


The execution of this writ appears in a ſchedule to the ſame 
writ annexed. | 


And that ſchedule may be thus, on a piece of parchment 
by itſelf, and filed to the writ: 


' Weſtmorland. I Sir Philip Muſgrave, baronet, one of the 


keepers of the peace and juſtices of our lord 


the king, aſſigned to keep the peace within the ſaid county, and 


alſo to hear and determine diver felomes, treſpaſſes, and other 
miſdemeanors in the ſame county committed, by virtue of this 
writ to me delivered, do under my ſeal certify unto his majeſty 
in his court of king's bench, the indictment of which mention 
is mads in the ſame writ, together with all matters touching 
the ſame indiftment. In witneſs whereof I the ſaid Sir P. M. 
have to theſe preſents ſet my ſeal. Given at in the 
ſaid county, the day of ———— inthe 
of the reign of . 


Then take the record of the indictment, and cloſe it with- 


in the ſchedule, and ſeal and fend them up both together 
with the certiorari. 5 


Challenge. See Jurozs. 
Champerty. See Maintenance. 
Chance medley. See Momicide. 


Cheat. 
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Cheat. 


F cheats puniſhable by publick proſeeution, there 
are two kinds, 


I. By the common law. 
II. By ftatute. 


J. By the common lacs. 


1. Cheats which are puniſhable by the common law, 
may in general be deſcribed to be deceitful practiſes, in 


defrauding or endeavouring to defraud another of his 


known right, by means of ſome artful deviſe, contrary 
to the plain rules of common honeſty ;' as by playing 
with falſe dice; or by cauſing an illiterate perſon to 
execute a deed to his' prejudice, by reading it over to him 
in words different from thoſe in which it was written; 
or by perſuading a woman to execute writings to another, 
as her truſtee, upon an intended marriage, which in 
truth contained no ſuch thing, but only a warrant of 
attorney to confeſs a judgment; or by ſuppreſſing a will; 
and ſuch like. 1 Haw. 188. 

2. It ſeemeth to be the better opinion, that the deceit- 
ful receiving of money from one man, to another's uſe, 


upon a falſe pretence of having a meſſage and order to 
that purpoſe, is not puniſhable by a criminal proſecution, 


becauſe it is accompanied with no manner of artful con- 
trivance, but wholly depends on a bare naked lie; and it 
is ſaid to be needleſs to provide ſevere laws for ſuch miſ- 
chiefs, againſt which common prudence and caution may 
be a ſufficient ſecurity. 1 Faw. 188. 

3. A perſon for a counterfeit paſs, was adjudged to the 
pillory, and fined. Dat. c. 32. 

4. On an indictment againſt the defendant, a miller, 
for changing corn delivered to him to be ground, and 
giving bad corn inſtead of it, it was moved to quaſh the 
ſame, becauſe it is only a private cheat, and not of 2 
publick nature. It was anſwered, that being a cheat in 
the way of trade, it concerned the publick, and therefore 
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was indictable. And the court unanimouſly agreed not 


to quaſh it. T. 16 C. 2. K. and Word, Sel, C. V. I. 
217. | | 
A A perſon falſely pretending that he had power to 
diſcharge ſoldiers, took money of a ſoldier to diſcharge 
him; and being indicted for the ſame, the court held the 
indictment to be good. T. 3. C. Serleſtead's caſe, 1 
Latch. 202. | | 

6. As there are frauds which may be relieved civilly, 


and not puniſhed criminally (with the complaints whereof 


the courts of equity do generally abound) ; ſo there are 
other frauds, which in a ſpecial caſe may not be helped 
civilly, and yet ſhall be puniſhed criminally : Thus if a 
minor goes about the town, and pretending to be of age, 
defrauds many perſons by taking credit for conſiderable 
quantities of goods, and then inſiſts on his non-age ; 
the perſons injured cannot recover the value of their-goods, 
but they may indict and puniſh him for a common cheat, 
Barl. 100. | SI 

7. Finally, the diſtinction which, as it ſeemeth, will 


ſolve almoſt all caſes of this kind, was taken in the caſe 


of K. and Heatley, H. 1 G. 3. The defendant was in- 
dicted and convicted for ſelling beer ſhort of the due and 
juit meaſure, to wit, 16 gallons as and for 18. It was 
moved in arreſt of judgment. And by the court, This 
is only an inconvenience and injury to a private perſon, 
ariſing from that private perſon's own negligence and 
careleſſneſs in not meaſuring the liquor, upon receiving 
It, to ſee whether it held out the juſt meaſure or not. 
Offences that are indictable muſt be ſuch as affect the 
publick. As if a man uſes falſe weights and meaſures, 
and ſells by them to all or to many of his cuſtomers, or 
uſes them in the general courſe of his dealing; ſo if there 
is a conſpiracy to cheat: For theſe are deceptions that 
common care and prudence are not ſufficient to guard 
againſt, Theſe are much more than private injuries z 
they are publick offences. But in the preſent caſe, it is 
a mere private impoſition or deception, No falſe weights 
or meaſures are uſed ; no conſpiracy : Only an impoſt- 
tion upon the perſon he was dealing with, in delivering 
him a leſs quantity inſtead of a greater; which the other 
careleſsly accepted. It is only a non-performance of his 
contract; for which non- performance he may bring his 
action. So, the ſelling an unſound horſe for a ſound 


one, is not indictable: The buyer ſhould be more upon 


his guard. And the diſtin&tion which was laid down, 
as proper to be attended to in all caſes of this kind, is 
Votes > 4 | - this; 
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Cheat. 
this: That in ſuch impoſitions or deceits where eommon 
prudence may guard perſons againſt their ſuffering from 


them, the noe: is not indictable, but the party is left 


to his civil remedy ſor the redreſs of the injury that has 


been done to him; but where falſe weights and meaſures 


are uled, or falſe tokens produced, or fuch methods taken 
to cheat and deceive, as people cannot by any ordinary 
care or prudeuce be guarded againſt, there it is an otence 
indiciable. Burrow. Mansfield. 1125. 


2 By ſalute. 


1. By the 33 H. 8. c. 1. any perſon hall falſely and 


deceitfully obtain, or get into his hands or poſſeſſion any money, 
goods, chattels, jewels, er other things, of any other perſon, by 
colour and means of any falſe privy token, or counterfeit letter 
made in another man's name; and fhall be convicted thereof, 
by examination of witneſſes, or confeſſion, at the afſizes or ſeſ- 
ſiens, or by alica in any court of record; he ſhall have ſuch 
puniſhment by impr. ifonment, pillory, or other corporal pain 
(except death), as the court ſhall appoint. Saving to the party 
grieved jiuch renicdy by action er otherwiſe, for the goods ſa ob- 


tained, as he might have had by the common law, 


And tws juſtices (1 Q.) may call and convent by proceſs or 


otherwiſe (A), 10 the aſjizes or ſe a ons, any perſen fuſpecd, 
and commit or bail him to the next aſfizes or ſeſſions. 


Get into his kinds or poſſeffron] A perſon endeavouring by 


a counterfeit letter to detraud another of goods, and being 


apptehended on ſuſpicion of ſuch fraud, before he hath got 
the goods into his poſſeſſion, ſeems not to be within this 


ſtatute. E. 3 G. 2. K. and Brian Self. C. V. 2. 27. 


Falſe privy tien] On motion to quaſh an indiétment, 


which was, that the defendant came pretending that ſuch | 


a perion had ſent him to receive 20 l, and received 125 


whereas ſuch perſon did not fend him: By the court, It 


is not indictable, unlefs he came with falſe tokens ; for we 
are not to indict one man for e a _ of another. 
Blackerby 79. | 

H. 13 G. 2. K. and Munoz. It was enge, that 


an indictment averring the offence to de by falſe tokens, 


without ſhewing what thoſe falſe tokens are, is not ſuf- 


ficient; and that the fraudulently procuring a note from a 


perſon, by falſely affirming that there was one in the next 
room 


Cheat. 
room that would pay the money due upon it, whereas if 
fact there was no ſuch perſon in the next room, is not a 
falſe token, but a falſe affirmation only. Se. C. V. 201. 
Str. 1127. 
Note; the ſtatute ſays, a falſe privy token. 


Corporal pain] Lord Cote obſerves hereupon, that for 
this offence the offender cannot be fined, but corporal 
pain only inflicted. 3 IAH. 133. ; ON 

But Mr. Hatotins obſerves, that there is 4 precedent in 


Cro. Car. 504. by which it appears, that one convicted on 


ſuch a proſecution hath been adjudged not only to ſtand 
on the pillory, but aiſo to pay a fine of 5001, and to be 


bound with good ſureties to the good behaviour. 1 Haw: 


188. | | 

Commit or bail him] In this caſe the juſtices ſhall ds 
well to take examination of the offence, and to certify the 
ſame to the ſeſſions or gaol delivery, and withal to bind 
over the informers and witneſſes to give evidence therein. 
Dalt. c. 32. 55 | 

2. By the 30 G. 2. c. 24. All perſons who khowingly 


and deſignedly, by falſe pretence or pretences, ſhall obtain 
from any perſon, money, goods, wares, or merchandizes, 


with intent to cheat or defraud any perſon of the ſame; 
or ſhall knowingly ſend or deliver any letter or writing, 
with or without a name ſubſcribed thereto, or ſigned with 
a fictitious name, letter or letters, threatning to accuſe 
any perſon of any crime puniſhable by law with death, 
tranſportation, pillory, or any other infamous puniſh- 
ment, with intent to extort from him any money or 
other goods; ſhall be deemed offenders againſt law and 


the publick peace; and the court before whom any ſuch 


offender ſhall be tried, ſhall on conviction order him to 


be fined and impriſoned, or to be put in the pillory, or 


publickly whipped, or to be tranſported as ſoon as con- 
veniently may be for ſeven years. /. x. 


And any juſtice, before whom any perſon charged on 
oath with having committed any, of the offences intended 


by this act to be puniſhed ſhall he brought, ſhall examine 
by oath and ſuch other lawful means as to him ſhall ſeem 
meet touching the matters complained of, arid deal with 
the offender according to law: and if the party charged 
as being the offender ſhall be committed to prifon, or ad- 
mitted to bail, -to anſwer the matters complained of at the 
next ſeſſions or aſſizes; the ſaid juſtice ſhall bind over the 
proſecutor to appear and proſecute ſuch offender with ef- 
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8 copy if returned, he ſhall forfeit 51, by diſtreſs by n 
x \ 5 


Cheat. 


fect ; and if ſuch goods ſo fraudulently obtained appear to 
ſuch juſtice to exceed the value of 20 l, the recognizance 
ſhall be in not leſs than double the value of the goods, 


2. . 

And if any perſon ſhall knowingly and deſignedly pawn, 
or exchange, or unlawfully diſpoſe of the goods of an 
other perſon, not being employed or authorized by the 
owner ſo to do, and ſhall be thereof convicted by the oath 


of one witneſs, or confeſſion, before one juſtice ; he ſhall 


forfeit 20s, and if not forthwith paid, the ſaid juſtice ſhall 


commit him to the houfe of correction, or ſome other 


publick priſon of the place where he ſhall reſide or be con- 
victed, there to remain and be kept to hard labour for 
fourtcen days, unleſs the forfeiture ſhalt be ſooner paid: 
and if within three days before the expiration of the ſaid 
fourteen days the ſaid forfeiture ſhall not be paid; the ſaid 
juſtice upon application of the proſecutor, ſhall order him 
to be publickly whipped in fuch houſe of correction or 
priſon, or in ſome open publick place of the city, diviſion, 
town or place wherein the offence ſhall have been com- 
mitted, as to ſuch juſtice ſhall ſeem proper. The ſaid 
forfeitures, when recovered, to be applied towards ma- 
king ſatisfaction thereout to the party injured, and de- 


fraying the coſts of the proſecution, as ſhall be adjudged 


reaſonable by ſuch juſtice; but if the party injured ſhall de- 
Cline to accept of ſuch ſatisfation and coſts, or if there 
be any overplus of the ſame, then ſuch forfeitures or 
overplus ſhall be paid to the overſeers for the uſe of the 
poor of the pariſh or place where the offence was com- 
mitted. / 3. ; | 

And every perfon who ſhall take any goods by way of 


. pawn, pledge, or exchange, ſhall forthwith enter or cauſe 


to be entered in a fair and regular manner, in a book to be 
kept for that purpoſe, a deſcription of ſuch goods, and 
the ſum advanced thereon, the day and year, and the name 
and place of abode of the perſon by whom they were 
pawned, and alſo the name and place of abode of the 
owner according to the information of the perſon fo pawn- 
ing the ſame ; and ſhall at the ſame time give a duplicate 
or copy to the perſon io pawning the fame, if required; 
on paying to him an halfpenny, if the goods are pawned for 
leſs than 20s; and a penny, if pawned for 20 8, and not 
more than 51; and 2 d, if for any larger ſum : And in 
default of making ſuch entry and giving ſuch duplicate or 
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of one juſtice, to be applied to the uſe of the poor as 
aforeſaid. /. 4. | | 

And if in the courſe of any of the aforeſaid proceedings 
before any juſtice in purſuance of this act, it ſhall appear 
or be proved to the ſatisfaction of ſuch juſtice upon oath, 
that any of the goods ſo pawned are become or have been 
rendered of leſs value than the ſame were at the time of 
pawning thereof, through the default, neglect, or wilful 
miſbehaviour of the perſon to whom they were pawned ; 
the ſaid juſtices ſhall award a reaſonable ſatisfaction to 
the owner in reſpect of ſuch damage, and the ſum fo 
awarded ſhall be deducted out of the principal, and inte- 
reſt, and allowance for warehouſe room, which {hill ap- 
pear to be due to the perſon to whom they were pawned; 
and it ſhall be ſufficient for the pawner to pay or tender 
the money upon the balance, after deducting out of the 
principal and intereſt, and money paid tor warehouſe room 
as aforeſaid, ſuch reaſonable ſatisfaction in reſpect of ſuch 
damage as ſuch juſtice thall order, and upon ſo doing, 
the juſtice ſhall proceed as if he had tendered the whole. 
And if any perſon ſhall knowingly buy or take in as a 
pledge, any linen or apparel entruſted to any other perſon 
to waſh, ſcour, iron, mend, or make up; and ſhall be 
convicted thereof, on the oath of one witneſs, or confeſ- 
ſion, before one juſtice : he ſhall forfeit double the fam 
given or lent on the ſame, to the poor, to be recovered as 
other forfeitures by this act; and ſhall be obliged to 
reſtore the ſaid goods to the owner in preſence of the 
juſtice. /-;f- . . | 
And if any perſon who ſhall offer by way of pawn, 
pledge, exchange, or ſale, any goods, ſhall not be able 
or ſhall refuſe to give a ſatisfactory account of himſelf, or 
of the means by which he became poſſeſſed thereof; or if 
there ſhall be any other reaſon to ſuſpect that ſuch goods 
are ſtolen, or otherwiſe illegally or clandeſtinely obtained: 


it ſhall be lawful for any perſon, his ſervants or agents, 


to whom the ſame ſhall be offered, to ſeize and detain ſuch 
perſon and the ſaid goods, and to deliver him as ſoon as 
conveniently may be into the cuſtody. of the conſtable or 


other peace officer, who ſhall immediately convey ſuch 


perſon and the ſaid goods before a juſtice ; and if ſuch ju- 
ſtice ſhall upon examination and inquiry have cauſe to ſuſ- 
ſpect that the ſaid goods were ſtolen, or illegally or clan- 
deſtinely obtained, he may commit him to ſafe cuſtody 
for any time not exceeding fix days in order to be fur- 
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ther examined; and if upon either of the ſaid examina- 
tions it ſhall appear to the ſatisfaction of ſuch juſtice, 
that the ſaid goods were ſtolen or illegally or clandeſtinely 
obtained, he "ſhall commit the offender to the common 


gaol or houſe of correction, there to be dealt with accord- 


ing to law. Provided nevertheleſs, that if ſuch goods ſo 


ſeized and detained as aforeſaid hall afterwards appear to 


be the property of the perſon who offered the ſame to be 
pawned, exchanged, or ſold, or that he was authorized 
by the owner thereof to pawn, exchange, or ſel] the ſame; 


the perſon who ſhall ſo ſeize or ene the party who ob; | 


fered the ſaid goods ſhall be indemnified for having fo 


done. fi 7, 8. 


And if the owner of any goods unlawfully pawned, 
pledged, or exchanged, ſhall make out either on'his oath, 
or by the oath of one witneſs before one-juſtice, that ſuch 


owner hath or hath had his goods unlawfully obtained or 


taken from him, and that there is juſt cauſe to ſuſpect 
that any perſon within the juriſdiction of ſuch juſtice hath 
knowingly and unlawfully taken to pawn, or by way of 
pledge, or in exchange, any goods of ſuch owner, and 
without his privity or authority ; and make appear to the 
ſatisfaction of ſuch juilice, probable grounds for ſuch the 
owner's ſuſpicion : ſuch juſtice may iſſue his warrant for 
ſearching in the day time the houſe, warehouſe, or other 
place of any ſuch perſon to charged as aforeſaid ; and if 
the occupier of ſuch houſe, warchouſe, or et place 


ſhall, on requeſt to him made to open the ſame by any 


peace officer authoriſed to fearch there by warrant ef 
ſuch juſtice, refuſe to open and permit the ſame to be 
ſearched, it ſhall be lawful for ſuch peace officer to break 
open any ſuch houſe, warchouſe, or other place in the 


day-time, and to ſearch as he ſhall think fit therein for 


the goods ſuſpected to be there, doing no wilful damage; 
and if any perſon ſhall oppoſe or hinder any ſuch ſearch, 

and ſhall be thereof convicted before one juſtice by the 
oath of one witneſs, he ſhall forfeit 5l, and if the ſame 
ſhall not be immediately paid down, or within the ſpace 
of 24 hours, the juſtice ſhall commit him to the houſe of 
correction or ſome other publick priſon, there to be kept 
to hard labour for any time not exceeding one month, 

nor leſs than five days, unleſs in the mean time the fied 


feiture ſhall be paid; and ſuch forfeiture, when recovered, 


ſhall go to the poor: and if upon ſuch ſearch any of the 
goods ſhall be found, and the property of the owner ſhall 
pe made out to the fatistaction of ſuch 12 8255 by the oath 


2 | of 
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of one witneſs or confeſſion, ſuch juſtice ſhall there- 
upon caule the ſame to be forthwith reſtored to the owner. 


Ab if any goods ſhall be pawned or pledged for ſecu- 
ring any money lent thereon, not exceeding in the whole 
the principal ſum of 101 and the intereſt thereof ; and 
if within two years after the pawning thereof (5proof ha- 
ving been made on oath by one witneſs, or by producing 


a a duplicate of rhe entry directed to be given by this act 


as aforeſaid, before any ſuch juſtice, of the pawning of 
ſuch goods within the ſaid ſpace of two years) any ſuch 
pzwner who was the real owner of ſuch goods at the time 
of the pawning thereof, ſhall tender to the perſon who 
lent on ſecurity of the ſaid goods the principal money bor- 
rowed thereon, and all intereſt due for the ſame, together 
with ſuch charge 2s for the warehouſe room of the goods 
pawned as {hall be agreed on at the time of pawning the 
ſame ; and if the perſon who took the goods in pawn ſhall 
thereupon neglect or refuſe to deliver back the goods ſo 
pawned for any ſum not exceeding the ſaid principal 
ſum of 1o!, to the perſon who borrowed the money 
thereon ; then. and in ſuch caſe, on oath thereof made 
by the pawner, or ſome other credible perſon, any juſtice 
of the place where the perſon who took ſuch pawn ſhall 
dwell, on the application of the borrower, ſhall cauſe 
ſuch perſon to come before him, and ſhall examine on 
oath the parties themſelves, and ſuch other credible per- 
ſons as ſhall appear before him, touching the pre miſſes: 
and if tender of the principal and intereſt, "and charges for 
warehouſe room as aforeſaid, ſhall be proved by oath to 
have been made as aforeſaid, within the ſpace oi two years; 
then on payment by the borrower of ſuch principal money 
and the intereſt due thereon, together with ſuch charges 
for warehouſe room as aforeſaid, to the lender, and in 
caſe the lender ſhall refuſe to accept thereof on tender be- 
fore ſuch juſtice, the ſaid juſtice ſhall ' thereupon, by or- 
der under his hand, direct the goods ſo pawned forthwith 
to be delivered to the pawyner: and if the lender ſhall neg- 
lect or refuſe to deliver up, or make ſatis faction for ſuc en 
goods as aforeſaid, as ſuch juſtice ſhall order; then he 
ſhall commit the party refuſing to the houſe of correction, 
or {ome other publick priſon, until he thall deliver up the 
{ſaid goods according to the order of ſuch juſtice, or make 
ſatis faction for the value thereof to the party intitled to 
the redemption. J 10. 
But if any pawn or pledge of coods, 9 by « or for 
the proprietor, ſhall remain unredeemed for two years, the 
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ſame ſhall be forfeited; and the perſon to whom they were 
pawned may ſell the ſame ; ſubject nevertheleſs to account 


for the overplus, if any ſhall be, of the produce of all ſuch 


goods which have been pledged for 40s and upwards, as 
by this act is directed. And he ſhall enter in a book to 
be kept for that purpoſe, a juſt account of the ſale of all 
ſuch goods, expreſſing the day when, the money for which, 
and the name and place of 'abode of the perſon to whom 
the ſame were ſold : and if they be fold for more than the 
principal and intereſt and charge of warehouſe room, the 
overplus {hall be paid on demand to the perſon on whoſe 
account ſuch goods were pawned ; who ſhall for his ſatiſ- 
faction be permitted to inſpect the entry to be made as 
aforeſaid of ſuch ſale, paying for ſuch inſpection the ſum 
of one penny, and no more ; and if any perſon ſhall refuſe 
to permit ſuch perſon who pawned the goods to inſpect 
ſuch entry (ſuch perſon, if he be an executor, adminiſtra- 
tor or aſſignee, at ſuch time producing his letters teſta- 
mentary, letters of adminiſtration or aſſignment); or if 
the goods were ſold for more than the ſum entred in ſuch 
book; or if ſuch perſon ſhall not make ſuch entry, or ſhall 
not have bona fide ſold the goods for the beſt price that he 
might have reaſonably got for the ſame, without his wilful 
default; or ſhall refuſe to pay ſuch overplus on demand 
as aforeſaid ; he ſhall forfeit treble the value of ſuch goods 
to the perſon by whom, or on whoſe account they were 
pawned, to be recovered in any of his majeſty's courts of 
record at He/lminfter. ſ. 11,12. | 
Provided, that no fee or gratuity ſhall be taken for any 
ſummons or warrant, granted by any juſtice in purſuance 


of this act, ſo far as the ſame relates to goods pawned, 


pledged, taken in exchange, or unlawfully diſpoſed of. 
7. 19. | : h 
7 fy ad any juſtice, unto whom complaint upon oath ſhall 
be made of any offence committed againſt this act, ſhall 
iſſue his warrant for bringing before him, or ſome other 
juſtice of ſuch place, the perſon charged with ſuch of- 
fence; and the juſtice before whom he is brought, ſhall 
hear and determine the matter, and proceed to judgment 
and conviction ; and if it ſhall appear, upon oath, to the 
ſatisfaction of ſuch juſtice, that any perſon within his 
Juriſdiction can give material eyidence on behalf of the 
proſecutor, or of the perſon accuſed, and who will not 
voluntarily appear; he ſhall iſſue his ſummons to con- 
vene him to give his evidence; and if he ſhall neglect or 
refuſe to appear on ſuch ſummons, and no juſt excuſe 
ſhall be offered, then (on proof upon oath of the ſum- 
; mons 
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mons having been duly ſerved upon him) he ſhall iſſue his 
warrant to bring ſuch witneſs before him ; and on his ap- 

arance, if he ſhall refuſe to be examined on oath, with- 
out offering juſt cauſe for ſuch refuſal, the juſtice ſhall 
commit him to the publick prifon for any time not ex- 
ceeding three months: and if on ſuch examination the 
juſtice {hall deem the evidence of any ſuch witneſs to be 
material, he may bind over ſuch witneſs, unleſs a feme- 
covert, or under the age of 21 years, by recognizance in 
2 reaſonable penalty, to appear and give evidence at the 


next ſeſſions or aſſizes. /. 16. | | 


And no perſon charged on oath with being guilty of 


any of the offences puniſhable by this act, and which {hall 


require bail, ſhall be admitted to bail before 24 hours no- 
tice at leaſt ſhall be proved by oath to have been given 
in writing to the proſecutor, of the names and places of 
abode of the perſons propoſed to be bail for any ſuch of- 
fender, unleſs the bail offered ſhall be well known to the 
juſtice, and he ſhall approve of them. And every ſuch 
offender who ſhall be bound over to the ſeſſions or aſ- 
ſizes, ſhall be tried at the next ſeſſions or aſſizes to be 
held after his being apprehended, unleſs the court ſhall 
think fit to put off the trial on juſt cauſe made out to them. 


272 

And in all proceedings on this act, any perſon ſhall be 
admitted to be a witneſs, notwithſtanding his being an 
inhabitant of the place wherein the offence ſhall have 
been committed. /. 18. | | 

And the juſtice before whom any perſon ſhall he con- 
victed upon this act, ſhall cauſe the conviction to be 
drawn up in the form, or to the effect following; 


— (Be it remembered, that on this day of 
To wit, ) in the year of his majeſty's reign, A. B. 
i convicted before ——— of his majeſty's juſtices of the peace 
for the ſaid county of [or, for the riding, or diviſion, 
of the ſaid county of —— or, for the city, liberty, or town 
of —— as the caſe ſhall be] for ——— and the 
faid ——— do adjudge him (or her) to pay and forfeit for the 
fame, the ſum of ——. Given under —— the day and 
year aforeſaid, T3 


The ſame to be written upon parchment, and tranſmit- 
ted to the next ſeſſions, to be filed amongſt the records; 
and if any perſon ſhall appeal to the ſaid ſeſſions, the juſ- 
tices there ſhall, upon receiving the ſaid conviction, pro 
ceed to hear and determine the matter. / 19. 5 
| | | | And 
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And no certiorari ſhall be granted, to remove any pro- 
eeedings on this act. /. 20. 

And if any perſon convicted of any offence puniſhable by 
this act, ſhall think himſelf aggrieved by the judgment of 
the juſtice before whom he ſhall have been convicted, he 
may appeal to the next ſeffions, and the execution of the 
judgment ſhall in ſuch caſe be ſuſpended, the perſon con- 
victed entring into recognizance at the time of the convic- 
tion, with two ſureties in double the ſum he ſhall have 
been adjudged to pay, upon condition to proſecute ſuch 
appeal with eftect, and to be forthcoming to abide the 
judgment and determination of the ſaid ſeſſions: and the 
ſeſſions ſhall award ſuch coſts as ſhall appear juſt and rea- 


ſonable to be paid by either party; and if the judgment 


ſhall be affirmed, the appellant ſhall immediately pay the 
ſum adjudged to be forfeited, together with ſuch coſts as 
the court {hall award, or, in default thereof, ſhall ſuffer 
the pains and penalties by this act inflicted upon perſons 
reſpectively, who ſhall negle& to pay, or ſhall not pay 
the forfeitures by this act to be paid. /. 21. 


And perſons ſued for any thing done on this act, may 


have double coſts. /. 22. | c 

And juſtices acting under this ſtatute ſhall be indemnified 
as by the 24G. 2. c. 44. And no ſuit ſhall be commenced 
againſt any peace officer for any thing done in the execu- 
tion of this act, until notice in writing ſhall have been 
given to him, or left at his uſual place of abode by the at- 
torney employed againſt him; which notice ſhall contain 
the name and place of abode of the perſon who is to bring 
the action, together with the cauſe of action; and the name 
and place of abode of the attorney ſhall be underwritten 
or indorſed thereon ; and ſuch peace officer may, at any 
time within 14 days after ſuch notice, tender or cauſe to 
be tendered any ſum as amends for the injury complained 
of, to the party complaining, or. to the ſaid attorney; and 
if the fame is not accepted of, the defendant may plead 
fuch tender in bar of ſuch action, together with the ge- 
neral iſſue, or any other plea, with leave of the court; 
and if the jury ſhall find the amends to have been ſuffici- 
ent, or otherwiſe the plaintiff ſhall fail in the action, he 
ſhall have his coſts; and if the plaintiff ſhall prevail hs 
ſhall have ſuch damages as the jury ſhall think proper, to- 
gether with full colts, /. 23. | | 


A War- 


x oO . ooo MR ww — 


Cheat. EO 2 331 


= oy — — „ 

((f ĩͤ v ²˙ iu er 
” — — — . — : - >. —_— 

3 - 75 5 A + > * EG 5 = N : > 7 D. 5 — — HED - 


ae A. Warrant of two juſtices to apprehend an of- 

e by fender; on 33 H. 8. c. 1. 

it of | | . 

EY Weſtmorland, J To the conſtable o. 3 

don- | : | 9 

Vic- X77 HEREAS complaint hath been made unto us whaſe i 

Lave | names and ſeals are hereunto ſet, two of his majeſiy's 1 

uch juſtices of the peace for the ſaid county, and one of us of the | 

the quorum, upon the oaths of A. I. of yeoman, and Hi 

the B. I. 7 yeoman, that on the ———day of ; Wit 

rea- A. O. ef ——— yeoman, did by a falſe privy token [or, 8 

lent. counterfeit letter] that is to ſay, by | here particularize the Y 

the offence] falſely and deceitfully obtain and get into his hands * 

S ag and poſſeſſion {here mention the things] from C. I. of | 1 

ffer contrary to the ſtatute in that caſe made : Theſe are therefore 4 

ons to command you, upon fight hereof, forthwith to bring the . 7 

pay ſaid A. O. before us at — on the ——— day of bi 
to anſwer to the ſaid complaint, and further to be dealt withal * 

nay according to law. Given under our hands and ſeals ib 3 
day of ——, | 4 

fied | | bd 

ced | Cheeſe. See Butter. {| 

_ Chocolate, See Exciſe. 2 9 

een | 

at- | 

ain — | | — 

ume 10 8 ; 

ten Church and Church yard; 

ny | | 

8 1. INE ancient Saxon word is ꝙrce, the Daniſh Orginal — 

10 kircke, the Belgick hercke, the Cimbrick Kirkia worͤ cher 

wo or #urk ; probably from the Greek word zvgiazs;, belong- 


ing to the Lord, or xveiz oixc;, the Lord's houſe : ſo that 
. we have loſt the ancient pronunciation of the word (except 


"ny in the northern parts of England and in Scotland) by 
ci- ſoftening the letters c or ch, as we have done in many 
= caſes; which letters the ancient Greeks and Romans al- 
8 ways pronounced hard, as the letter #, | | 
8 2. In cities and towns corporate, the biſhop (with the con- Venere 
ſent of the mayor, aldermen, and juſtices of the peace, and of e 
= the patron) may unite two churches or chapels ; and make order 


with the like conſent, that the patrons preſent by turns, ha- 
 ving regard to the value of the livings united: and the incum- 
hents thereef ſhall be graduatis, 17 Caf. 2. c. 3. 

3 | 3. Claufes 


332 Church and church vard. 

New churches: 3. Clauſes are commonly inſerted in the ſeveral acts of 
parliament for making proviſion for the rectors of new 
churches, which clauſes give certain powers to juſtices 
of the peace, in relation to the aſſeſſments to be made for 
that purpoſe. And in the caſe of borrowing money for 
rebuilding clergymens houſes, by the 17 G. 3. c. 53. the 
eſtimates are to be ſworn to before a juſtice of the peace 
or maſter in chancery. _ | 

Markets in the 4. No fairs nor markets ſhall be kept in church yards, 1 3 

church yard. Ed. 1. ſt. 2. c. 6. es 

Arreſt inthe 5. Clergymen ſhall nat be arreſted, and drawn out of a 

— _ or church perch or church yard, whilft they attend to divine St 55 
pain of impriſonment of the offender, and ranſom at the king's 
will, and ſatisfattion to the party arrefled. 50 Ed. 3. c. 5. 
3.2015. | 

Alſo it 15 lad, that arreſts in civil caſes ought not to 

be of perſons going to or coming from church ; but that 

a warrant from a juſtice of the peace for the king may 

be executed in ſuch caſes, Cro. Car. 602. Cro Fac. 321, 
3 

But alcho the officer may be puniſhed for the fame ei- 

ther in the ſpiritual or temporal courts, yet the arreſt (if 

not on a Sunday) is good in law. Matſon, c. 34. p. 344. 

Brawling inthe 6. IF any perſon ſhall, by words only, quarrel, chide, or 

| pus 4g or church hratul, in any church or church yard, the ordinary (on proof of 

wy two witneſſes) may ſuſpend every layman, being an offender, 
ab ingreſſu eccleſiæ; and every clergyman from the mini- 
firation of his office, ſo long as he ſhall think meet. 5 & © 
r.. 5 

striking in the 7. F any ſhall ſmite, or lay any violent hands on another 

ae or church >, any church or church yard, he ſhall be deemed ipſo facto 

—_ excommunicate, and be excluded from the fellowſhip and com- 


pany of Chriſt's congregation. 5&6 Ed. 6. c. 4. ſ. 2. 


Lay any violent hands] But churchwardens, or perhaps 
private perſons, who whip boys for playing in the church, 

or pull off the hats of thoſe who obſtinately refuſe to take 
them off themſelves, gr gently lay their hands on thoſe 
who diſturb the performance of any part of divine ſer- 
vice, and turn them out of the church, are not within 
the meaning of this ſtatute, 1 Haw. 139. 55 


Shall be deemed ipſo facto excommunicate] And he ſhall 
not excuſe himſelf by ſhewing that the other affaulted 
him. 1 Haw. 139. 


Ipfo facto] Nevertheleſs, in this and other like caſes, 
there ought either to be a precedent conviction at law, 
= | | which 


s of 


new 
lees 


the 
ace 
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which muſt be tranſmitted to the biſhop ; or elſe the ex- 
communication muſt be declared in the ſpiritual court 
upon a proper proof of th e offence there; for it is implied 
in every penal law, that no one ſha}l incur the penalty 
thereof, til! he be found guilty upon a lawful trial. I 
Haw. 139. | . | 
8. If any ſhall maliciouſiy firike another with any weapon, Striking with a 
in ny church or church yard, or ſhall there draw any weapon Gr ee on oh 
ewith intent t6 ftrike, and ſhall be convicted thereof by verdict ard. 
of 12 men, or confeſſion, or by two witneſſes, before the judges 
of ofſize, or juſtices of the peace in their ſeſſions, he ſhall be ad- 


juaged to have one of his ears cut ; and if he have no ears, 


he ſhall be burned in the check with a hot iron having the let- 


ter F, whereby be may be known and taken for a fray maker 
and fighter; and he ball alſo tand ipſo facto excommunizate. 
5 & C Ed. 6. c. 4. ſ. 3. | ge | 
9. He who ſteals goods belonging to a pariſh church, Sacrilege, 
may be indicted for ſtealing the goods of the pariſhioners. 
1 Haw. 94. | . 5 
For other matters, ſee title Churchwardeus. 


Churchwardens. 
1. Who are exempted from being churchwardens. + 
II. Cbuſing and ſwearing of churchwardens, with 
their duty thereupon. PEE — 40 
III. Their duty in levying rates; and therein of 
veſtries, and ſelect veſtri es. | Ef 
IV, Their duty as to repairs ;, and therein conceru- 
ing church ſeats. - 
J. Their duty as to ſundry other matters. | 
VI. Concerning preſentments ; and therein of fideſ- 
men or alſiſtants. | 7 
VII. Their accounting. | 
VI. Their puniſhment on miſhehaviour. 
1X. Their indemnity on doing their duty. 


J. Who are exempted from being churchwardens. 


I. A Counſellor or attorney ought not to be choſen Attorneys. 
churchwarden : and if he is, he may have a pro- 
hibition, by reaſon of his attendance on. the courts at 


Maſiminſter. 2 Roll's Abr. 272. | 
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334 ͤNCTluhurchwardens. 
Apothecaries 2. Apothecaries, who have ſerved 7 years, ſhall be 
and ſurg:ons. exempted from the office of churchwarden. 6 IV. e. 4. 

And by the 18 G. 2. c. 15. Freemen of the corpora. 


tion of ſurgeons in London are exempted from being 
churchwardens. 


Diſtenting mini- 3. Diſſenting teachers or preachers, in holy orders, 


ders. or pretended holy orders, being duly qualified, are ex- 
empted from the office of churchwarden. 1 W. !. 
c. 18. 


Other difenters. 4. Other diſſenters, N to take upon them the 
office, may execute the ſame by a ſufficient deputy, to be 
appreved of in like manner as other churchwardens. 1 
IF. ſeſſ. 1. c. 18. 
Perſons having 5. All perſons who have proſecuted a felon to con- 
convicted a fe- viction, and the firſt affignee of the certificate thereof, are 
8 exempted from the office of churchwarden, in the pariſh 
where the offence was committed. 10 C11. c. 23. A. 
Perſons ſerving 6. No private man, perſonally ſerving for himſelf in 
in the mulitia. the militia, during the time of ſuch ſervice, ſhall be liable 
to ſerve as churchwarden. 2 G. 3. c. 20. 


I. Ch ing and ſwearing church: 8 with their 


duty thereupon. 


rr. 1 ſhall be choſen yearly in Eafter week, 
ſen and by by the joint conſent of the miniſter and pariſhioners, if it 
— may be; but if they cannot agree, the miniſters ſhall chuſe 
one, and the pariſhioners another. Canons of 1603. 89. 
But where there is a cuſtom for the pariſhioners to 
chuſe both, that cuſtom ſhall continue. Gib/. Codex, 
242. 
Refuſing to take 2+ A . choſen churchwarden, refuſing to take his 
the office. office and oath, may be excommunicated, for the refuſal ; 
and no prohibition will lie. Gibſ. 243. 
And the eccleſiaſtical judge, refuſing to ſwear him, 
may be compelled by a mandamus, Gif. 243. 


Refuſing to 
ſwear them, 


Churchwareen's 4. The churchwarden's oath, as ſaid to have been agreed | 
on, upon mutual conſultation between the civilians and | 


oath, 


common lawyers, | is as follows : 


cc You ſhall ſwear truly and faithfully to execute the 


c office of a churchwarden within your pariſh, and ac- 


* cording to the beſt of your {kill and knowledge pre- 
* ſent ſuch things and perſons as to your knowledge 
«are preſentable by the laws eccleſiaſtical of this realm: 
« ſo 


corpor: 
and tc 
to pur 
are 1:9 
or tak 
241. 


churc 


UI. 


eir 


churchwardens be worn. Can. 118. | hall continue. 


6 ſo help you God and the contents of this bock.“ Gitf. 
243. | | 


Churchwardens being thus ſworn, are ſo far in- Churchwartens 
corporated by law, as to ſue for the goods of the church, * do corporates 
and to bring an action of treſpaſs for them; and alſo | 
to purchaſe goods for the ule of the pariſh; but they 
are lot a corporation in ſuch ſort as to purchaſe lands, 
or take by grant, except in Londmm by cuſtom, Gibſ. 


241. 
6. Churchwardens ſhall continue in office, till the new How long they 
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II, Their duty in levying rates; and therein of veſ- 
| tries and ſelect veſtries. | 


1. The rates muſt be made with the conſent of the ma- Summoning 8 
jor part of the pariſhioners, houſckeepers, or occupiers of veſtry- 
land. In order to which, publick notice of a veſtry (a 
place ſo called from the veſtments of the miniſter kept- 
there) ought to be given the Sunday before, either in the 
church after divine ſervice is ended, or elſe at the church 
door as the pariſhioners come out ; both of the calling 
of the ſaid meeting, and alſo of: the time and place of 
the aſſembling of it, And it will be faireſt then alſo 
to declare for what buſineſs the ſaid meeting is to be 
held, that no one may be ſurprized, but that all may have 
full time before, to conſider what is to be propoſed at 1 
the ſaid meeting. And it is uſual that for half an hour -= 
before it begins, one of the church bells be tolled to give bi 
the pariſhioners notice when Py are met. 5 Co. To 
„ 

2. At the common law, every parifhioner who paid to Who ſhall hare 
the church rates, and no other, had a right to vote. retry in 
Par. L. 56. And thoſe that pay no church rates — Ld 

haye no vote in affairs relating to it, except it be he 

rector or vicar. Mood, b. 1. c. 7. 

3. All perſons who have a vote in the e an. Who may ad- 
equal right, and neither the miniſter nor churchwardens, joura the veſtiy. 
without a ſpecial cuſtom, can adjourn the veliry ; but 
this can only be done by a majority of the whole aſſem- 
bly. Str. 1047. 

4. When the churchwardens and pariſhioners are there Laying th rates. 
met, 3 are to conſider waat ſum of money it will be 
neceſſ. cuary to raiſe for ſuch repairs as Mall then be needful; 
and 
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the pariſh, 


Entring in a 
book, 
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and after they have agreed what ſum is fit, they are to 
make an equal levy. * Degge 171. 
5. And the major part of them that appear, ſhall bind 


the pariſh ; or if none appear, the churchwardens alone 


may make the rate; becauſe they, and not the pariſhio. 
ners, are to be cited and puniſhed, in defect of repairs, 
Gibſ. 220. 

6. It is moſt convenient, that every pariſh act there 
be entered in the pariſh book of accounts, and every 
man's hand conſenting to it be ſet 'thereto; for then it 


will be a certain rule for the churchwardens to go by, 


Par. L. 55. 


Select veſtry. 


Two rates; one 
ſor the fabrick, 
another rer 
Aaments. 


. By cuſtom there may be ſelect veſtries, of a certain 
number of perſons elected yearly, to make rates, and ma- 
nage the concerns of the pariſh for that year: and ſuch 
— is. a good cuſtom. Read. Ch. Service. Gibſ. 246, 
Str. 428. 

8. It is holden, that a rate for the reparation of the 
fabrick of a church is real, charging the land, and not 
the perſon ; but a rate for ornaments is perſonal, upon the 
goods, and not upon the land. Gibſ. 220. 

And in efery's caſe, 5 Co. 67. it was ſolemnly adjudg- 
ed, that the rates for the repair of the church ſhal] Ma lad 


upon every occupier of lands in the pariſh, altho' ſuch 


occupier live in another pariſh; and ſuch per ſon may come 
to the veſtries of the pariſhioners, and vote in the making 
a rate : but he ſhall not be charged towards the orna- 
ments of the church, as for bells, repair of ſeats, bread 
and. wine, clerk's wages, viſitation charges, and the 
like, by reaſon of ſuch lands ; for that the perſonal eſtates 
of the inhabitants are chargeable with every thing that 


doth not'relate to the fabrick of the church, or repairs of 
the fences of the church yard, or ſuch other things as 


concern the freehold. 


And therefore ſome have been of opinion, that church- 


-. wardens ſhould make two rates; one upon lands and 


houſes, which may concern the freehold of the church, 


and another upon perſonal eſtates and Rock, to defray 
other expences. But as this method creates confuſion, ſg 


It is ſeldom practiſed. 


And Sir Simon Degge ſays, that he conceives the law to 


be clear otherwiſe ; and that a foreigner who holds Jands 
in the pariſh is as much obliged to pay towards the bells, 
ſeats, and ornaments, as to the repair of the church ; 


- otherwiſe there would be great confuſion in making Fa Ie 


ral levies, which he never obſerved to be practiſed within 
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is the parſon's; 


Churchwardens. 


But he leaves it a query, among a direr- 
ſty of opinions. P. 173. 

And Mr. Shaw, in his pariſh law, A cited the 
authors who hold theſe different opinions, lays, that the 
practice generally now goes according to the opinion 
laſt mentioned, namely, that foreigners occupying lands 
within the pariſh ſhall be charged to both ; and that the 
ec-lefiaſtical judges, as well as the temporal, for the 


eaſe and convenience which accrues from the making of 


one levy for all do give countenance hereto, and begin 
to treat the cantrary opinion as obſolete and out 2 doors. 
1 9 07 

9. A taxation by the pound rate is the moſt equi table 
way, and not according, to the AYR, of the lay. 


on b. Is C. 7. 
Where lands are in farm, not the leſſor, but the 


e ſhall be rated and pay. Gibſe 221. 


11; An impropriator, tho' bound to repair the chancel, 


1 alſo bound to contribute to the reparations of the church, 


if he hath lands in the pariſh, which are not parcel of the 
parſonage. Gibſ. 221, 223. 

12. If any perſon find himſelf FAR BT at the i ine- 
quality of the aſſeſſment, his appeal muſt be to the eccle- 
haſtical judge. Degge 172. 


And in ſuch caſe, if he will be relieved, he muſt ſhew, 
that he is illegally. or unequally taxed in reſpe& of the 


quantity of his land, as being rated for more than he has, 
of that the land which he hath is over- -rated, or that the 
tate was needleſs, or that ſome lands in the, . pariſh are 
omitted in the rate. I bell, b. 1. c. 7. 

13. If any. refuſe to pay the rates, — Ry F N 
dy tde churchwardens, they are to be ſued for i in the eccle- 
haſtical courts and not elſewhere. Gif, 219.. Dexg⸗ 
In 
Alſo a quaker, ſine 2 to pay church, rates, may be 
ſued, as other pariſhioners, in the eccleſiaſtical; court; 


or he may be proſecuted before the juſtices; of the peace, 


in the lame manner as for his tithes. 


IT. Their duty a as to repairs; ; and therein concerning 
| church ſeats. | 


i 


9 n right, the ſoil and freehold. of the church 
ze uſe of the body of the church, 

and the repair of it, common to the pariſhioners ; and 
YoU; Ic Z the 


Equal pound 


rate. 
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338 | Churchwartens. 


the diſpoſing of the ſeats therein, the right of the ordunuy 
„ 
Who may com- 4 The ſpiritual court may compel the pariſhioners to 
e Jags © repair the body of the church, and may excommunicate 
f every one of them till it be repaired; but thoſe that are 
willing to contribute ſhall be abſolved, till the greater 
part 3 oe to a tax. Read. Ch. Service. 

Difference be- f the churchwardens erect or add any thing new, 

OS ies to the fabrick of the church, utenſils, or churchyard, 

5 * roefa the they muſt have the conſent of the pariſhioners; and if ſuch 

old. additions are in the church, the biſhop's licence is alſo 
neceſſary. But where neceſſary repairs are wanting, the 
greater part of the pariſh will. bind the leſs ; and if the 
major part will not conſent, where repairs are neceſſary, 
the churchwardens may repair without their conſent, if 
upon notice given they refuſe to meet, or when they are 
met, refuſe to make a rate, But if a church fall down, 
the pariſhioners _ not bound to rebuild it. Read, oh 

Service. 1 Vent. 

Maj rity my 4. But if bel be ſo much out of repair, that it is 

_—_— neceſlary to pull it down, er ſo little, that it needs to be 
enlarged, the major part of the pariſhioners may- make a 
rate for new building, or enlarging, as there ſhall- be 
occaſion. This was declared in the 29 C. 2. by all the 
three courts ſucceſſively ; notwithſtanding the cauſe was 
laboured by a great number of e WhO oppoſed the 

| rate, Gibſ. 221. 

Repairing the 5. The parſon, that is, the ſpiritual rector, as alfo'the 
chancel, lay impropriator, are bound by common right to repair 
the chancel, and is thereupon intitled to the chief ſeat 
thetein, unleſs another hath it by preſcription ; yet he 

hath not the diſpoſal of the ſeats RT, but the biſhop, 

Gibf. 223, 224. 

Repairinganiſle, 6. An ifle in a church, which: hack time out of mil 
belonged to a particular houſe, and been maintained and 
repaired by the owner of that houſe, is part of his frank 
tenement, and the ord.nary cannot diſpoſe of it, or inter- 
meddle in it. Gib/. 221. 

Seat inſeparable 7. A feat, or priority in a ſeat, in the body of the 

from the houle. church, may be preſcribed for as belonging to a houſe, if 
it hath been uſed, and alſo repaired, time out of mind, 
by the inhabitants of ſuch houſe. Gihſ. 221. 

And no one can claim a ſeat in a church by preſcrip- 
tion as appendant or belonging to land; but it muſt be 
laid as belonging to a houſe, in reſpect to the inhabitancy 
thereof. od, . CE . 

And 


Churchwardens. 


5 


A 


9 


mary, And therefore a ſeat may not be granted to a perſon 1 
8 and his heirs abſolutely; for the ſeat doth not belong to | 1 
rs to the perſon, but to the inhabitants. Gibſ. 22.1» jt 
iCate i 
t are Hs i 
eater V. Their duty as to ſundry other matters, i 
new, 1. Every churchwarden is an overſeer of the poor, al- Overleer; 1 
= tho' every overſeer of the poor 1s not a churchwarden. 5 
25 A. e. 2. foi To : | | ; f 
allo And in 1 15 C. 2. A churchwarden was committed Wt 
| the by the two next juſtices, as churchwarden, for refuſing 1 
the to account for the money received and diſburſed by him; 9 
ary, but on an habeas corpus he was diſcharged : . becauſe by 10 
t, if the warrant of commitment it ought to appear that he 77K 
FO was overſeer of the poor, for by the ſtatute of 43 El. 1 
den that is annexed to his office of churchwarden, and the 5 
Ch, juſtices have no juriſdiction over him as churchwarden, 5 

p but as overſeer. Dalt. 186. 0 wy 
ts 2. They are to ſee that the church ways be well kept Church way, 5 
o be and repaired. And the right to a church way may be WF, 
ke 2 claimed and maintained by a libel in the ſpiritual court, i* 
8 be 2 Rolls Abr. 287. | | | il 
| the 3. Churchwardens have the care of a benefice during yacancy; 11 
rs its vacancy : Having firſt taken out a ſequettration from Wh: 
the the ſpiritual court, they are to manage all the profits and 1 
EE expences of the benefice for him that ſhall next ſucceed ; 1 
the plough and ſow his glebe; take in the crop; collect 1 
Pair tithes; thraſh out and fell corn; repair houſes and + 
ſeat fences, and the like. And they ſhall take care that | 
t he duriug the vacancy the church ſhall be duly ſerved by a 
hop, curate approved by the biſhop, whom they are to pay 

at out of the profits of the benefice. And if the ſucceſſor 
und thinks himſelf aggrieved by them, he may appeal to the 

and eccleſiaſtical judge, Par. L. 99. Com. Par. Off. go. 
ank 4+ They (or the conſtable) ſhall levy the penalties for Worldly callin; 
deals perſons exerciſing their worldly calling on the Lord's on te Lord's 

us day. 29 C. 2. c. 7. 8 | Je 

the 5. They ſhall ſuffer no plays, feaſts, banquets, ſuppers, profaration of 
wy i church ales, drinkings, temporal courts or leets, lay juries, the church, 
ind, muſters, or any profane uſage to be kept in the church or 

5 church yard. Can. 88. - | 
2 of 6. They ſhall ſee that the pariſhioners reſort to church, Attending divine 

be and continue there orderly, during divine ſervice; and fervice, 
my mall preſent the. defaulters. Can. go. | 
Ang 2Z 2 7. They 
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chn¹ch yards 


Leviing 3209 2 
Sunday for not 
coming to 
Church, 

Spo: ts on the 
Lord's gay. 


Conventicle, 


Recufants. 


Churchwardens. 


7. They ſhall not ſuffer any idle perſons to abide either 


in the church yard, or church porch, during the time of 
divine ſervice or preaching ; but ſhall cauſe them to come 


in, or to depart, Can. 1 

8. They fhall levy the forfeiture of 12d a Sunday, 
on the goods of perſons not coming to church. 1 EI. c. 2. 

9. 17 hey (or the conſtable) ſhall levy the penalty of 
38 4d, for uſing unlawful paſtimes on the Lord's day, 
1 C. . 1. . 

10. They (or the conſtables or overſeers) ſhall levy the 
penalties for being PER at unlawful conventicles. 22 
C. - C. 1. 

. They ſhall, on pain a 201, preſent at the ſeſſions 
once a year, the monthly abſence L om church of all recu- 
ſants, and the names and ages of their children above nine 


pFoears old, and the names of their ſervants. And if the party 


Excommunicate 
perions. 


Ornaments of 


the church, 


Bells. 


Regitter, 


preſented. ſhall be indicted and convicted, the church- 

wardens ſhall have a reward of 40s, to be levied of the 

5 Soods, by warrant of the juſtices in ſeiſions. 
2 

; aha: They ſhall keep excommunicated nn out of 

the church. Can. 885. \ 

13. They ſhall take care to > have i in the- church a Large 
bible, book of common prayer, book of homilies, a font 
of ſtone; a decent communion table, with proper cover- 
ings, the ten commandments ſet up at the eaſt end, and 
other choſen ſentences upon the walls, a reading deſk, 
and pulpit, and cheſt for alms; all at the charge of the 
pariſh. | Can. 80, 81, 82, 83, 84. 

14. I hey ought to keep the keys of the belfrey, and 
to take care that the bells be not rung without good cauſe, 
to be allowed by the miniſter and themſelves. Can. 88. 


15. They ſhall have a box, wherein to keep the regiſter, / 


with three locks and keys, two keys to, be kept 5 them, 
and one by the miniſter ; and every Sunday they ſhall ſee 


that the miniſter enter therein all chriſtenings, weddings, 


& 


and burials that have been the week before; and at the 


bottom of every page, they ſhall (with the miniſter) ſub- 
1cribe their names. And they ſhall, within a month af— 
ter March 25, yearly, tranſmit to the biſhop a oopy e 


of for the year before, ſubſcribed as above. 


And ſuch regiſter, being carefully oreferved; is Wy 


evidence; and the falhfying of it 18 puniſhable at the 


Communicn. 


common law. Gif. 229. 


16. They ſhall, at the charge e of the pariſh; with the 


advice and direction of the miniſter, provide bread and 
Wane 42ajult the communion, Can. 20. 
17. They 


Churchwardens, 441 

17. They (or the overſeers) ſhall levy the penalty of 51 Incumbent, 
for an incumbent not reading the common prayer once a 
month. 13& 14 C. 2. c. 4. 

18. They ſhall collect money on charity briefs, on pain Charity briefs. 
of 201. 4 An. c. 14. | 

19. They ſhall not ſuffer any ſtrangers to preach, but Strange pronch- 
ſuch as ſhall appear qualified on n ſhewing their licence; ers. 
and they ſhall fee that ſuch preachers regiſter or ſubſcribe 
their names in a book to be kept for thar purpoſe, with 
the day when they preached, and the biſhop's name who 
granted the licence. Can. 50, 52. 

20. They ſhall, on certificate from the miniſter, 2pply Burying in 
to the magiſtrates for conviction of offenders in not bury- We. 
1e in woollen, 30 . e.. | 

Perſons who murder themſelves, or die excommu- Perſons denied 

3 are denied chriſtian burial; and therefore the chriſtian burial, 
church wardens are not to ſuffer them to be buried in the 
church er church yard, without ſpecial licence from the 
biſhop. Degge 183. | | 

22. They thall levy the penalties for eating fleſh on fiſh x:tias flech on 
days. 5 Al. c. 5. fiſh Gays. | 

23. They ſhall receive the penalties for ſervants, la- Om ng. 
bourers, apprentices, or journeymen gaming in publick 
houſes. 30 C. 2. c. 24. 

24. They ſhall receive the penalties for tipling and Dru: kenneſs. 
drunken neſs. 4 G. c. 5. 21 G. c. 7. 

25. They (or the conſtable) ſhall levy the penalty for — 
ſuffering tipling. 1 F. c. 9. 

26. They ſhall receive the penalties for hawking ſpiri- $piritvovs 
tuous liquors. 9 C. 2. c. 23. 1,quors, 

27, They (orthe overſeers) ſhall lg the penalty for Cern. 
ſelling corn by a wrong meaſure. 22 C. 2. c. 8. 

28. They (or the overſeers) ſhall receive the penalties Butter and 
relating to butter and cheeſe. 13 & 14C. 2. c. 26. ppc 

29. They, and the overſeers, thall diſtribute amongſt poreigu castle. 


the poor, foreign cattle imported, forfeited, and Wien N 


32 C. N.. 
30. They (or the overſeers) ſhall levy the penalties re- Weights and 
Tating to weights and meaſures. 16C. e.. 1 Gin. rw 
c. 8. 7 
31. They ſhall carry hawkers and | pedlars trading With- twkers and 
out licence, before a Juſtice of the peace. g9& 10 W. P<Clat's. 
2 
32. They ſhall provide cheſts whoreih to lock up the Militia. 
arms, Clothes, and accoutrements of the ien. 2843. 
0. "4 3 - . 1 
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er "00 33. They, together with the miniſter, are to ſign ce. 
8 Wh tificates for the out- penſioners of Greenwich hoſpital, te. 
ſiding within their pariſh, with reſpect to the identity of 
their perſons, in order to the receiving of their penſions, 
So 4. T0. | 

County rate. 34. They (or the overſeers) ſhall pay to the high con- 
ſtables the general county rate, out of their money col. 

lected for the poor. 12 G. 2. c. 29. 2 


Servants fici g 35. They ſhall receive the penalty for ſervants care. | 


houlzs. 


leſsly firing houſes. 6 An. c. 31. 

Tracing bares. 36. They ſhall receive the penalties for tracing hates 
| in the ſnow {and other game penalties.) 1 F. c. 27. 
_— of the 37. They ſhall join with the conſtable and ſurveyor of 
* the highways in chuſing and returning new furveyors, 

| 13 G. 3. c. 78. : 


PIT. Of preſentments ; and therein concerning ſideſinen 
| | or affiſtants. 


Path to preſent, - 1. Churchwardens by their oath are to preſent or cer. 
tify to the biſhop, or his officer, all things preſentable by 
the eccleſiaſtical laws, which relate to the church, mini- 
ſter, and pariſhioners. | | 

Book of articles, 2+ The articles delivered to them for their direction, are 

. for the moſt part founded on the book of canons made in 
the year 1603, and the rubricks of the common prayer. 

Statute preſent- 3. There are alſo ſeveral things which they are bound 

N to preſent by act of parliament; as tipling or drunkenneſs, 

buy the ſtatute of 4 F. c. 5. recuſants by 3 J. c. 4. 
When to preſent. 4. They may preſent as often as they pleaſe, but ſhall 
| not be obliged above once a year where it hath fo been 
uſed, and not above twice any where; except it be at the 

| | biſhop's viſitation, Can. 116, 117. 

Fee for taking in 5. Fer the preſentments of any church or chapel for 

rreientments. one year, the regiſter ſhall have only 4d. Can. 116. 

Minifter may 6. The minitter may preſent where the churchwardens 


pretent, _ neglect. Can. 113. But ſuch preſentment ought to be 


upon oath. 2 Vent. 42. | | 
Sideſmen. #7. In larger pariſhes, there are officers called ſideſmen 
(anciently ſynodſmen, otherwiſe called queſtmen) to aſ- 
{iſt the churchwardens in their inquiries and preſentment 
of offenders: They ſhall be choſen yearly in Eafter week 


by the miniſter and pariſhioners, if they can agree; if 


not, by the biſhop. Can. go. | 
: 8. The 


A ww & ww 5 
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'eyors, 


eſe 


received, and alſo what they have particularly beſtowed in 
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- 8. The fideſman's oath, ſaid to have been agreed on by N 
the civilians and common lawyers, is this: | 


« You ſhall ſwear, that you will be aſſiſtant to the 
« churchwardens in the execution of their office, ſo far as 


„by law you are bound: So help you God.” Guy. 242. 


VII. Their accounting, 


1. At the end of the year, or within a month after at when to ac 
moſt, they ſhall before the miniſter and pariſhioners (at a count. 
veſtry) give up a juſt account of ſuch money as they have 


reparations, and otherwiſe, for the uſe of the church ; and 
ſhall deliver up to the pariſhioners the money and pariſh 
goods in their hands, to be delivered over by them to the 
next churchwardens by bill indented. Can. 89. | | 

2. And if they refuſe, they may be preſented at the next How compelle 
viſitation by the new churchwardens ; or any of the pariſh unt. 
that are intereſted may by proceſs call them to account be- 
fore the ordinary; or the ſucceeding churchwardens may 
have a writ of account at common law, And if they have 
diſdurſed more than they have received, the ſucceeding 
churchwardens ſhall pay what is due to them, and ac- 
count it among their diſburſements, 1 Koll's Abr. 121. 

3. If the cuſtom of the pariſh is, for a certain num- gn, to a 
ber of perſons to have the government thereof, and the ſelect veſty, 
account is given up to them; the cuſtom is a good cuſ- 
tom, and the account given to them a good account, 

Gibſ. 242. 1 ä 

4. Mr. Barlow ſays, that for diſburſements of any ſum, , 
not above 40 s, their own oath is held ſufficient proof 
but for all ſums above, receipts muſt be produced. Barl. 

105. But it may be more ſatisfactory it receipts be pro- 
duced for all. | 7 | 

5. The allowance of the account may be by entring it Allowance of 
in the church book of accounts, and having it ſigned che acc.unt. | 
by thoſe in the veſtry who allow the accounts, Bard. 
toe”? | | | 
6. When they have faithfully accounted, and their ac- 
count is allowed by the miniſter and major part of the 
pariſhioners preſent, itſhall not afterwards be in the power 
of any to make them account again; unleſs fome fraud 
in their accounts is afterwards diſcovered. Mood, b. 1. 
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Watſtc, 


Pariſhioners may 


be evidence 
#g2.nt them. 


Not anſwerable 


tor indiſcretion. 


Peuble coſts. 


Churchwardens. 


E. 7 G. 2. Wainwright and Bagſhaw. The churehwar, 
dens were cited into the court of Litchfield to account, 
They pleaded, that they had accounted at the veſtry ac. 
cording to law. Which plea was rejected; and there. 
upon à prohibition was granted: for the ordinary is not 


to take the account, he can only give a judgment that 
they do account; and to what purpoſe ſhould they be ſent 


back, to thoſe wei bave taken their accounts already, 
str. 974, 1133. 


VIII. Their puniſoment on miſbebaviour. 


1. If the churchwardens waſte the goods of the church, 
the new churchwardens may call them to an account be- 
fore the biſhop, or bring their action at common lay, 
Read. Ch. Service. 

2. And whereas many churchwardens Ren” overſeers, 
and other perſons intruſted to receive collections for the 
poor, and other publick monies relating to the churches 
and pariſhes whereunto they belong, do often miſpend 
the ſame, to the prejudice of ſuch pariſhes, and of the 
poor and other inhabitants thereof; and the parithioners, 
who are the only perſons ſometimes who can make proof 
thereof, have not been allowed to be witnefles againſt 
them: it is enacted, that in all actions to be brought in 


any court at e miner, or at the aſſizes, for the reco- 


very thereof, the evidence of the pariſhioners, other than 
ſuch as receive alms, ſhall be taken and admitted, 3 V. 
„12. 

3. But churchwardens are not anfwerable for indiſcre- 


tion, but for deceit only, if they lay out more ny thag 
is needful. Feed, b. I. c. 7. ä 


IX. Ther 5 5 on doing their duty, 


If any ation be brought againſt any churchwardens, or 
perſons called ſworn men, executing the office of church- 
warden, for any thing done by virtue of their office, they 


may plead the general iſſue, and give the ſpecial matter 


in evidence: and if a verdict is given for them, or the 


plaintiff ſhall be n or diſcontinue, they fhall have 


double coſts. 7 FJ. c. 5. 21 F. c. 12. 
In 


_._ „ 


var. 
unt. 
ace 
ere. 
not 


half to him that ſhall ſue. 21 H. 8. c. 13. 


Churchwardens. -- as 
In Kercbival's caſe, M. 8 Car. An action was brought 

againſt the churchwardens for a preſentment upon com- 

mon fame of incontinency. Upon not guilty, it was 

found for the churchwardens, and moved, that they 

might have double coſts: But it was reſolved, that this 

being merely eccleſiaſtical, is not within this ſtatute ; for 


that the ſtatute was never intended, but where they ſhall 


be vexed concerning temporal matters, which they ſhall 
do by virtue of their office, and not for preſentments con- 
cerning matters of fame. Cro. Car. 285, 286. 


Clergy. 


. Clergymen. 
II. Benefit of clergy. 


I. Clergymen. 


1. Y the 43 El. c. 2 Clergymen are liable to the poor Labie to the 
| rates, for their glebe and tithe, | poor. 

2. And Mr. Hawkins ſays, clergymen are within the And to the highs 
purview of the ſtatutes relating to the repair of highways, ways. 
in reſpect of their ſpiritual poſſeſſions, as much as any 
other perſons whatſoever in reſpect of any other poſſeſ- 
ſions; for the words are general, and there is no kind of 
intimation therein that any particular perſons ſhall be ex- 
empted more than others, 1 Haw. 204. 

3. And it ſeems to be now generally ſettled, that cler- And to other 
gymen are liable to all publick charges impoſed by act of publick charges. 
parliament, where they are not ſpecially excepted. | 

4. No clergyman ſhall take to farm any lands (except Shall not farm, 
he have not ſufficient glebe for the expences of his houſ- 
hold); on pain of 100 a month, half to the king, and 

5. No clergyman ſhall buy to ſell again any cattle, Shan not buy to 
corn, fiſh, wool, wood, victual, or any manner of mer- ſell again, 
chandize ; on pain of treble value, half to the king, and 

half to him that ſhall ſue; and the contract ſhall be void. 
21 H. 8. c. 13. | | | 
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346 Clergv. 


Shall not keep 6. No clergyman ſhall keep any tanhouſe, or any brew. 

—_— houſe but for his own houſe ; on pain of 101 a month, 
half to the king, and half to him that ſhall ſue. 212.8, 
C. IZ. | | 

May be impri- = The ordinary may puniſh clergymen for inconti— 

ones for incon- nency, by committing them to ward or priſon by his diſ- 

NO» cretion. 1 H. 7. c. 4. 

Privilege againſt 8. A perſon lay ing violent hands on a clergyman, may 

an aflault. be puniſhed in the eccleſiaſtical court. 13 Ed. 1. fl. 4. 
Circumſpecte agatis. 2 Inſt. 492. | 

May have the 9. Clergymen in holy orders may have the benefit of 


benefit of clergy clergy a ſecond, or third time, or oftner. 2 H. H. 374, 
more than once. 


— 


Shall not be 20 A clerk in holy orders ſhall not be burned in the 

<a 44 855 hand, but ſhall have the ſame were as if he had been 
burned in the hand; and therefore ſhall not be drawn in 
queſtion in the eccleſiaſtical court, to deprive him, or in- 
flict any eccleſiaſtical cenſure upon him. 2 H. H. 389. 

Shall no* ſerve 11. Lo the intent that clergymen may the better diſ- 


temporal offices. charge their duty in celebration of divine ſervice, and not 
be intangled with temporal buſineſs; if any of them be 
choſen to any temporal office, he may have his writ to be 
diſcharged. 1 [nfl. g6. | 

Shall not ſerve 12. Ecclefiattical perſons have this privilege, that they 

in Wars ought not in perſon to ſerve in war. 2 Ty 

Need not appear 13+. Eccleſiaſtical perſons are not bound to appear at the 


az the torn. torn, or view of frankpledge, 52 H. 3. c. 10, 9 Ed. 2. 


fo 3. 2 Inſt. 4. 

Shall not bear- I4. No clergyman ſhall be arreſted in any church or 

te led in the church yard, whilſt he attends to divine ſervice; on pain 

. of impriſonment of the offender, and ranſom at the king's 
will, and gree to the party arreſted. 50 Ed. 3. c. 5. 1 R. 2. 
c. 15. | | 

But the arreſt notwithſtanding (if not an a Sunday) is 

good in law. ſhe, hy c. 34. p. 344. 

Shall not be t- 15. The body of a clergyman may not be taken by 

ken on a ſtatute force of any proceſs upon a ſtatute ſtaple, or ſtatute mer- 

— chant. 2 [nft. 4. Th 

Nor on a capizs. 16. If an action of treſpaſs, debt, account, or other 
action wherein proceſs of capias lies, be brought againſt a 
clerk in holy orders, and the ſheriff return that he is a 

_ clergyman beneficed, having no lay fee in which he may 

be ſummoned, in this caſe the plaintiff cannot have a 
capias to arreſt his body, but a writ to the biſhop to com- 
pel him to appear. 2 Ia. 4. Degge 157. 


A 17. If 


2 | 17. If a perſon be bound in a recognizance in the chan- Sheriff mall not 1 ; 
th, cery, or in any other court, and he pay not the ſum at rf ue ag 1 
©, the day ; by the common law, if the perſon had nothing 1 
but eccleſiaſtical goods, the recognizee could not have a i 
1ti= levari facias to the ſheriff to levy the ſame of theſe goods, 1 
dif- but the writ ought to be directed to the biſhop to levy the 1 
ſame of his eccleſiaſtical goods, 2 Ia. 4. br 
nay 18. A clergyman ſhall be amerced only according to Shall not be «al 
9 his lay tenement, and not after the quantity of his ſpiri- _ ata 1 
tual benefice. Mag. Chart. c. 14. Gif. 15. i 
of 19. Diſtreſſes ſhall not be taken by ſheriffs, or other of _— not to 1 
743 the king's miniſters, in the inheritance of the church Grid he. {A 
wherewith it was anciently endowed ; but otherwiſe it is taace, 7 
the of late purchaſe. 9 Ed. 2. c. 9. 2 Inft. 4. Gibſ. 18. 1 
een | 20. A clergyman is not bound to pay tolls or other like Shall not pay toll "a 
in cuſtoms, for his eccleſiaſtical goods; and if he be mo- ee 4 
in- leſted therefore, he may have a writ for his diſcharge, OY "Fi 
9. 21 nſt. 4. Gibſ. 21. 5 ba 
life” | And this not only for all the goods and merchandizes N 
not | of clergymen gotten upon their church livings, but alſo „ 
be for all goods and merchandizes by them bought, to be . 
be ſpent upon their rectories and church livings. Degge. 1 
153. 1 
ey 21. Lord Coke, in his readings on the Magna Charta, Obfervation, 1 
| ſays thus; “ True it is, that eccleſiaſtical perſons have 4 
he “ more and greater liberties than other of the king's ſub- "TY 
2. „ jects, wherein to ſet down all would take up a whole J 
volume of itſelf, and to ſet down no example agreeth 1 
or not with the office of an expoſitor; therefore ſome few 1 1 
zin examples ſhall be expreſſed, and the ſtudious reader "FH 
Ys | & left to obſerve the reſt as he ſhall read them in our 1 1 
4. „ books, and other authorities of law.” And the in- Fi 
| ſtances he gives, are chiefly thoſe which are mentioned be! 
iS above; nevertheleſs I do not find any author ſince his Jl! 
time, who hath ſaid what are thoſe other many and great 1 
by | privileges of the clergy ; but the authors do generally ad- 4s 
1 here to theſe particular inſtances, probably as being ſup- A 
| ported by ſo great an authority: Other privileges have 5 
er been aboliſhed, ſince his time, by acts of parliament, and ig 
A the adjudications of the temporal courts; and others per- i 
a haps laſt by diſuſe; and poſſibly ſome of the inſtances | 
ay | abovementioned would have been gone likewiſe, or not 
a looked upon as of ſo much authority, if they had not 
n- been youched by lord Cafe. | 
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Original of the 
henefic ol clergy, 


_ Clergy. 
II. Benefit of clergy. 


J. Original of the benefit of clergy. _ 
II. By what perſons it may be demanded, 
LI. In what caſes it may be demanded. 
V. At what time it muſt be demanded, 
JV. Efett of clergy allowed. 


J. Original of the benefit of clergy. 


Neiently princes and ftates, converted to Chriſtiani- 
ty, in favour of the clergy, and for their encou- 
ragement in their offices and employments, and that they 
might not be fo much intangled in ſuits, did grant to the 
clergy very bountiful privileges and exemptioas ; and par- 
ticularly, an exemption of their perſons from criminal 
proceedings, in ſome capital caſes before ſecular judzes ; 
which was the true original of the benefit of clerzy. 

The clergy increaſing in wealth, power, honour, num- 
ber, and intereſt, afterwards ſet up for themſelves ; and 
that which they obtained by the favour of princes and 
ſtates at firſt, they now began to claim as their right, and 
a right of the higheſt nature, namely, by the law of God; 
and by their canons and conſtitutions endeavoured, and 
in ſome places obtained, vaſt extenſions of theſe exemp- 


tions both with regard to the perſons concerned, to wit, 


not only to perſons in holy orders, but alſo to all that 
had any kind of ſubordinate miniſtration relative to the 


church; and likewiſe in reſpect of the cauſes, exempting 
as far as they could all cauſes of clergymen, as well civil 
as criminal, from the juriſdiction of the ſecular power, 
and wholly ſubordinating them immediately and only to 
the eccleſiaſtical juriſdiction, which they, ſuppoſed to be 
lodged firſt in the pope by divine right and inveſtiture 
from Chriſt, and from the pope ſhed abroad into all ſub- 


erdinate and eccleſiaſtical juriſdiction. 


And by this means they endeavoured, and in ſome 
kingdoms and for ſome ages obtained, that there was a 
double ſupreme power in every kingdom : the one eccle- 
ſtaſtical, abſolute, and independent upon any but the pope, 
over eccleſiaſtical men and cauſes ; and the other ſecular, 


of the king, or civil magiſtrate, 


— . 
But this claim of exemption, altho' it obtained much 


in this kingdom, yet grew ſo burdenſome, that it was 
f | | from 


Clergy. 449 
from time to time qualified and abridged by the civil 
power, ſometimes by acts of parliament taking it away in 
ſome caſes, ſometimes by the interpretation and conſtrue- 
tion of the judges, and ſometimes by the contrary uſage 
ef the kingdom: for eccleſiaſtical canons never bound in 
England farther than they were received, and ſo had not 
their authority from their own ſtrength and obligation, 
but from the uſages and cuſtoms of the kingdom that ad- 
mitted them, and only ſo far forth as they were ſo ad- 


mitted. 4 
And thetefors if they were indicted in caſes criminal, MW 
li- but not capital, nor wherein they were to loſe liſe or mb. „ 
u- there the privilege of clergy was not allowed; and there- | 11 
ey fore not in indictments of treſpaſs or petit larceny. AR 
ac Alſo it was not allowed them in high treaſon. F | 
r- But, at the common law, in all cafes of felony or petit | 
al treaſon, clergy was allowable, excepting two, lying in th 
83 | wait, and burning of houſes, (which were looked upon as "IP 
hoſtile acts, and the authors of them therefore not intitled „ 
n- to the common N of po rang 2 i H. ITY F 
ad 330. "A 
1d ky 
1d II. By what ye 11 may be demanded. Y 
1: | N 
id . BYA favourable interpretation of the Ratutes relaring Who may de- j 
p- to the benefit of elergy, not only thoſe actually admitted wand it 1 
t, into ſome inferior order of the clergy, but alſo thoſe who TOY ION WH 
at were never qualified to be admitted into orders (which e. Ti 
he was formerly tried by putting them to read a verſe) have N | 
1g | been taken to have a right to this privilege, as much as 1 
7 perſons in holy orders. 2 Haw. 338. | IF 
"> | 2. But by the common law, a-woman could not Rave Women, 
to the benefit of clergy : but now by the ſtatute of 3 V. 
be c. 9. a woman convicted or outlawed for any felony, for 
re which a man might have his clergy, fhall upon praying 
J- the benefit of that ſtatute, be ſubject only to ſuch pu- 
niſhment as a man would be in the like caſe. | 
ne 3. Lord Hale ſays, 3 perſon convicted of hereſy, a Jew, Hereticks, x _ 
A or.a Turk, ſhall not have their clergy ; ; but a perſon ex- Turks, perious 
"3 communicate ſhall' have his clergy, 2 H. H. 373. FUTON 
A But by the 5 An. c. 6. which aboliſhed the ceremony 
r, of reading, the wall of partition (as Sir Michael Fofter 
| expreſſes it) between ſubject and ſubject under one and the 
h ſame degree of guilt, is taken” away; which meaſure in- 
AS titled to the. indulgence of the law, in common with the 
m delt of their fellow ſubjects,” all thoſe who before we e 


ſuppoſed 
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which they called the neck verſe, was commonly made 
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Nad clergy once. 


Durniog in the 
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Burning not a 
concluſive proof 


dot the convic- 


ton, 


Convidtion hiw 
do be certified, 


How it may be 
ot herwile certi- 
. fied, 
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ſuppoſed to be under a legal incapacity for orders as Jews, 
and ſome others were, and likewiſe thoſe who in pre- 
ſumption of law were not qualified in point of learning, 
of which reading a ſcrap of Latin (viz. miſerere mei Deus) 


the teſt. And from this period, the meaſure of puniſh- 
ment hath been governed by the degrees of real guilt, 
and not by the function or abilities of the offender, 
Feſt. 305, 66 | 

4. By the 4 H. 7. c. 13. Every perſon (not being 
within orders) who hath once been admitted to hisclergy, 
{hall not be admitted to the ſame a ſecond time. 


5. And if he is convicted of murder, he ſhall be marked 


(unleſs he is a peer, 2 H. H. 376) with an M, on the 


brawn of the left thumb; and if for any other felony, 


with a T. 4 H. 7. c. 13. 


| 3 | a 
6. But he ſhall not be ouſted of his clergy, by the bare 
mark in his hand, or by a parol averment, without the 
record teſtifying it, or a tranſcript thereof (according to 


the following ſtatutes). 2 H. H. 37 3. 
And therefore the burning in the hand ſeemeth now to 


be of little uſe, and (as Sir Michael Fofter obſerves) can 


ſcarcely be called even ſo much as a ſlight puniſhment ; 
but rather a piece of abſurd pageantry, tending neither to 


the reformation. of the offender, nor for example to others; 
to wit, burning the offender in the hand with an iron 


ſcarcely heated. Fe. 372. 


7. By 34 C 35 H. 8. c. 14. The clerk of the crown, 


or of the peace, or of aſſize, ſhall certify a tranſcript 
briefly of the tenor of the indictment, outlawry, or con- 
viction, and attainder, into the king's bench in 40 days: 


And the clerk of the crown, when the judges of aſſize | 
or juſtices of the peace write to him for the names of 


ſuch perſons, ſhall certify the ſame with the cauſes of the 
conviction or attainder, | | 

enaQs, that the clerk of the crown, clerk of the peace, 
or clerk of aſſize, where a perſon admitted to clergy ſhall 


8. Another method is given by the 3 W. c. g. which 


be convicted, ſhall at the requeſt of the proſecutor, or any 
other on the king's behalf, certify a- tranſcript btiefly 


and in few words, containing the effect and tenor of the 


_ indictment and conviction, of his having the benefit of 
_ clergy, and the addition of the party, and the certainty 


of the felony and conviction, to the judges where ſuch 


perſon ſhall be indicted for any ſubſequent offence, /. 7. 
5 | 9. Alſe 
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ſame perſon, iſſue muſt be joined upon it, and it mult be 
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9. Alſo it ſeems, that if the party deny that he is the How tried wle. 
ther he is the 


: : | ſame perſon, 
found upon trial that he is the ſame perſon, before he can xi 


be ouſted of ciergy. 2 H. II. 373. 


IL. In what caſes it may be demanded. 


1. By the 25 Ed. 3. fl. 3. c. 4. All manner of clerks, Pormerly allow. 
who ſtall be convicted before the ſecular judges, for any ed in all felonies. 
treaſons or felonies, touching other perſons than the king 
himfelf, ſhall have the privilege of the holy church. 

2. Clergy was never allowed in this nation in caſes of Put not in trea- 
high treaſon, nor is it allowed on indiciments of petit ſon or petit la- 
larceny or treſpaſs ; but by the above recited act, clergy ©" 
was allowed in all treafons and felonies, except treaſon 
againſt the King: So that after this ſtatute the benefit of 
clergy might be pleaded and allowed in all other treaſons 
and felonies. Hale's Pl. 230. 2 H. H. 326. 

3. Conſequently, wherever clergy is not allowable in Clergy taken 
any other caſes, it is taken away by ſome ſubſequent act ?y by ftatutes, 
of parliament: AHale's Pl. 230. | 

4. Conſequently, where a new felony is made by an Allowed in new 
act of parliament, clergy is to be allowed, unleſs ex- fflonies, _ 
preſsly taken away by ſuch ſtatute. Hales's Pl. 230. ape 25 

And if it maketh a new felony, and takes away clergy 
not generally, but in ſuch or ſuch cafes, regularly in 
other caſes, clergy is allowable. 2 H. H. 335. 4. 3 

But if the ſtatute enacts generally, that it ſhall be fe- 
lony without benefit of clergy, or that he ſhall ſuffer as 
in caſe of felony without benefit of clergy, this excludes 
it in all circumſtances, and to all intents, - 2 H. H. 

55 9 „ 51 2 8 
1 It follows further from what hath been ſaid, that in Therefore where 


clergy is exclude 


all caſes where an act of parliament ouſteth clergy, in caſe e 


of any felony, the indictment muſt preciſely, bring the men: mutt bring 


party within the caſe of the ſtatute : otherwiſe, altho' the oi-nce witha, 


in the ſtatute, 


poſſibly the fact itſelf be within the ſtatute, and it may 
ſo appear upon the evidence, yet if it be not ſo alledged 
in the indictment, the party, tho' convict, ſhall have his 
clergy. 2 H. H. 336. 
But altho' the caſe be ſo laid in the indictment, that 
it comes within the ſtatute, to exempt the priſoner from 
clergy, yet if upon the evidence it fall out, that tho' it 
be a felony, yet it is not ſo qualified as laid in the indict- 
ment, the jury ought to find him guilty of the felony 

| ſimply, 
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452 Clergy. 
ſimply, but not as to the matter laid in. the indictment, 
and thereupon the priſoner ſhall be admitted to his clergy; 


and this is commonly done. 2 H. H. 366. 
Inditment ona 6. But if the offence was capital at the common law, 


| Ratute whicn and a ſtatute only excludes it from clergy ; the indictment, 


ouſteth of elerzy 


an offence which in ſuch caſe need not conclude again/t the form of the fla. | 


was felony at ute, becauſe the ſtatute doth not alter the nature of the 

eommon law. fence, but leaves it to its proper judgment, and only 

takes away a perſonal privilege of exemption from ſach 

. judgment. 2 Haw. 342. 

Acceffary, + 7. Furthermore, from what bath been obſerved os 
it follows, that where an act taketh away clergy from the 
principal, and faith nothing of the acceſſary; the acceſ- 
faries, as well before as after, ſhall Dave, \theix clergy, 


11 Co. 37. WO 355. 


oy 2 At what zime it oy be bd, 


To be demanded 1. By the ancient common law, the benefit of clergy 
after conviction. was demanded as ſoon as the priſoner was brought to the 


bar, before any indictment or other proceeding againſt 
him; but this was found a great inconvenience to the pri- 
ſoner, becauſe poſſibly he "mighz have- been acquitted of 
the felony; or if not, yet in caſe of an inqueſt of office, 
he loſt his challenges to ſuch inqueſt, and yet upon ſuch 


inqueſt found, he forfeited his goods, and the profits of 


his lands; and therefore Priſet Ch. J. with the advice of 

the other judges, in the reign of H. 6. for the fafety of 

the innocent, would not allow the priſoner the benefit of 

2 clergy before he had pleaded to the felony, and (having 
; the benefit of his challenges and other advantages) had 


been convicted thereof: which courſe had been generally 


| obſerved ever ſince. 2 Inf. 164. 2 H. H. 378. 
May be allowed 2 And this benefit of clergy may be allowed by the 


tho? not de- court in diſcretion, tho the * challenge it not. 


a Pl. 239. 


e e Efer of clergy allowed. 


Perſons having 1. perſons admitted to their . may be evntinecd 
their cleigy may in priſon as a ane puniſhment, not Og one years 


be f 
ee 18 El, c. 7. 


3 nt It! | | As had 


nt, 


2) 3 


ned 


ar. 


nd 
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2. And by 4 G. c. 11. Perſons convicted of offences 


353 


May be tranſ- 


within benefit of clergy (except receivers and buyers of 8 


ſtolen goods) may, inſtead of being whipped and burnt 
in the hand, be tranſported for ſeven years. = 

3. And by the 19 C. 3. c. 74. When any perſon ſhall 
be convicted of any felony within the benefit of clergy, 
for which he ſhall be liable to be burned in the hand, the 
court may, if they think fit, inſtead thereof, impoſe upon 
the offender a moderate pecuniary fine; or otherwiſe, in- 
ſtead of ſuch burning, in any of the caſes aforeſaid, except 
manſlaughter, may order the offender to be once or of- 


tener, but not more than thrice, either publickly or pri- 


vately whipped, ſuch private whipping to be in the pre- 


ſence of not leſs than two perſons, beſides the offender 


and the officer who inflicts the ſame; and in caſe of 
female offenders, in the preſence of females only. 


43 


court of the power now veſted in them, of detaining ſuch 


offender in priſon for any time not exceeding, one year, 


or of committing him to the houſe of correction or other 


Providud. that this ſhall not extend to deprive. the 


May be fined or 
whipped, ; 


publick workhouſe, to be kept to hard labour for any 


time not leſs than ſix months, nor exceeding two years: 
but ſuch perſon, after ſuch burning, or after ſuch whip- 
ping or fine, may be fo detained or committed, and 
with ſuch accumulated puniſhment, in caſe of eſcape 


from ſuch houſe of correction or workhouſe, as if this 


act had not been made. ſ. 4. | 
4. A perſon admitted to his clergy, forfeits all his 
goods that he hath at the time of the conviction, 2 H. 
H. 388. ; = 
5. But prefently upon his burning in the hand, he 
ought to be reſtored to the poſſeſſion of his lands, and 


Shall forfeit 
their goods. 


But not lands. 


from thenceforth to enjoy the profits thereof. 2 H. H. 


388. 5 | 

b. Alfo, it reſtores him to his credit; and conſequently 
enables him to be a good witneſs. 2 Haw. 364. 

7. And it is holden that after a man is admitted to 
his clergy, it is actionable to call him felon ; becauſe 
his offence being pardoned by the ſtatute, all the in- 
famy and other conſequences of it are diſcharged, 2 
Haw. 365. | | 


Von. I, © 


Credit reſtored, 
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Clerk of the peate. 


Who ſhall ap- I. IHE cuftos rotulorum ſhall appojnt an able and 
eint. ſufficient perſon, reſiding in the county or di- 
viſion, to execute the office of clerk of the peace, dy 
himſelf or his ſufficient deputy (to be allowed of by the 
ſaid cuftos rotulorum, 37 H. 8. c. 1.) ; and to take and 
receive the fees, profits, and perquiſites thereof, for ſo 
long time only as fuch clerk of the peace ſhall well de- 
mean himſelf in his ſaid office. 1 V. c. 21. / 5. 
Office not to be 2. But the cuſſos rotulorum ſhall not ſell the place of 
fold, - clerk of the peace, or take any bond or other aſſurance 
to receive any reward, fee, or profit, directly or indirectly, 
to Him or to any other perſon for fuch appointment; 
on pain that ſuch cu/tos rotulorum ſelling, and ſuch clerk 
of the peace buying, ſhall be diſabled to hold their re- 
ſpective places, and ſhall each forfeit double value of the 
| thing given, to him who ſhall ſue. 1 V. c. 21. ,. 8. 
Qath, 3- And every clerk of the peace, before he enters upon 
the execution of his office, ſhall in open ſeffions take the 
oath following : \ 


« I A. B. do ſwear, that I have not, nor will pay any 
ſum or ſums of money, or other reward whatſoever, 
nor given any bond or other affurance to pay any mo- 
ney, fee, or profit, directly or indirectly, to any per- 
ſon or perſons whomfoever, for ſuch nomination and 


appointment: So help me God.” 1 . c. 21. f. 9. 


Qualifying. 4. He ſhall moreover take the oaths of allegiance, ſu- 
premacy, and abjuration, and perform the other requi- 
| ſites, as other perſons who qualify for offices. | 

Not to act as ſo- 5. No clerk of the peace, or his deputy, ſhall act as 
kcitor, ſolicitor, attorney, or agent, or ſue out any proceſs at any 
general or quarter ſeſſions, where he ſhall execute the 
office of clerk of the peace or deputy ; on pain of 5ol, 
to him who ſhall ſue in twelve months, with treble coſts. 

22 G. 2. c. 46. /. 14. 
Shall certiſy 6. The clerk of the peace ſhall certify into the king's 
n. bench, the names of ſuch as be qutlawed, attainted, or 


convicted of felony. 34 £9 35 H. 8. c. 14. 


Shall de' iver 7. He ſhall deliver to the ſheriff, within twenty days 
_ to the after Sep. 29. yearly a perfect eſtreat or ſchedule of all 


fines, 


Clerk of the peace. 355 
fines, and other forfeitures in ſeſſions. 22& 23C. 2. 


c. 22. /. 7+ | | 

8. £2 ſhall alſo yearly, on or before the ſecond Mon- shall dehver ef- 
day after the morrow of All Souls, deliver into the court treats into the 
of exchequer a perfect duplicate, certificate, and eſtreat eee 
of all ſuch eſtreats and ſchedules delivered to the ſneriffs; 
on pain of 501, half to the king, and half to him that 
ſhall ſue. 22 & 23 C. 2. c. 22. f. 8. And moreover he 
may be amerced for the ſame, by the barons of the ex- 
chequer. 3 C. c. 15. | | | | 

9. And he ſhall, upon delivery of the ſaid eſtreats into upon oath, 
the court of exchequer, take the following oath, to be 
adminiſtered by one of the barons ; 
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« You ſhall ſwear, that theſe eſtreats, now by you de- 
« ljvered, are truly and carefully made up and examined, 
“ and that all fines, iſſues, amerciaments, recognizances, 

and forteitures, which were ſet, loſt, impoſed, or for- ht 

e feited, and in right and due courſe of law ought to be 
« eftreated in the court of exchequer, are, to the beſt of 
« your knowledge and underſtanding, therein contained; 
« and that in the ſame eſtreats are alſo contained and ex- 
« preſſed, all ſuch fines as have been paid into the court, 
« from which the ſaid eſtreats are made, without any 
« wilful or fraudulent diſcharge, omiſſion, miſnomer, 


y e or defect whatſoever.” 4 & 5 W. c. 24. J 5. 


10. And if he ſhall ſpare, take off, diſcharge, or con- Penalty of con- 
ceal any ſuch fine or forfeiture, unleſs it be by rule of ling fnes. 
court, he ſhall forfeit treble value, half to the king, and 
| half to him that ſhall ſue ; and ſhall alfo forfeit his office, 
and be incapable to be employed in any office where 
the revenue is concerned. 22 & 23 C. 2. c. 22. f. g. 
11. The clerk of the peace is not bound to enter judg- Fee: 
ment, or the like, at the ſuit of any, without having the 
fee due for the ſame; but if the court order any thing 
7 without ſuit of another, to wit, ex officio, there he ought 
to enter the ſame without having any fee for the entring 
| thereof. Crom. 159. 1 a | 
15 Alſo Mr. Crempton ſays, he ſhall have for every recog- 
nizance of the peace taken in court 2s, and for every 


1 releaſe of the peace there 28, and for proceſs awarded 

a againſt any to find ſurety of the peace 28s. Crom. 160. 
And by 10 C11 V. c. 23. he ſhall have only 2s for 

1 drawing an indictment of felony ; and if it is deſective 

| he ſhall draw a new one gratis, on pain of 51 with ſull_ 

* eoits to him that ſhall ſue. /. 7, 8. 


Aa2 | 5 His 


356 


May be diſplaced 


Clerk ok the Peace. 


His fees alſo in divers other cafes are ſpecially limited 
by act of parliament: and it ſeemeth to be one of the 


deſiderata in the juſtices law, that the clerk of the peace's 


fees are not aſcertained in all inſtances, even as thoſe of 
the other clerks to juſtices of the peace by the ſtatute of 
the 26 G. 2. c. 14. And withal it might be requilite to 
infert in the table to be agreed on for that purpoſe, by 
whom the ſame ſhall be paid in the feveral inſtances re- 
ſpectively, and what ſhall be the courſe of recovering the 
fame on nonpayment. | 


12. If any clerk of the peace ſhall miſdemean himſelf 


ber miſbchaviour- jn the execution of his office, and thereupon a complaint 


} 


and charge in writing of ſuch miſdemeanor ſhall be exhi- 
bited againſt him, to the juſtices in ſeffions, the ſaid juſ- 
tices may, on examination and due proof thereof openly 
in the ſaid ſeſſions, ſuſpend or diſcharge him from the ſaid 
office; and in ſuch caſe, the cy/fos rotulorum ſhall appoint 
another able and ſufficient perſon, reſiding in the ſaid 
county or diviſion, to be clerk of the peace. And in caſe 


of refuſal or neglect to make ſuch appointment, before 


the next general quarter ſeſſions, the juſtices in ſeflions 
may appoint one. 1 . c. 21. /. 6. | 

His duty in other matters is interſperſed where it falls 
in amongſt the Other titles of this book. | 


Appointment of a clerk of the peace on the 37 UH. 
| MIO I, C2. 


Fi Orafmuch as the office of clerk of the peace for the county 
0 is now void, by the death of gentle- 


man, late clerk of the peace for the ſaid county ; Know all men 
cuſtos rotulorum of the county 


by theſe preſents, that 1 
aforeſaid, do hereby nominate, elett, appoint and aſſign C. P. 
gentleman, an able and ſufficient perſon, inſiructed and learned 
in the laws of England, and reſiding in the ſaid county, to be 
clerk of the peace for the ſaid county ; to bold, execute, and 
enjoy the office of clerk of the peace for the county aforeſaid by 
himſelf or his ſufficient deputy ; and to take and receive the 
fees, profits and perguiſites thereof, ſo long as he Hall well, 
Juſily, and hongſily demean himſelf in his ſaid office. In wit- 
neſs whereof I the ſaid have hereunto ſet my hand and 
ſeal, the day of ———— tin the year- 


Clipping 
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bh | Clipping money. See Coin. 

of Cilockmaking. See Servants. 

N Cloth and Clothier. See TUoollen Panukac⸗ 

= Coaches and Chairs. See Exciſe and Hackney [; 
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ſe :- B* the 30 C. 2. ff. 1. e. 8. and 6 F 7 NV. c. 10. 

= and 11 G. 2. c. 15. for the admeaſurement of keels, 

ns boats, waggons, wains, carts, and other carriages, uſed 

| for the carrying of coals in the ports of Newcaſtle, Sun- 

18 derland, and the other members of the port of Netocaſtle; 


and by the 15 G. 3. c. 27. for extending the like regu- 
lations to the other ports of this kingdom: If, atter 
the admeaſurement thereof by the commiſſioners appoint- 
5 ed for that purpoſe, the marks ſhall be removed or alter- 
ed; every perſon who had a hand in or was privy to the 
doing thereof, ſhall, on conviction upon the oath of one 
witneſs before one juſtice, forfeit 101 by diſtreſs, half to 
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7 the king and half to the diſcoverer ; and for want of diſ- | 
5 treſs, ſhall be committed to the common gaol for three $i 
months. | 

4 Concerning the weights, meaſures, and prices of coals, 8 
1 eſpecially in and about London, and alſo concerning the 30 
* duties thereupon, there are regulations made by above 4 
2 forty different acts of parliament ; which, not being ob 1 
| general concern, are here omitted, 5 
y | 155 
e 5 15 
, . . Ft! 
he For the deſtroying of coal works ; ſee Title Mines. 1 
#. 7 Cocoa nuts. See Excite. Þ 
: Coffee. See ErLiie. 1 
; Aa 3 Coin. 
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Weights for coin. 


Denominating 
the value ot coin. 


Coin. 


For matters common to this with other treaſons, 
| ſee title Treaſon. 


I, CO! N, in French, fignifieth a corner, and from 

thence hath its name (according to Lord Cote) be- 
cauſe in ancient times meney was ſquare, with corners, 
as it is in ſome countries to this day. 1 1ſt. 207. 

Others derive this word, which in the old French is 
written caign; as alſo the Italian cunio, and the Spaniſh 
cuno, from the Greek work xowes, communis ; becauſe mo- 
ney is the common mean or inſtrument of traffick. 

But theſe derivations ſeem too artificial. The word doth 
properly ſignify a wedge, as the Latin cuneus; and hath a 
verb belonging to it in the ſeveral languages: and is tranſ- 
Jated to lawful money; either from the form of a wedge, 
ingot, or lingot (linguetta) in which bullion was tranſ- 
ported from all antiquity ; or elſe from the inſtrument, 
a wedge or chiſſel, with which, in trade, theſe lingots 
were occaſionally cut to the weight required, as they are 
at this day in the Eaſt Indies, with ſheers. 

2. No other weight, than ſuch as ſhall be ſtamped or 
marked by the officer appointed by his majeſty for that 
purpoſe, ſhall be ſufficient in law for determining the 
weight of the gold and filver coin, And if any perſon 
ſhall counterfeit ſuch ſtamp or mark, or knowingly ſell 
any weight with the impreſſion of ſuch counterfeit ſtamp 
thereon ; or ſhall wilfully increaſe or diminiſh any ſuch 
weight after it has been ſo ſtamped or marked ; or uſe any 
ſuch weight in weighing the gold and ſilver coin of this 
realm, knowing the ſame to be fo increaſed or diminiſhed : 
he ſhall, on conviction before two juſtices, forfeit any 
ſum not exceeding g01, half to the king, and half to him 
that ſhall inform or ſue ; and in default of payment, he 
{hall be committed to the common gaol or houſe of cor- 
rection for any time not exceeding three months. 14 C. 3. 
c. 92. | 

3- The legitimation of money, and the giving it its 
denominated value, is one ſpecial part.of the king's pre- 
rogative. 1 H. H. 188. : 

But in order to fix the value, the weight and finenefs 
of the metal are to be taken into conſideration : When a 

| | OS given 


Coin. 359 

given weight of gold and ſilver is of a given fineneſs, it 
is then of the true ſtandard, and called Sterling metal, 
and of this ſterling metal all the coin of the kingdom muſt 
be made by the ſtatute of the 25 Ed. 3. /t. 5. c. 13. 80 
that the king's prerogative ſeemeth not to extend to the 
debaſing or enhancing the value of the coin below or 
above the ſterling value. 1 Black}. 278. 

4. And the king may by his proclamation legitimate Legitimating | 
foreign coin, and make it current money of this kingdom, foreign coin. 
according to the value impoſed by ſuch proclamation. 

1 H. H. 192. | 1 

And therefore both Engliſb money, coined by the king's 
authority, and foreign coin made current by proclamation, 
are within the denomination of lawful money of England. 

1 Inſt. 207. | | 

But of this latter ſort there is none at preſent in England; 


Portugal money being only taken by conſent, as approach- 
ing neareſt to our ſtandard, and falling in tolerably well 


with our diviſions of money into pounds and ſhillings, 
but no perſon is obliged to take it. 4 Black}t. 89. 
5. And only gold or ſilver coin, and not braſs or cop- copper coin. 
per, are within this denomination. 1 Haw. 42. 
And no perſon can be inforced to take in payment any 
money but of lawful metal, that is of filver or gold. 
2 Inſt. 577. Except for ſums under ſixpence. 1 H. H. 
195 „ 7 
6. By the ſtatute of 25 Ed. 3. fl. 5. c. 2. it is made Counterfeiting? 


treaſon to counterfeit the coin of this realm: That is the coin of this 


to ſay, whether the perſon utter it or not. 3 nf. 16. qc 
1 Haw. 42. | 
7. And if any perſon ſhall falſely forge and counterfeit Commuting 
any ſuch kind of coin of gold or ſilver, as is not the „ . 
proper coin of this realm, and ſhall be current therein by 
the king's conſent: he, his counſellors, procurers, aiders 
and abettors ſhall be guilty of high treaſon. 1 Aar. 
e. 2. c. 6. 5 1 


8. By the 5 El. c. 11. Clipping, waſhing, rounding, Clipping, 4 | 


or filing, for lucre or gain, any the proper coin of this ing, fung. 
realm, or the dominions thereof, or of any other realm 
current within this realm by proclamation, ſhall be ad- 


| Judged. treaſon in the offenders, their counſellors, con- 


ſenters and aiders. 

9. And by the 18 El. c. 1. If any perſon ſhall, for lucre f-, 
or gain, by any art, ways, or means, impair, diminiſh, @&miniſhag 
falſify, ſcale, or lighten the proper coin of this realm, or Flütyin 
any the dominions thereof, or the coin of this realm al- 
lowed to be current (at the time of the offence committed) 

1 A a 4 | by 
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Colouring. 


ſixpence: he, his counſellors, aiders, and abettors ſhall 


be guilty of high treaſon. Proſecution to be in ſix 
months. | | 


Counterfeiting 
halfpence and 
farthings, ' 


| Coin. 


by the king's proclamation ; he, his counſellors, conſent. 


ers, and aiders ſhall be guilty of treaſon. : 

10. And if any perſon (not employed in the mint) ſhalt 
mark on the edges any the current coin of this kingdom; 
or, if any perſon whatſoever ſhall mark on the edges any 
of the diminiſhed coin of this kingdom, or any counterfeit 
coin reſembling the coin of this kingdom, with letters or 
grainings, or other marks or figures like unto thoſe on the 
edges of money coined in the mint; he, his counſellors, 
procurers, aiders, and abettors ſhall be guilty of high trea- 
ſon. 8& 9 M. c. 26. f. 3. Proſecution to be in {ix 
months. 1 An. ft. 1. c. . | 

11. Alſo, if any perfon ſhall colour, gild, or caſe over 
with gold or ſilver, or with any waſh or materials pro- 
ducing the colour of gold or filver, any coin reſembling 
any the current coin of this kingdom, or any round 
blanks of baſe metal, or of coarſe gold or coarſe ſilver, 


of a fit ſize and figure to be coined into counterfeit milled © 


money, reſembling any the gold or filver coin of this 


kingdom; or if any perſon ſhall gild over any filver blanks 


of a fit ſize and figure to be coined into pieces reſembling 
the current gold coin of this kingdom; he, his counſel- 
Jors, procurers, aiders, and abettors ſhall be guilty of 
high treaſon. 8& g W. c. 26. ſ. 4. Proſecution to be 


in three months. /. 9. 


And by the 15 £9 16G. 2. c. 28. If any perſon ſhall 


waſh, gild, or colour any lawful or counterfeit filver coin 


called a ſhilling or ſixpence, or add to or alter the impreſ- 
lion, or any part thereof, on either ſide, with intent to 
make ſuch ſhilling or ſixpence reſemble a guinea or half 
guinea ; or ſhall any way alter or colour halfpennies or 
farthings, with intent to make them reſemble a ſhilling or 


12. Lord Hale, ſpeaking of copper halfpence and far- 
things, makes it a quzry, whether the counterfeiting of 
them be not treaſon within the ſtatute of 25 Ed. 3. but 


inclines to the negative. 1 H. H. 195, 211, 212. 


And with this agrees the ſenſe of the legiſlature, in the 
ſtatute of 15 & 16G. 2. c. 28. which reciting that whereas 


the counterfeiting of the copper coin of this kingdom is 
only a miſdemeanor, and the puniſhment often very ſmall, 


therefore enacteth, that if any perſon ſhall coin or coun- 
terfeit braſs or copper halfpence or farthings ; he, his 


counſellors, aiders, and abettors, ſhall ſuffer two years 


impriſon- 


Coin. 
impriſonment, and find ſureties for their good behaviour 
for two years more. ſ. 6. | | 

And further, by the 11 G. 3. c. 40. If any perſon 
ſhall make, coin, or counterfeit any of the copper mo- 
nies of this realm, commonly called an halfpenny or 
farthing ; or ſhall buy, ſell, take, receive, pay, or put 
off any counterfeit copper money, not melted down or 
cut in pieces, at or for a lower rate or value than by its 
denomination it doth import or was counterfeited for ; 
he ſhall be guilty of felony {but within clergy.] And 
one juſtice, on complaint upon oath that there is juſt cauſe 
to ſuſpect, that any perſon hath been concerned in coun- 
terfeiting the copper monies of this realm, may by his 
warrant cauſe the dwelling houſe, room, workſhop, out- 
houſe, yard, garden, or other place, belonging to ſuch 
ſuſpected perſon, to be ſearched for tools and implements 
for coining ſuch copper monies: And- if any ſuch tools 
or implements ſhall at any time be found hid or concealed 


in any place ſo ſearched, or be found in the cuitody of 


any perſon whatſoever not employed in his majeſty's mint, 
nor having the ſame by ſome lawful authority ; it ſhall be 
Jawful for any perſon whatſoever diſcovering the ſame, to 
ſeize ſuch tools or implements, and carry the ſame forth- 
with to a juſtice, who ſhall cauſe the ſame to be ſecured 
and produced in evidence againſt any perſon who ſhall be 
proſecuted for any the offences aforeſaid in ſome court 
proper for the determination thereof ; and after they ſhall 
have been produced in evidence, as well the fame ſo pro- 
duced, as the other ſo ſeized and not produced in evidence, 
ſhall forthwith by order of the court, or by order of a juſ- 
tice if there ſhall be no trial, be defaced and deſtroyed, or 
otherwiſe diſpoſed of as ſuch court or juſtice ſhall direct. 


13. If any perſon ſhall falſely forge or counterfeit any Counterfeiting 
ſuch kind of coin of gold or ſilver, as is not the proper d not cuuent. 


coin of this realm, nor permitted to be current within this 
realm; he, his procurers, aiders, and abettors ſhall be 
guilty of miſpriſion of high treaſon. 14 El. c. 3. 


14. If any perſon ſhall bring falſe money into the realm, Bringing in falſe. 


counterfeit to the money of England, knowing the ſame 


to be falſe, to merchandiſe or make payment, in deceit of 


the king and his people; he ſhall be guilty of high treaſon, 
25 Ed. 3. ft. 5. c. 2. 


Alſo, if any perſon ſhall bring from the parts beyond 


the ſea, any forged and counterfeit money like to the gold 
or ſilver coin of foreign realms, current in payment within 
the king's realm by the king's ſufferance and conſent, 


money, 


knowing 
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Coin. 
knowing the ſame to be falſe and counterfeit, to the in- 
tent to utter or make payment of the ſame within this 
realm, by merchandizing or otherwiſe; he, his counſellors, 
procurers, aiders, and abettors ſhall be guilty of high trea- 

ſon. 1 2 P. & M. c. 1I. % 2. 
Note; This muſt be brought from a foreign nation, 
and not from Jre/and, or other place ſubject to the crown 


of England; becauſe the counterfeiting there, is puniſh- 


able by the laws of our king, as much as in England. 
1 Haw. 43. 

Sir Michael Fefter obſerving upon theſe offences (and 
of the offence above mentioned, of counterfeiting foreign 
current coin) fays, proſecutions for importing money 
counterfeit to the ſimilitude of Engliſh coin have been 
very rare; and for the offences of counterfeiting foreign 
coin legitimated by proclamation, and of importing ſuch 
coin, there can be none, as things ſtand at preſent, till 
the crown ſhall be advifed to legitimate ſome ſpecies of 
foreign coin. I know of none (ſays he) now current 
among us that is legitimated, and moſt probably none 
will, For if the offences of counterfeiting and diminiſh- 
ing foreign coin, and of importing ſuch counterfeit and 
diminiſhed coin, which are great evils and daily growing, 
were made more pena] than they are at preſent, he ſays 


he knows of no good end that could be anſwered by le- 
gitimating any ſpecies of it; on the other hand, there 


ieem to be great inconveniences that would attend it. 
Fest. Par. 

I5. By the 14 G. 3. c. 42. (which by the 18G. 3. 
c. 45- hath continuance to May 1, 1783, &c.) all ſilver 
coin of this realm, or purporting ſo to be, which is not 
of the eſtabliſhed ſtandard of the mint in weight and 


fineneſs, that is, of 62 ſhillings to a pound troy, and 
11 ounces and 2 penny weights of fine filver, and 18 


penny weights of alloy in the pound troy, ſhall be pro- 
hibited to be imported ; and if any quantity thereof ex- 


ceeding 5 / ſhall be found by any officer of the cuſtoms, 
the ſame ſhall be forfeited, and proſecuted in any court 


of record at H/e/tmin/ler ; or if it do not amount in value 
to 20 l, the ſame may be proſecuted in a ſummary way 


before two juſtices where the ſeizure ſhall be made, at 


the election of the commiſſioners of the cuſtoms : And 
after condemnation, the ſame ſhall be melted down or 
otherwiſe defaced, and ſhall be half to the king and half 
to the officer who ſhall proſecute, 


And no tender in the payment of money in ſilver coin 


of any ſum above 251, at any one time, ſhall be allowed 
to 


id. 


Coin. | 
to be legal, for more than according to its value by 
weight, after the rate of 5s 2d an ounce. + 


16. If any preſs for coinage, ſhall be found in the cuſ- Conga 
ls. 


tody of any perſon (other than the officers of the mint), 
it ſhall be ſeized for the king's uſe ; and every perſon in 
whoſe cuſtody ſuch preſs ſhall be found, ſhall forfeit 
5001, half to the king, and half to the informer; 78 
8 W. c. 19. .. 4 

And by 8 9 I 45 1 No perſon, unleſs employed 
in the mint, ſhall knowingly make or mend, or begin or 
proceed to make or mend, or aſſiſt in the making or mend- 
ing of any puncheon, counter-puncheon, matrix, ſtamp, 
dye, pattern or mould, of ſteel, iron, filver, or other me- 
tal, or of ſpaud, or fine founders ear th, or ſand, or of 
any other materials whatſoever, in or upon which there 
ſhall be, or be made or impreſſed, or which will make 
or impreſs the figure, ſtamp, or reſemblance of both or 
either of the ſides or flats of any gold or ſilver coin, cur- 
rent within this kingdom; nor ſhall knowingly make or 
mend, or begin or proceed to make or mend, or aſſiſt 
in the making or mending of any edger or edying too], 
inſtrument, or engine, not of common uſe in any trade, 
but contrived for making of money round the edges with 
letters, grainings, or other marks or figures reſembling 
thoſe on the edges of money coined in the mint; nor any 


preſs for coinage ; nor any cutting engine fas cutting 


round blanks by force of a ſkrew, out of flatted bars of 
gold, ſilver, or other metal; nor ſhall knowingly buy or 
ſell, hide or conceal, or without lawful authority or ſuffi- 
cient excuſe for that purpoſe, knowingly have in his houſe, 
cuſtody, or poſſeſſion, any ſuch puncheon, counter- pun- 
cheon, matrix, ſtamp, dye, edger, cutting engine, or other 
tool or inſtrument before mentioned; on pain that ſuch 
perſon, his counſellors, procurers, alive; and abettors, 
tall be guilty of high treaſon. ,. 1. Proſecution to be 
in three months. ,. 9. But by the 1 Au. ft. 1. c. 9. ſ. 2. 
The proſecution for offences by making or menking, or 
beginning or proceeding to make or mend any coining tool 
or inſtrument in the aboveſaid act prohibited, or by mark- 
ing of money round the edges with letters or grainings, 
may be commenced at any time within ſix months. 

And if any perſon ſhall, without lawful authority, Know- 
ingly convey, or aſſiſt in conveying out of the mint, any 
puncheon, counter-puncheon, matrix, dye, ſtamp, edger, 
preſs or other tool, engine, or inſtrument uſed for or about 
the coining of monies there, or any uſeful part of 


ſuch tool or inſtrument ; he, his counſellers, procur- 
ers, 
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ers, aiders, or abettors, ſhall be guilty of high treaſon, - 
8& 9 W. c. 26. /. 2. Proſecution to be in three months. 


And if any puncheon, dye, ſtamp, edger, cutting en- 
gine, preſs, flaſk, or other tool, inſtrument, or engine, 
uſed or deſigned for coining or counterfeiting gold or ſilver 
monies, or any part of ſuch too] or engine, ſhall be hid 
or concealed in any place, or found in the houſe, cuſtody, 
or poſſeſſion of any perſon not employed in the mint, nor 
having the ſame by ſome lawful authority ; any perſon 
whatſoever diſcovering the ſame, may and thall ſcize the 
ſame, and carry them forthwith to ſome juſtice of the 


peace to be by him ſecured, to be produced in evidence, 


againſt any perſon who ſhall be proſecuted for any ſuch 


- offence, And after they have been produced in evidence, 


they ſhall forthwith by order of the court (or by order 
and in the preſence of a juſtice of the peace, if there hath 
been no trial) be totally defaced and deſtroyed, 8 & 9g V. 
c. 26. /. 5. | | : | | 
17. For the better preventing the clipping, diminiſhing, 


or impairing the current coin, if any perſon ſhall buy or 


ſell, and knowingly have in his cuſtody or poſſeſſion, any 
clippings or filings of the current coin of this kingdom; 
he ſhall forfeit the fame, and alſo 5001, half to the king, 
and half to the informer; and ſhall be branded in the 


right cheek with the letter R; and be impriſoned till the 


payment of the 50 l. 68 5 V. c. 17. 4. 

18. And if any ſhall caſt ingots or bars of ſilver, in 
imitation of Spaniſh bars or ingots, or ſtamp them in Iike- 
neſs of the Spaniſh ſtamp, he ſhall forfeit the ſame, and 


alſo 5001, half to the king, and half to the informer, 
e. 17. /. 3. | | 
And if any broker, not being a trading goldſmith or 


refiner of-ſilver, ſhall buy or fell any bullion or molten 
ſilver, he ſhall be impriſoned ſix months. /. 7 

And the warden of the company of goldſmiths, with 
two of the court of aſſiſtants within the bills, and two 


juſtices elſewhere, may enter into the houſe, room, or 


workſhop of any perſon ſuſpected, and with the help of a 
conſtable may break open any door, box, trunk, cheſt, 
cupboard, or cabinet, to ſearch for bullion ſuſpected to be 
concealed ; and if found, they ſhall ſeize the ſame, and 
the perſon in whoſe poſſeſfion it ſhall be found: And the 
ſaid wardens, aſſiſtants, and conſtables, within the bills, 
ſhall carry him before the next juſtice, which juſtice, and 


the ſaid two juſtices elſewhere, may examine him; and 


if he ſhall not prove by the oath of himſelf, or of a cre- 
dible witneſs, that it is lawful filyer, and was not current 
| | coin, 
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cain, nor clippings thereof, he ſhall be committed; and 
if on his trial he ſhall not prove the ſame by one witneſs, 
he ſhall be impriſoned fix months. /. 8. 5 | 
And no perſon ſhall ſhip any molten filver or bullion, 
without certificate from the court of the lord mayor and al- 
dermen of London, and oath made before them by the owner 
and two witneſſes, that it is foreign bullion, and that no 
part of it was the coin of this realm, or clippings thereof, 
nor plate wrought within this kingdom ; on pain that the 
ſame ſhall be forfeited, half to the king, and half to the 
officer or other perſon who ſhall ſeize the ſame. And the 
owner ſhall forfeit double the value thereof, half to the 
king, and half (with coſts) to him that ſhall ſue. And 
the captain or maſter of a ſhip (if it belong to a ſubject) 
permitting the ſame, ſhall forfeit 2001, to him who ſhall 
ſue; and if it is a king's ſhip, he ſhall moreover forfeit 


bis employment. And if any officer of the cuſtoms ſhall 
grant a cocquet for exporting the ſame, before ſuch cer- 


tiicate and entry thereof made; he ſhall forfeit 2001 and 
his office. And in caſe of ſeizure of ſuch bullion, or ac- 
tion brought for the forfeitures, the proof ſhall lie upon 
the owner; and for want of proof it ſhall be forfeited. 


78e. ig. fo 6s 7» bs 9 


And if any bullion is entred to be exported, other than 
in the name of the true owner or importer ; the exporter ” 
ſhall forfeit the ſame, or the value thereof ; half to the 
king, and half to him who ſhall ſeize or diſcover the ſame. 
6.& + i. | | 

19. And whereas ſeveral mixtures of metals have been Blanched copper 
invented in imitation of gold and filyer, and blanched cop- 2 3 — 
per is principally made uſe of in imitation of ſilver, and oh 
ſeldom, if ever, for any honeft or good purpoſe, it is en- 
acted, that if any perſon ſhall blanch copper for ſale, or 
mix blanched copper with ſilver, or knowingly buy or ſell 
or offer to ſale blanched copper alone, or mixed with ſilver; 
or ſhall knowingly and fraudulently buy or ſellor offer to 
ſale any malleable compoſition or mixture of metals or mi- 
nerals, which ſhall be heavier than ſilver, and look, and 
touch, and wear like ſtandard gold, but be manifeſtly 
werſe than ſtandard ; he ſhall be guilty of felony, and 
ſhall ſuffer death as in caſe of felony. Profectcion to 
be in three months. 8 9 W. c. 20. /. 6, 9. 5 

20. If any perſon ſhall take, receive, pay, or put off Paying coin 
any counterfeit milled money, or any milled money what- e value, 
ſoever unlawfully diminiſhed, and not cut in pieces, at or 
for a lower rate or value than the ſame by its denomina- 
tion doth or ſhall import, or was coined or counterfeited 
for; he ſhall be guilty of felony, and ſuffer death as in 
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caſe of felony. Proſecution to be in three months. 8 6 
9 V. c. 20. .. 6, . | 
21. If one perſon counterfeits, and by agreement 
before the counterfeiting, another perſon is to take 


off and vent the counterfeit money, ſuch other is an 


aider and abettor, and conſequently a principal traitor 


(for in high treaſon there are no acceſſaries). 1 H. H. 


214. 


If one perſon counterfeits, and another (knowing 


that he did ſo) puts it off, but without any ſuch pre- 
vious agreement; ſuch other perſon ſeems to be all one 


with a receiver of him, becauſe he maintains him. 1 H. 


H. 214. | 
If one perſon counterfeits, and another perſon knows 
that he did fo, and doth neither receive, maintain, or 
abet him, but conceals his knowledge ; this is miſprifion 
of treaſon. I H. H. 214. e 
But, formerly, where it did appear, that the utterer 


of counterfeit money knew who counterfeited it, but barely 


uttered it for his own benefit, altho' he knew it was coun- 
terfeit, yet it was only a cheat and mifdemeanor, puniſh- 
able by fine and impriſonment (contrary to the opinion in 
Stanford and Dalton); but now by the ſtatute of 15 G. 2. 


c. 28. it is enacted, that whereas the uttering falſe money 


is a crime frequently committed all over the kingdom, and 
the offenders are not deterred, becauſe it is only a miſde- 
meanor, and the punifnment generally ſmall, tho? there is 
reaſon to believe that the utterers are often the coiners, or 
in confederacy with them ; therefore, if any perſon ſhall 
tender in payment any counterfeit coin, knowing it to be 
fo, he ſhall for the firſt offence ſuffer ſix months 4mpriſon- 
ment, and find ſureties for his good behaviour for {ſix 
months longer ; for the ſecond offence, ſhall ſuffer two 


years impriſonment, and find ſureties for two years more; 
and for the third offence, ſhall be guilty of felony with- 


out benefit of clergy. /. 2. 

And if any perſon ſhall tender in payment any coun- 
terfeit money (knowing it to be ſo), and ſhall either the 
ſame day, or within ten days after, knowingly tender 


other falſe money in payment, or at the time of ſuch ten- 


dring have more in his cuſtody ; he ſhall for the firſt 
offence ſuffer a year's impriſonment, and find ſureties for 
his good behaviour for two years more; and for the 
ſecond offence, ſhall be guilty of felony without benefit 

of clergy. /. 3. | „„ 
Perſons guilty of the ſaid crimes ſhall be tried and con- 
victed in ſuch manner as is uſed againſt offenders for coun- 
terfeiting the coin: and the clerk of aſſize, or clerk of 
the peace, where the firſt conviction was had, ſhall oy 
| tne 
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the ſame by a tranſcript in few words, containing the 


tenor of ſuch conviction (for which he ſhall kave2s. 6d.); 
and ſuch certificate being produced in court, ſhall be ſuf- 
ficent proof of the former conviction. Proſecution to be 
in ſix months. /. 5, 9. | 

Note ; By this it ſhould ſeem, that the juſtices of the 

ace in ſeſſions have power to try ſuch offenders; other- 
wiſe this direCtion to the clerk of the peace to certify the 
conviction is incongruous; for he is not the proper perſon 
to certify what 1s done in another court, where he is not 
neceſſarily ſuppoſed to be preſent : albeit no power is given 


to the ſeſſions by any expreſs words in this ſtatute to hear 


and determine ſuch offences. | 

By the ſtatute 9 G. 3. c. 37. If any churchwarden or 
overſeer of the poor, or perſon authorized by him, ſhall 
make any payments to the poor in any baſe or counterfeit 
money; one juſtice, on complaint, may ſummon the of- 
fender, and on his non-appearance, or confeſlion, or proof 
of the 6Rence by the oath of one witneſs, may adjudge him 
to forfeit not leſs than 10s, nor more than 20s, to be le- 


vied by diſtreſs, and to be applied to the uſe of any poor 
perſon or perſons of the pariſh or place reſpectively as the 


juſtice ſhall appoint. / 7. 


22. If falſe or clipt money be found in a man's hands; jr,4;n.2 faite mo- 
if he be ſuſpicious, he may be arreſted till he have found ney in polletlioa. 


his warrant. 3 In/?, 18. Hale's Pl. 21. 1 Haw. 43. 
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23. Any perſon to whom any filver money ſhall be ten- +1; 8 


dred, any piece whereof ſhall be diminiſhed, otherwiſe what to be done 


than by reaſonable wearing, or that by the ſtamp, im- wih. 


preſſion, colour, or weight thereof, he ſhall ſuſpect to be 
counterfeit, may cut, break, or deface ſuch piece : and if 
any piece ſo cut, broken, or defaced ſhall appear to be 
a counterfeit, the perſon tendring the ſame ſhall bear the 
loſs thereof; but if the ſame ſhall be of due weight, and 
appear to be lawful money, the perſon that cut, broke, 
or defaced the ſame, ſhall receive the ſame at the rate it 
was coined for. And if any queſtion ariſe, whether the 
piece ſo cut be counterfeit, it ſhall be determined by the 
next juſtice of the peace, or chief magiſtrate in a corpo- 
ration. 9 & 10 FF. c. 21. % 1. 

And if any perſon to whom any gold money ſhall be ten- 


dred, any piece or pieces whereof ſhall be diminiſhed 


otherwiſe than by reafonable wearing ; or that by the 


ſtamp, impreſſion, colour, or weight thereof, he ſhall ſuſ- 


pect to be counterfeit ; may cut, break, or deface ſuch 
piece or pieces: And if any piece ſo cut, broken, or de- 
faced ſhall appear to be diminiſhed otherwiſe than by rea- 

fonable 
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ſonable wearing, or counterfeit ; the perſon tendring the 


ſame ſhall bear the loſs thereof : But if the ſame ſhall be of 
due weight, and appear to be lawful money;'the perſon that 
cut, broke; or defaced the ſame, ſhall receive the ſame at 
the rate it was coined for, And if any queſtion ſhall ariſe, 
whether the piece ſo cut be counterfeit or diminiſhed in 
manner aforeſaid, it ſhall be determined by the mayor or 
other head officer in a corporation, and elſewhere by one 


juftice inhabiting near where the tender was made. 13 G. 3. 


G 71. 

Abd if any counterfeit or unlawfully diminiſhed money 
ſhall be produced in any court of juſtice, either in evi— 
dence or otherwiſe, the judge ſhall cauſe it to be cut in 
pieces in open court, or in the preſence of a juſtice of the 
peace, and then to be delivered to or for the perſon to 
whom it belongs. 8 & 9 V. c. 26. /.5. 

Bail, 24. By the 3 Ed. 1. c. 15. Perſons taken for falſe mo- 

| ney are not bailable by juſtices of the peace. 
But they muſt take the examinations and informations, 
and bind over the witneſſes to the proper court, and com- 

mit the perſons accuſed. 1 H. H. 372. 

Evidence. * 25. It is not neceſlary there ſhould be two witneſſes in 
Caſes of counterfeiting the coin, as it is in other high 
treaſons; but perſons may be convicted according to the 


courſe of the common law, by one witneſs only, 1 H. 


H. 318, 328. „ | 

26. The judgment for high treaſon, relating to the 
coin, 1s, to be drawn to the place of execution, and there 
hanged by the neck till he be dead. 2 Haw. 444. 


Judgment, 


But it is generally provided by the ſeveral ſtatutes, that 


this ſhall work no corruption of blood, nor loſs of 
dower. 
* hath counterfeited any of the current [gold or ſilver] coin 
der. of this realm; or that for lucre or gain hath clipped, 
waſhed, filed, or any way diminiſhed the ſame ; or hath 
altered ſhillings and fixpences to make them reſemble gui- 
neas and half guineas, or halfpennies and farthings to 
make them look like ſhillings and ſixpences; or ſhall bring 
or cauſe to be brought into this kingdom, any clipt, falſe, 
or counterfeit coin; and proſecute ſuch perſon to convic- 
tion: every ſuch perſon ſhall have a reward of 401. In 
+ order towhich, the judge ſhall give him under his hand, 
a certificate certifying the conviction, and the county in 
which it was made, and that the offender was taken and 
proſecuted by ſuch perſon ; and if any diſpute ſhall ariſe 
between ſeveral perſons apprehending and proſecuting, = 
| judge 


27. Every perſon who ſhall apprehend any perſon who 
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judge ſhall in the certificate appoint tke reward to be paid 


amongſt them, in ſuch proportion as he ſhall think rea- 
ſonable. The ſaid certificate to be tendred to the ſheriff, 
who ſhall thereupon pay the ſame without fee, within one 
month after ſuch tender and demand, on pain of forfeit- 
ing to the party double the ſum, with treble coſts. The 
ſheriff to be repaid out of the treaſury, 6& 7 . c. 17. 
J 9, 10, 11. 15 C16 C. 2. c. 28. , 7. + 
In like manner a reward of 101 ſhall be paid, for ap- 
prehending and convicting a counterfeit of the copper 
money. 15& 16 G. 2. c. 28. / 7, 55 
28. If any perſon being out of priſon, ſhall be guilty parden to aw 
of clipping, coining, counterfeiting, waſhing, filing, or domplices ins 
otherwiſe diminiſhing the [gold or ſilver] coin of this ing. 
realm, and afterwards diſcover two or more perfons who 
have committed any of the ſaid -crimes, ſo as two or more 


be convicted; he ſhall have the king's pardon, and if he 


is an apprentice, he ſhall be made a freeman. 6& 7 . 
c. 17 + 135 > ; ROE”; 
In this clauſe at large in the ſtatute, is an inſtance of 
that multiplicity of words, which is ſometimes ridiculed 
in our laws; where it ts ſaid, to or more perſon or perſons, 
and again, fo or more of the perſon or perſons. TY: 
Further ; if any perſon being out of priſon, ſhall be 
guilty of altering ſixpences or ſhillings, to make them 
look like half guineas or guineas; or altering farthings 
or halfperinies, to make them look like ſixpences or ſhil- 
lings; or of counterfeiting braſs or copper halfpennies or 
farthings ; or of uttering falſe money, — and afterwards 
diſcover two or more perſons who have committed any of 
the faid crimes, ſo as. two be convicted; he ſhall have 
the king's'patdon. 15 C16 C. 2. c. 28. / 8. 


. 77 


29. The commiſſioyers of the treaſury may iſſue a ſum Charges of pre- 


not exceeding 6001 yearly, for the charges and expences NO 


of the officers and others employed in the proſecution of 


offences in counterfeiting, diminiſhing, or otherwiſe con- 


cerning the current coin of this realm. 7 Ann. c. 24. 
f. 4. 15 C16 C. 2. e. 28. / 10. Sig 
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Commitment. 


Neieryly there were more felons committed to gaol Without war- 
without mittimus in writing, than were with it: *. 
ſuch were all the commitments by conſtables, watchmen, 
and private perſons arreſting for felony, and bringing to 
Voz. I, 8b the 
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the common gaol, long be fore there were any juſtices of 


the peace; and yet mittimus's are not of ſo ancient date 


even as they. 1 H. H. 610. 

But now, ſince the habeas corpus act, a commitment i in 
writing ſeems more neceſlary than it was in former times; 
otherwiſe the priſoner may be admitted to bail upon that 
act. whatſoever his offence may have been. 

Coramitment, When a ftatute appoints impriſonment, but limits no 
when, time when, it is to be underſtood that he ſhall be i impri- 
| ſoned preſently. Dal. c. 170. 


Concerning which I will ſet forth, 


J. Who may be committed. 

TI. To what place. 

LI. The form of the commitment. 

IT... Charges of the commitment. 

V. That * gaoler ſhall receive the priſoner, 
VI. Shall certify the commitment. 
V. Commitment diſcharged. 


J. Who may be committed. 


tes” cot 1. There is no doubt but that th apprehended for 
bailable, or not offences which are not bailable, and alſo all perſons who 
finding bail. neglect to offer bail for offences which are bailable, muſt 
-be committed. 2 Haw. 116. 
Perſons guilty of 2. And it is ſaid, that whereſoever a juſtiee is impow- 
contempt. ered by any ſtatute to bind a perſon over, or to cauſe him 
| to do a certain thing, and ſuch perſon being in his pre- 
ſence ſhall refuſe to be bound, or -to do ſuch thing, the 
_ Juſtice may commit him to the gaol, to remain there till 
he ſhall comply. 2 Haw. 116. 
| Perfons charged © 3- If a priſoner be brought before a Juſtice, expreſsly 
with felony. charged with felony upon oath, the juſtice cannot diſ- 
charge him, but muſt bail or commit him. 2 H. H. 
121. 
Perfoos charged 4. But if he be charged with ſuſpicion only of felony, 
on ſuſpicion, yet if there be no felony at all proved to be committed, 


or if the fact charged as a felony be in truth no felony in 


point of law, the juſtice may diſcharge him; as if a 


man be charged with felony for ſtealing a parcel of the 


freehold, or for carrying away what was delivered to him, 
and ſuch like, for which tho' there may be cauſe to bind 
rim over as for a treſpaſs, the juſtice may diſcharge him 


as to elony, 1 it is not felony. But if a man be 


* 


1 
1 
«Hl 
1 
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of killed dy another, tho' it be by miſadventure, or ſelf de- + 
8 fence, (which is not properly felony), or in making an 1 
: aſſault upon a miniſter of juſtice in execution of his office Ta 
in (which is not at all felony), yet the juſtice ought not to 3 
5 diſcharge him, for he muſt undergo his trial for it; and j 
at therefore he muſt be committed, or at leaſt bailed. 2 H. i 
H. 121. | „ = | 224 | _ 1 

5 5. But commitment by the juſtices of the peace almoſt e W 8 
Tl in all caſes (except for the peace, good behaviour. felony, s elk nas. f 
or higher offences) is but to retain the party till he hath | 

made fine to the king; and therefore if he offer to pay it, 1 

or find ſureties by recognizance to pay it, he. ought not 10 

to be committed, but to be delivered preſently. Dalit, , X 

r. 170. | Ee! EF) 3 | 2 

II. To what plare. : N 4 

1. By the 5 H. 4. c. 10. All felons ſhall be committed To the gaol, 4 

to the common gaol, and not elſewhere. | 8 

2. But by the 6 G. c. 19. Vagrants and other crimi- Houſe of cor- lt 

nals, offenders, and perſons charged with ſmall offences, rection. H 

may for ſuch offences, or for want of ſureties, be com- 65 

mitted either to the common gaol; or houſe of correction, fy 

as the juſtices in their judgment ſhall think proper. 4 

dr 3. And they may commit other offenders to the ſtocks, stocks. by 
M or other cuſtody, by particular ſtatutes. wy 
iſt 4. Generally; if a man commit felony in one county, Different county. 1 0 
| and be arreſted for the ſame in another county, he ſhall if 
. de committed to gaol in that county where he is taken. i 1 
5 Dait. c. 170. 0 5 3h 
. Vet if he eſcapes, and is taken on ſreſh ſuit, in another ih 
BG county, he may be carried back to the county where he 5 
il was firſt taken. Dalt. c. 170. „ 1 15 
Alſo by the 24G. 2. c. $5. If a perſon is apprehended, 5 

ly upon a warrant indorſed, in another county, for an of- 30 
55 fence not bailable, or if he ſhall not there find bail, he 12 
F. | hall be carried back into the firſt county, and be com- 5 
mitted (or if bailable, bailed) by the juſtices in ſuch firſt up 

county, e Faxes 9 

_ . ä Co III. Form of the commitment. 10 
4 ; | 15 
ne I.,. It muſt be in writing, either in the name of the la whoſe name. bh 
1 King, and only teſted by the perſon who makes it, or it 75 
1d may be made by ſuch perſon in his own name, expreſſing i 
m bis office, or authority, and muſt be directed to the gaoler, 15 
be or keeper of the priſon, 2 Haw. 119. | ; 


bd 2 | „ 


* Day * 
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Yet the mention of the name and barley of the ju- 


caſe 
flice (lord Hale ſays) in the beginning of the Ko! ek cluſi 
is not always neceſſary, for the ſeal and ſubſcription of It 
the juſtice to the mittimus, is ſufficient? warrant to the con 2 
gaoler; for it may be ſupplied by averment, that it was met! 


done by the juſtice. 2 H. H. 122, 
The party's 2. It ſhould contain the name and ſurname of: the clud 


name. party committed, if known; ; if not known, then-it may acce 
be ſufficient to deſcribe the perſon by his age, ſtature, cou: 
complexion, colour of his hair, and the like, and to add oug 
that he refuſeth to tell his name. 1. H. H. 577. acc 
Path, 3. It is ſafe, but not neceſſary, to ſet forth, chat the fere 
oy is charged upon oath, 2 Haw. 120. whe 
Caſe, It ought to contain the cauſe, as for treaſon, or 18 mit 
ns, or ſuſpicion thereof; otherwiſe. if it contain no but 
cauſe at all, if the priſoner eſcape it is no offence at all; ; 
whereas if the mittimus contained the cauſe, the eſcape tim 
were treaſon or felony, tho' he were not guilty of. the the 
offence ; and therefore for the king's benefit, and that the 
priſoner. may be the more ſafely kept, the mittimus een mi 
to contain the cauſe. 2 Iuſt. 52. pri 
And hereupon it appeareth, that a warrant or mittimus bre 
to anſwer to ſuch things as ſhall be objected againſt him, H 
is utterly againſt law. 2 1ſt. 59 1. | 
Alfo, it ought to contain the certainty of ne cauſe; ſet 
and therefore if it be for felony, it ought not to be gene- itt 
rally for felony, but it muſt contain the ſpecial nature of be 
the felony, briefly, as for felony. for the death of Juch . an Al 
one, or for burglary in breaking the hanſe of ſuch an one; | 
and the reaſon is, becauſe it may appear to the judges of (1 
the king's bench, upon an habeas corpus, "whether * j. 
felony or not, 2 H. n „ 2M 3 
But the want hereof ſeems: not to make the commit- d 
ment abſolutely void, ſo as to ſubject the gaoler to a falſe 
impriſonment; but it lies in averment to excuſe! the 
a . 5 or officer, that the matter was for ys 1 H. 
| J 584. 11 
Concluſion. 5. It muſt have a an apt Skies vg as 11 it is for felo- : 
f ny, to detain him till he be thence delivered by law, or 
by order of law, or by due courſe of Jaw. 2 H, 120. 


2 H. H. 123. 
But if the concluſion. be irregular, it doth not ſeem to 
; —_ the warrant void, but the aw will reject that which 
is ſurpluſage, and the reſt mall ſtand; ſo that if the mat- 
ter appear to be ſuch, for which he is to remain in cuſ- 
e „or be bailed, he ſhall be bailed or committed as ghe 
$56 3 . 


pt WWW 
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ju caſe requires, and not diſcharged, but the wrong con- 
us, cluſion ſball be rejected. 1 H. H. 584. 
of tis alſo to be obſerved, that a commitment grounded 
the aon an act of parliament, ought to be conformable to the 
vas method preſcribed by it. As where the overſeers were 
committed for refuſing to account, and the warrant con- 
the cluded in the common form, until they be duly diſcharged 
ay according to law, upon the return of an babeas corpus the 
re, court held the commitment void, becauſe the warrant 
dg ought to have concluded, there to remain until he ſhall 


account, as the 43 El. c. 2. doth appoint And a dif- 
ference is, where a man is committed as a criminal, and 
where only for contumacy ; in the firſt caſe, the com- 
mitment muſt be, until diſcharged according to law; 


no but in the latter, until he comply. 2 Haw. Not. 33. 

ll; Where a ſtatute appoints impriſonment, but limits no 
2pe time how long, in ſuch caſe the priſoner muſt remain at 
the the diſcretion of the court. Dalt. c. 170. 


6. It muſt be under ſeal ; and without this, the com- Seal. 
mitment is unlawful, the gaoler is liable to falſe im- 
priſonment, and the wilful eſcape by the gaoler, or 
breach of priſon by the felon, makes no felony. 1 H. 
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m, H. 583. . 

| But this muſt not be intended of a commitment by the * 
ſe; ſeſſions, or other court of record; for there the record 7 
ae itſelf, or the memorial thereof, which may at any time Fe 
of be rnd of record, are a ſufficient warrant, without 4 
an any warrant under ſeal. 1 H. H. 584. | 4 
1; 7. It ſhould alſo ſet forth the place at which it is mn Place, s ia 
of (that it may appear to be within the juriſdiction of che {4 
be juſtice). 2 Haw. 119. 1 
N 8. It muſt alſo have a certain date, of the year and Time, * 
it- day. 2 H. H. 123. | i 
lie Pl 
= IV. Gags of the commitment. 1 
5 By the 3 7. c. 10. Every perſon who ſhall 1 commit- | 
o- ted to the common or uſual gaol, within any county or 
35 liberty, by any juſtice of the peace, for any offence or 
0. miſdemeanor, the ſaid perſon ſo to be committed, having 

means or ability thereunto, ſhall bear his own reaſonable 

to charges for fo conveying or ſending him to the ſaid gaol, 
ch and the charges alſo of ſuch as ſhall be appointed to guard 
. him to ſuch gaol, and ſhall ſo guard him thither: And if 
f- any ſuch perſon ſo to be committed, ſhall refuſe at the time 
- ve 10 commitment and ſending to the ſaid ga I to defray 
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Commitment. 
the ſaid charges, or ſhall not then pay or bear the ſame; 


then ſuch juſtice ſhall, by writing under his hand and ſea], 
give warrant to the conſtable of the hundred, or conſtablg 


of the townſhip where ſuch perſon ſhall be dwelling and 
inhabit, or from whence he ſhal! be committed, or where 


he ſhall have any goods within the county or liberty, to 
ſell ſuch and ſo much of the goods and chattels of the 
ſaid perſon ſo to be committed, as by the difcretion of the 
ſaid juſtice ſha]l ſatisfy and pay the charges of ſuch his 
conveying and ſending to the ſaid gaol, the appraiſement 
to be made by four of the honeſt inhabitants of the parith 
where ſuch goods ſhall be; the overplus to be delivered 
to the party. | | | 
And by the ſtatute of the 27 G. 2. c. 3. When any 
perſon, not having goods or money in the county where 
he is taken, ſufficient to bear the charges of himſelf and 
of thoſe who convey him, is committed to gaol, or to 
the houſe of correction, by warrant from a juſtice, then 
on application by the conſtable or other officer who con- 
veyed him, to any juſtice for ſuch county or place; [ſuch 
juſtice] ſhall upon oath examine into and aſcertain the 
reaſonable expences, and ſhall without fee by his warrant 


ordęr the treaſurer to pay the ſame, But in Middleſex, 


the iſame ſhall be paid by the overſeers of the poor of the 
pariſh where the perſon was apprehended. | 
Note; By the habeas corpus act, the charges of con- 
veying an offender is limited not to exceed 12d a mile; 


which may be an argument for allowing as much in this 


caſe, eſpecially as ſecurity is to be given before a man is 
removed on that act by habeas corpus, that he ſhall not 


eſcape oy the way, which renders guards in that caſe not 


ſo neceſſary. 


J. Gaoler fhall receive the priſoner, 


If the gaoler ſhall refuſe to receive a felon, or take any 
thing for receiving him, he ſhall be puniſhed for the ſame, 
by the juſtices of gaol delivery, 4 Ed. 3. c. 10. Dall. 
c. 170. | | 

But if a man be committed for felony, and the gaoler 
will not receive him, the conſtable muſt bripg him back 
to the town where he was taken ; and that town ſhall be 
charged with the keeping of him, until the next gaol de- 
livery : or the perſon that arreſted him, may in ſuch caſe 
keep the priſoner in his own houſe, as it ſeemeth. Dat, 


fo 170. | g 
Buß 


the 


me . hd a M@Q m4 at eo” =] — 


A 
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But in other caſes it ſeems, that regularly no one can 

juſtify the detaining a priſoner in cuſtody out of the com- 

mon gaol, unleſs there be ſome particular reaſon for ſo 

doing; as if the party be ſo dangerouſly fick, that it 

would apparently hazard his life to ſend him to the gaol, 
or there be evident danger of a reſcous from rebels, or che 

like, 1 Haw. 118. | | 


| VI. The gaoler Gall certify the commitment. 


By the 3 H. 7. c. 3. The ſheriff or gaoler ſhall certify LS 


the commirment to the next gaol delivery. 


VII. Commitment diſcharged. : 


It ſeems that a perſon legally committed for a crime, 
certainly appearing to have been done by ſome one or 
other, cannot be lawfully diſcharged by any one but the 
king, till he be acquitted on bis trial, or have an igno- 
ramus found by the grand jury, or none to proſecute him 
en a proclamation for that purpoſe by the juſtices of gaol 
delivery. But if a perſon be Pang on a bare ſuſ- 
picion, without an indictment for a ſuppoſed crime, 
where afterwards it appears that there was none, as for 
the murder of a perſon thought to be dead, who after- 
wards is found to be alive, it hath been holden, that he 
may be ſafely diſmiſſed without any farther proceeding, 
for that he who ſuffers him to eſcape is properly puniſh- 
able only as an acceſſary to his ſuppoſed offence ; and 
it is impoſſible that there ſhould be an acceſſary, where 
there can be no principal; and it would hard to punith 
one for a contempt, in diſregarding a commitment found- 
ed on a ſuſpicion, appearing in fo unconteſted a manner 
to be groundleſs. 2 Haw, 1217. 


Mittimus for felony. 
| Weſtmorland. I P. eſquire, &c. one of the juſtices of our 
22. lord the king, aſſigrei to keep the peace 
in the ſail county, and alſo to hear and determine divers fe- 
bnies, treſpaſſes, and other miſdemeaners in the faid county 
 emmittgd ; Ta the keeper of the gas of our ſaid lerd the 
1 5 B b 4 king 
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Commitment 
king at in the ſaid county, or to his deputy there, and 
to each of them, greeting. Whereas A. O. late f 
in the ſaid county, labourer, hath been arrefled by the conſtable 
of in the ſaid county, for ſuſpicion of a felony by him, 
as it is ſaid, committed, in ſiealing a black mare, of the value 
of - 405, the property of A. P. of — in the ſaid county, 
yeoman : Therefore on the behalf of our ſaid lord the king, I 
command you and each of you, that you or one of you receive the 
ſaid A. O. into your cuftody in the ſaid gaol, there to remain 
till he be delivered from your cuftody by the law and cuſtom of 
England. Given under my hand and ſeal at 


in the 
ſaid county, the- day of —— in the year of the 
Teign of our ſaid lord. . 
Another. 


Weſtmorland. I P. eſquire, &c. To the keeper of the com- 

„ mon gaol at in the ſaid county, 
or to his deputy there: Theſe are in his majeſ/ly's name to charge 
and command you, that you receive into your ſaid gaol, the 
body of A. O. late of in the ſaid county, yeoman, 


talen by A. C. conflable of — in the ſaid county, and 


by him brought before me for ſuſpicion of felony, that is to ſay, 
| And that you ſafely keep the ſaid A. O. 
in your ſaid gael, until the next general gaol delivery for the 


' ſaid county [if he be not bailable; or if bailable, then 


thus] until he ſhall thence be delivered by due courſe of law, 
And therein fail you not, &c. 0 | 


Another, 


Weſtmorland. J P. eſquire, &c. To the heeper of en, 
0 


| T ſend you herewithal the body of A. O. 
late of in the ſaid county, labourer, brought before me 
this preſent day, and charged with the felonions taking and 
carrying away forty ſbeep, the Property of =——— which alſo 
be hath confeſſed upon bis examination before me [by which he 
is not baila 


bord the king to command you, t 


hat immediately you receive the, 


faid A. O. and him ſafely keep in your ſaid gaol, until he be 


thence delivered by the due arder ef law. Heredf fail you not, 
as v d anſwer for your contempt at your peril, Given 
under my hand and ſeal at ——— &, 


„ c ' . * 
Wann : Or 


2 * 


ble] : Therefore * are on the behalf of our ſaid 


ſaid keeper of the ſaid 


Commitment. 
Or thus, in the king's name, 


EORGE the third by the grace of 
| 3 God, of Great Britain, France, and 
Ireland, king, defender of the faith, and ſo forth: To the 
heeper of our gaot at — in our ſaid county of W. or 
to his deputy, greeting: Whereas A. O. late of 


Wiltmorland; ; 


in our ſaid county, yeoman, 1s arreſted for ſuſpicion of | feliny, 


by him, as it is ſaid, committed, in feloniouſiy taking and 
carrying away — of the value of the property 
of We therefore command you, . and each of you, that 
you receive him the ſaid A. O. into your cuſtody in our ſaid 
gaol, or that one of you do receive him, there to remain till 
he be delivered from your cuſtody, according to the law 
of our kingdom of England. Witneſs J. P. eſquire, one of 
the juſtices aſſigned to keep the peace in our ſaid county, and 
alſo to hear and determine divers felonies, treſpaſſes, and other 


miſdemeanors in our ſaid county committed, at in the 
ſaid. county, the — day e in the year 


of our reign. 


Form of a warrant of commitment in general. 


Weſtmorland. I P. efquire, one of the juſtices ' of our 
+ lord the king, aſſigned to keep the peace 


within the ſaid county, To the conſtable of in the 
faid county, and to the keeper of at ——— in the 


ſaid county. | 
. Theſe are to command you the ſaid conflable, in his majeſly's 
name, forthwith to convey and deliver into the cuſtody of the 
—— the body of A. O. charged be- 
fore me with [here ſpecify the offence.) And you the ſaid 
keeper are hereby required to receive the ſaid A. O. into your 
G in the ſaid — md hi 
wen under my hand and ſeal, the —— day of ; 
the =—— year of the reign of his ſaid majeſly king George 


* » 


the third, 
"TD 
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and him there ſafely to kesp, &. 
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Impvęners of 
he book of 


common prayer, - 


Vinifters dero- 
gating from the 


book of common 


Prayer . 


Any perſon de- 


Common prayer. | 


. the form of worſhip in the church of 
1 England, eſtabliſned by law, and contained in the 
book of common prayer; of the 39 articles; of the rite 
and ceremonies of the church; and of epiſcopal govern- 
ment; ſhall be excommunicated 1% facto, and not reſtored 
but by the biſhop or archbiſhop on their repentance, Can. 
MT... ou Rl _ | 
2. If any parſon, vicar, or other miniſter, that ought to 
uſe the common prayer, or to miniſter. the ſacraments, 
ſhall refuſe to do the ſame, or (wilfully ſtanding in the 
_ Tame) ſhall uſe any other form, or ſhall ſpeak any thing in 
derogation of the ſame book or of any thing therein con- 
tained; he ſhall, on conviction, for the firſt offence torfeit 
to the king one year's profit of all his {piritual promotions, 
and be impriſoned for fix months; for the ſecond offence, 
mall be deprived of all his ſpiritual promotions, and be 
impriſoned for a year; and for the third offence, ſhall be 
deprived of all his ſpiritual promotions, and be impriſoned 
during life. And if he has no-ſpiritual promotion, he ſhall 
for the firſt offence be impriſoned for a year ; and for the 
. ſecond offence, during life. 1 EJ. c. 2. f. 4.—8. 
But this ſhall not reſtrain the ſpiritual court, from 
proceeding againſt theſe offenders; and they may be de- 
prived by the ſaid court, according to the courſe of the 
ipiritual law, for the firſt offence. id. ſ. 16, 2 2 
Haw. 9, | 8 5 . 
3. If any perſon whatſoever ſhall in plays, ſongs, or by 


* 


pravingt=e book other open words, ſpeak any thing in derogation of the 


of eommon 


Frayer. 


ſame book, or any thing therein contained; or ſhall by 
open ſact cauſe gr procure any miniſter in any place to ſay 
common prayer openly, or to miniſter any ſacrament, in 
other form, orfhall interrupt or let any miniſter to ſay the 
. faid common prayer; he ſhall (being indicted for the ſame 
at the next aſſizes) forfeit to the king for the firſt offence 
100 marks, and for the ſecond 400 marks; (which if not 
paid in 6 weeks after conviction, he ſhall ſuffer 6 months 
mmpriſonment for the firit offence, and 12 months for the 


ſecond ;) and for the third offence ſhall forfeit all his 
goods and'cbattels, and be impriſoned during life. 1 El. 


c. 2. f. 9, 10, II, 12, 13, 20. 


4. Where 


Common paper. „ "a 
4. Where an incumbent reſides upon his living, and — ions in 
keeps a curate, the incumbent himſelf (not having lawful eggs 5 
impediment to be allowed by the biſhop) ſhall at leaſt once once a month. 1 
a z month openly and publickly read the common prayer, 9 
1 and (if there be occaſion) adminiſter the ſacraments, and 5 
f K. other rites of the church; on pain of 51 to the poor, on N. 
* conviction by confeſſion, or oath of two witneſſes, before i 
Ss two juſtices ; and in default of payment in ten days, the iN 
ord ſame to be levied by the churchwardens or overſeers by di- at 
C * ſtreſs and ſale, by warrant of ſuch juſtices. 13 S140. 4 
8 2. 6. 4. 7. | i 
at to os 9 
nts, 1 a : Y 
the 3G 1 
g in . N 2 
con- | : & | 
rfeit 82 Confeſſion. 4 
ons, | by FE . 4 
nee, FNONFESSION is twofold, either 2xprefſed or 1 
d be implied. | | 1 
i] be An expreſs confeſſion is, where a perſon directly con- 1 
oned ſeſſes the crime with which is charged; which is the Þ 
ſhall higheſt conviction that can be. 2 Haw. 33z3. Rt 
the But it is uſual for the court, eſpecially if it be out of | 
| clergy, to adviſe the party to plead and put himſelf upon 8 
from his trial, and not preſently to record his confeſſion, but 5 
de- to admit him to plead. 2 H. H. 225. N i 
the An implied confeſſion is, where a defendant in a caſe not 4 
3 capital, doth not directly own himſelf guilty, but in a 7 
| manner admits it by yielding to the king's mercy, and de- * 
r by firing to ſubmit to a ſmall fine; which ſubmiſſion the 4 
the court may accept of if they think fit, without putting him AM 
| by to a direct confeſſion. 2 Haw. 333, | *i4 
o ſay It ſeems that the confeſſion of the defendant taken upon | 
_ an examination before juſtices of the peace, or in diſcourſe 
the with private perſons, may be given in evidence againſt 
ſame the party confeſſing, but not againſt others. 2 Haw. 429. 
ence All thoſe who on their examination own themſelves 
" not guilty of a felony alledged againſt them, and are charged 
nths in their mittimus with the felony ſo confeſled, ſeem to be 
the excluded from bail; far bail is only proper where it ſtands 
his indifferent whether the party be guilty or innocent. 
El. 2 Haw, 97. : {7 3 N . 
Conies. See Game. 
3 Conjuration. See (MUitchcrakt. 
aw is 
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Ey ſtatute. 


| | lata. | Conſpiracy 


x4; What = 7 e 
act Ke Proiffable 


1 What z is, 


By de common I, Br hs 8 law flare be no doubt, but that 


all confederates whatſoever, wrongfully to preju- 
dice a third perſon, are highly criminal ; as where divers 
perſons confederate together by indirect means to impo- 
veriſh a third perſon, or falſly and malicioufly to charge a 
man with being the reputed father of a baſtard child, or to 


maintain one ther in any 1 matter * it be true or 
falſe. 1 Haw. 190. 


2. And conſpiracy by e is as 8 Conſpirators 


are they, that do canfederate « or bind themſelves by cath, cove- 
nant, or dther alliance, that every of them fhall aid £67] bear 


the «ther falſly and malicioufiy to indict, or cauſe to indict, or 


falſly to move or maintain pleas; ; and fuch as retain men in the 
country, with Tiveries or f ooh to maintain their malicious enter- 
priſes ; and this extendeth as well to the takers, as to the gizers: 
And Slewards and bail of g great lords, ho by their office or 
power, undertake to bear or maintain \ quarrels, pleas, or de- 
Bates, that concern other Parties than ſuch as touch the eftate of 
their lords or themſelues. 33 Ed. 1. ft. 2. 

From this definition of conſpirators, 'it ſeems clearly to 
follow, contrary to the opinion of Lord Cote, that not 
only thoſe who actually cauſe an innocent man to be ir- 
dicted, and alſo to be tried upon the indictment, where- 
upon be is lawfully acquitted, are properly conſpirators, 
but that thoſe alſo are guilty of this offence, who barely 
conſpire to indict a man fally and maliciouſly, whether 
they do any act in roſecution of ſuch. conſpiracy or not. 
1 Haw. 189. L. Bom * © © 

But an action i Ker lie 5 his conſpiracy, unleſs it 
be put in execution; for in ſuch caſe, the damage is che 
ground of the ain. L. Raym. 378. 

Alfo it plainly appears from the words of the ſtatute, 
that one perſon alone cannot be guilty of conſpiracy, with- 


in the purport of it; from whence'it follows, that if all 


the defendants who are proſecuted for ſuch a conſpiracy be 
acquitted but one, the acquittal of the reft is the acquittal 
ad that one alſo: And upon the ſame ground it hath been 

i holden, 


Conſpfracy: 

holden, that no ſuch proſecution is maintainable againſt 

z huſband and wife only, becauſe they are effeemed but as 
one perſon, in law; But it is certain, that an action on 
the caſe, in the nature of a conſpiracy, may. be brought 

: . . + 3 TE 

againſt one only: Alſo, it hath been reſolved, that if 
ſuch an action be brought againſt ſeveral perſons, and all 
but one be acquitted, yet judgment may be given agalaſt 
that ane oalys 1 Haw It, in ob od). arc 125% 
In the caſe of K. againſt Cope and others, H. 5 G. The 
huſband, and wife, and fervants were indicted for a con- 
ſpiracy to ruin the trade of the proſecutor, who was the 
king's card-maker. The evidence againſt them was, that 
they had at ſeveral times given money to the proſecutor's 
apprentices, to put greaſe into the paſte, which had 
ſpoiled the cards. But there was no account given, that 
ever more than one at a time was preſent, tho' it was 
proved they had all given money in their turns. It was 
objected, ' that this could not be a confpiracy ; for ſeveral 
perſons might do the fame thing, without having any 
previous communication with each other. But it was 
ruled, that the defendants being all of a family, and con- 


cerned in making of cards, it would amount to evidence 


of a conſpiracy. Str. 144. | oe as bn 
In the caſe of K againſt Kinner/ley and More, T. 5 G. 
An information was brought, ſetting furth that the defen- 


dants being evil diſpoſed perſons, in order to extort mo- 


ney from my lord Sunderland, did conſpire together to 
eharge my lord with endeavouring to commit ſodomy with 
the ſaid Moore. The defendant K:nner/ley only appears, 
and pleads to iſſue, and is found guilty. And now ex- 
ception was taken in arreſt of judgment, that to every 
conſpiracy there muſt be two perſons at leaſt, where.s 
here is only one brought in and found guilty, and the 


other poſſibly may be acquitted, But it was anſwered, 


that this is arguing from what has not happened, and pro- 
: bably never will; for tho Moore may have an opportunity 
to acquit himſelf, and is not concluded by the verdict as 

Kinnerſley is, yet as the matter now ſtands, Moore himſelf 
is found guilty, for the conſpiracy is found as it is laid, 
and therefore judgment may be given againſt one, before 

the trial of the other. And a caſe was quoted, where 


ſeveral were indicted for a riot, with many others, and two 


only were found guilty; and it was objected, that there 

muſt be three to make a riot; but upon the words, wth 
many others, judgment was given againft the defendants. 
And the court over-ruled the exception. And the 
defendant had ſentence, And in the Eaſter term fol- 

lowing, 
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on action. 


On indictment 
er infor mation. 


for ſeven years. Moore was ſentenced to ſtand in the pil- 


Conſpiracy. 


lowing, Moore alſo was convicted, and had judgment; 


Str. 193. 


And, E. 18 G. 2. X. againſt Eliz. Niccols. She was 
indicted for conſpiring with Tho. Bygrave, unjuſtly to 
charge William Frankland with a robbery, and for that 
purpoſe going before a juſtice, where Bygrave ſwore it 
upon him. MNoeccols only came in, and pleaded not guilty, 
And the jury found that ſhe was guilty, but that Hygrave 
died before the indictment was preferred. Exception was 
taken, that one alone cannot be guilty of a conſpiracy, 
and here is but one convicted. But the court over: ruled 
this, on the authority of inner ſſey's caſe, in which caſe 
there was a poffibility of contradictory verdits, which 
here cannot be. Str. 1227. | 


II. How puniſhed, 


1. It is clear, that thoſe who are convicted of conſpi- 
racy at the ſuit of the party; ſhall have judgment of fine 
and impriſonment, and to render the plaintiff his damages. 
1 Haw. 193. 8 

2. Alſo it is certain, that he who is convicted at the 
ſuit of the king, of a conſpiracy to accuſe another of a mat- 


ter which may touch his life, ſhall have judgment that he 
ſhall loſe the freedom and franchiſe of the law (whereby 
he is diſabled from being put upon any jury, or to 
be ſworn as a witneſs, or even to appear in perſon in an 


of the king's courts), and alſo that his houſes, lands 


and goods ſhall be ſeized into the king's hands, and his 


houſes and lands ſtripped and waſted; his trees rooted up, 


and his body impriſoned. And this is commonly called 


villainous judgment, and is given by the common law, 
and not by any ſtatute, and is ſaid generally in ſome 
books to be the proper judgment upon every conviction 


of conſpiracy at the ſuit of the king, without any 


reſtriction to ſuch as endangered the life of the party; 


but this point doth not ſeem to be any where ſettled, 


1 Haw. 193. 8 l e Av ery 
But this judgment hath been but ſeldom given ; there 
being no inſtance of it ſince the reign of Edward the third. 


Burrow. Mansfield. 996, 1027. - | 


In the cafe of Kinnerfley and Moore above mentioned, 


© Kinnerſley was ſentenced to be fined 5001, to ſuffer a year's 


impriſonment, and to find furetics for his good behaviour 


lory, 


2 


Conſptracv. 


Jory, ſuffer a year's impriſonment, and to find ſureties in | 


the like manner for ſeven years. Str. 1906. 

J. 2 G. 3. K. and Riſpal. An indictment was found 
at the ſeſſions, againſt the defendant and two others, for 
x conſpiracy- The indictment ſet forth, that the dẽfen- 
dants, wickedly and malicioully deviſing and intending 
unjuſtly to vex and aggrieve one John Chilton, and to de- 
prive him of his good name, fame, credit, and reputation, 
wickedly and unlawfully did among themſelves conſpire, 
combine, confederate, and agree, falſly and without-any 
reaſonable or probable cauſe, to charge and accuſe the 
ſaid ohn Chilton, that he the ſaid Jahn Chilton had then 
lately before taken out of a bag, a quantity of human 
hair, of the goods and chattels of the ſaid Riſpal. On 


the indictment being removed by certiorari, it was moved 


in arreſt of judgment, upon two objections: Firſt, for 
that an indictment far ſuch a conſpiracy as this is, doth 
not lie before the ſeſſions : Secondly, becauſe the fact, 
which the defendant conſpired to charge the proſecutor 
with, is no offence, It is only an indictment for wick- 
edly and unlawfully conſpiring falſly to accufe John Chil- 
tan of taking hair out of a bag, without alledging it to 
be an unlawful or felonious taking. But the court were 
of opinion, that the juſtices of the peace had juriſdiction 
in the preſent cafe ; a conſpiracy being a treſpaſs, and 
tending to a breach of the peace : And they held that the 
indictment was well laid ; and that the giſt of the offence 
is the unlawful conſpiring to injure the man by this falſe 
charge. Burrow. Aﬀansf. 1320. 2 


Conttable. 


F; office of a conſtable, in executing of warrants, 


is treated of under the titles Acreſt, and Mar⸗ 
rant; and in like manner the other particulars of his 
duty may be found under the reſpective titles throughout 


the book; this title treating only of the office of a con- 


ſtable in general. 
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Antiquity of 


TSA, "OE 


Conſtable. 

IL. Of the antiquity and original of conſtables, 
II. Who ſhall be a conſtable. 5 
I. How choſen and ſworn. > 

I. His power as @ conſervator of the peace. 

V. His duty as à ſubordinate officer ta juſtices of thi 

VI. His indemnity and protection in bis office. 

VII. Concerning the expences of his office. 

VIII. Concerning bis account and removal from his 


* . 


| __ office, 


b 10 F the antiquity and original of conſtables, 


iz. I he ſundry names of high conſtables, or conſtables 


Rabies i - | f 
nary <= ser of lathes, rapes, wapentakes, hundreds, and franchiſes ; 


and the divers names alſo of petty conſtables, tythingmen, 


borſholders, boroheads, headborows, chief pledges, and 


ſuch. other (if there be any) that bear office in towns, 
pariſhes, hamlets, tythings, or borows, are all in effect 


8 that is to ſay, conſfables and bor ſbolders. Lamb. 
n EEE | | | . 
This word cenſlable hath afforded matter of much diſqui- 
fition to the learned. It is evidently a compound ; but 
from what two original words it hath ſprung, hath been 
variouſly conjectured. Hiſtory traceth it from its arrival 


in England, backwards through France, and Germany, and 


Greece, to the imperial ſeat at Conſtantinople in the days of 


Conſtantine the Great, From whence we aſcend farther ſtill 


towards the eaſt, where we find the word cine or cine in 
Paleſtine, which ſignified in the times of the old teſtament 


a ſtability, ſtrength, or ſtay. Of which word there ſeem 


to be ſome traces in the mongrel name of Laocoon at Troy; 
and more eſpecially. of this ſame Con/tantine, who was him- 
ſelf of oriental extraction, having ſprung from Dardania, 


2 country of the upper Moeſia, and was ſaid by his flat- 


terers to have been deſcended from Dardanus and the 
Trojans, And perhaps this appellation of the emperor 
might give occaſion to the adopting of the word into the 
Roman language at that time, For it was then that tbe 


_ word count (the genuine offspring of cone or cine) firſt be- 
came a name of dignity, and from thence travelled weſt- 


wards 


„ his 


Conſtable. 


wards (with 2 little variation according to the genius of 


—— 


each language) throughout the provinces. Amongſt the 


Saxons, the word was Koning or kyninge, from whence un- 
doubtedly we receive our Engliſb word king. Again, the 
word ftole, flalle, Alafle, fable, by an eaſy tranſmutation of 


thoſe letters frequent in almoſt all languages (and which 


ſeemeth the other conſtituent of the word con/table) is like- 
wiſe common to thoſe languages of the middle ages, and 
ſignifieth a ſtanding place, diviſion, or department, called 
by the Romans fatio; and all of them probably from the 
ſame origin with the Latin , and the ancient Greek 
word gau. So that, according to this etymology, the word 
conſlable will properly ſignify the ſtability or ſtay of the 
place, or the ſtrong man of the diviſion. The German 


word is conne/tafle ; the French conneftable, the Italian cone- 
fabile; the Spaniſh condeftable, from the word conde which 


they uſe for count, All which ſeem to be comprehended 
in the imperial denominations of the Con/tantine family, 
ſuch as Conſtans, Conftantius, Gonſtantinus, Conflantia, Con- 
flantina, Conſtantianus, Conſtantinacius, and the like. 


As touching bor/holders (which is the other general name, | 


and doth contain within it the meaning of tything-men, 
borowheads, headborows, thirdborows, and chief pledges) 
that is made up of the Saxon Berge, borrow or borhoe, a 
pledge, and raider, the elder, chief, or head; and borſh- 


ralder in one word doth mean the chief or head of the 


ſureties'or pledges. For the underſtanding whereof, it is 
to be remembered, that by the ancient laws of this realm 
(before the coming in of king WMilliam the conquerer) it 
was ordained for the more ſure keeping of the peace, and 
for the better repreſſing of thieves and robbers, that all 
free-born men ſhould caſt themſelves into ſeveral com- 
panies, by ten in each company; and that every of thoſe 
ten men of the company ſhould be ſurety and pledge for 
the forthcoming of his fellows : ſo that if any harm were 
done by any of theſe ten, againſt the peace, then the 
reſt of the ten ſhould be amerced, if he of their company 
that did the harm ſhould fly, and were not forthcoming 
to anſwer to that wherewith he ſhould be charged. 
And for this cauſe, the companies are yet in ſome places 
of England called boroes, of the ſaid word borge, borrow, or 
borhoe, ſignifying a pledge or ſurety ;. and in other places 
they are called tythings, becauſe they contain (as, hath been 
ſaid) the number of ten men with their families. And 
even as ten times ten do make an hundred, ſo becauſe it 
was then alſo appo nted that ten of theſe companies ſhould 

Vor. I, Sx | at 
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Conſtable. 


at certain times meet together for their matters of greater 
weight, therefore that general aſſembly, or court, was and 


yet is called a hundred. Furthermore, it was then alſo 
ordained, that if any man were of ſo evil credit, that he 
could not get himſelf to be received into one of thele tyth. 
ings or borocs, then he ſhould be ſhut up in priſon, as a 


man unworthy to live at liberty amongſt men abroad, 


Now whercas every of theſe tythings or boroes did uſe to 
make choice of one man amongſt themſelves, to ſpeak 
and to do, in- the name of them all ; he was therefore in 
ſome places called the tythingman, in other places the 
boroes elder, (whom we now call borſholder), in other 
places the borohead, or headborow, and in fome other 
places the chief pledge, which laſt name doth plainly ex- 


pound the other three that are next before it; for head 


or elder of the boroes, and chief of the pledges are all 
one ; andin ſome ſhires, where every third borough hath 
a conſtable, there the officers of the other two are called 
thirdbarows, And in theſe tythings, or boroes, ſundry 
good orders were obſerved ; and amongſt others, firſt, that 


every man of the age of 12 years ſhould be ſworn to the 


king : Then, that no man ſhall be ſuffered to dwell in 
any town or place, unleſs he were alſo received into ſome 
ſuch ſuretiſhip and pledge as is aforeſaid : Thirdly, that 
if any of theſe pledges were impriſoned for his offence, 


then he ought not to be delivered without the aſſent of the 


reſt of his pledges : Again, that no man might remove out 
of one tything or boroe, to dwell in another, without law- 
ful warrant in that behalf: Laſtly, that every of theſe 
pledges ſhould yearly be preſented and brought forth by 
their chief pledge, at a general aſſembly for that purpoſe, 
which we yet in remembrance thereof do call the view of 
{1 ankpledge, or the leet court. Lamb. Conſt. 


Some {mall ſhadow of which antiquity we ſeem ſtill to 


retain in a common phraſe in drinking, when a man ſays 
to another that he will pledge him; which is ſaid to have 
begun when the Dares tyrannized in this land ; and. the 


meaning was, to exhort the perſon to drink freely, for 


that the other would be ſurety to him that no ane ſhould 


do him any bodily harm whilſt he was drinking. 


Alſo we do {till retain the word borraw as a verb in 
our language, ſignifying to take money upon a pledge or 
ſurety. A ei "11 
n fome places, at this day, there is both a tithingman 
and conſtable, where the tithingman is as it were a de- 
puty to execute the office in the conſtable's nes; 
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| Conſtable. 387 
bit there are ſome things which a conſtable hath power 
to do, that tithingmen cannot intermeddle with; for the 
conſtable may do whatever the tithingman may do, but 
not on the contrary, the tithingman not having an equal 
power with the, conſtable. But in places where there is 
no conſtable, the office and authority of tithingman ſeems - 
o be all one under a different name. 1 Black. 257. 
2. By the ſtatute of Mincheſter, In every hundred and Antiquity df 
| franchiſe two ronſtables ſhall be choſen to make the view of ar- high contta. les. 
nur; and they ſhall preſent defauits of armour, and of ſuits 
of hin, and of highways, and ſuch as l:dge firangers in 
uplandiſh towns, for whom they will not anſwer. 13 Ed. 1. 
|, 2. c. 6. CEOS | | | 

And from hence lord Cee, and others, will have it; 
that high conſtables are no ancientet than this ſtatute : 
But Mr. Hawkins, (agreeably with Lambard, Dalton, and 
ocher authorities) ſays, that it ſeems to be the better 
opinion, that both conſtables of hundreds, which are 
commonly called high conftables, and alſo conſtables of 
tfthings, which are at this day commonly called petty 
conſtables, or tythingmen, were by the common law, and 
not firſt ordained by the ſaid ſtatute of Mincheſter; for 
that ſtatute doth not ſay, that there ſhall be ſuch officers | 
| conſtituted, but clearly ſeems to ſuppoſe that there were 
ſuch defore the making of it. 2 Haw. 61. | 

In ſhort, the truth of the matter ſeems to be this: The 
far greateſt part of the buſineſs of high conſtables, at this 
day, is not at all appropriated to them, as high conſtables ; 
but only as officers to execute the precepts of the juſtices 
of the peace, which any other perſon may do as well as 
tbey. The original and proper authority of an high con- 
ſtable, as ſuch, ſeems to be the very ſame and no other, 
within his hundred, as that of the petty conſtable within 
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to bis vill; and therein, moſt probably, he is coeval with the 
ape petty conſtable. The other uſual branches of his office, 
ave 


ſuch as the ſurveying of bridges, the iſſuing precepts 
concerning the appointing of overſeers of the poor, ſur- 
for Yeyors of the highways, aſſeſſors and collectors of the 
land tax and window duties, and in like manner the views 
ing of armour by the above mentioned ſtatute, are in him, 
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not of neceſſity, but as matter of convenience, and it is 
or diſcretionary in the juſtices whom they will appoint to be 

their officers in theſe caſes; others have been ſupetadded to 
lan their office, for the like reaſon of convenience, by ſundry 
le- atts of parliament, ſuch as the iſſuing precepts for the 
Hh licenſing of alebouſes, for levying county rates, and fot 
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| Women. 


Phy ſiclans. 


Surgeons. 


Apethecaries. 


Conſtable. 


returning liſts of jurors; for that one perſon can do all 


the fn much eile and une n ſo many different 


ra 


IL. 2 gan be be a 1 


+ +I, It hath —— faig, that a cuſtom, i in a town, that the 
inhabitants ſhall ſerve the office of conſtable.by turns, ac- 
cording to the ſituation of their. ſeveral | houſes, is not 


good; for that, by ſuch a courſe, it may come to x 
woman's tutn to be a conſtable, 'as. inhabitant of one of 


thoſe houſes ; yet we find ſuch cuſtoms allowed to be 
good in later books; and it ſeems,. that the conſequence 
of the reaſoning above mentioned. may: well be denied, 
| ſince a woman in ſuch caſe may procure. another to ſerv 


for her. 2 Haw. 63. 
2. Alſo it ſeems, that a praQiſing, 8 being 


choſen conſtable in purſuance, of ſuch cuſtom, has no re- 


medy for his diſcharge; for that there are no precedents 
of this kind, and his calling 3 is private, 2 Haw. 63. 

But by the 32 H. 8. c. 40. The preſident, commons, 
and fellows of the faculty of phyiigk | in London, ſhall not 
be choſen conſtables. 


3. And by the 5 H. 8. c. 6. and 18 G. 2. . 15. Sur⸗ 


geons in London ſhall be freed and exempted. from the of- 


hee of. conſtable. 


In the caſe of K. and Pond, M. ; G. On an adi e 


againſt Pond, a ſurgeon, for refuſing to be conſtable, it 
was moved to the attorney general that a nali proſegui 
might be granted, for that by the 5, H. 8. c. 6. (and by 


the 32 H. 8. c. 40. for the incorporating of barbers and 
ſurgeons, which incorporation was diſſolved by the above. 
act of 18 G. 2.) all perſons of the corporation of ſur- 


geons within Londan are exempt ; and tho? it hath been 


held that phyſicians are not exempt, yet by the equity of 
thole ſtatutes, and by the cuſtom, of the realm, all fur- 
geons have been allowed the ſame privilege : and there- 


fore a noli proſegui was allowed, unleſs,cauſe ſhewn. And 


no cauſe was, ſhewed, the reporter . that ever he 


heard of. Cong ns. 312. 


4. By the 6 & 7 W. c. 4. Apothegaries i in 3 and 


within ſeven miles thereof, being free of the company of 


apothecaries; and alſo thoſe in the country who have; 


ſerved ſeven years apprenticeſhip, ſhall be exempted from, 
the office of canſtable, EE 
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. Alſo it ſeems certain, that if a ſworn attorney, or Attornies, 


other officer, of the courts at Weſtminſter, be choſen into 
this office, he may have a writ of privilege for his diſ- 


charge, by reaſon of his neceſſary attendance in thoſe 


"courts : and' it hath been reſolved, that ſuch officers ſhall 


have this privilege, not only where there is no ſpecial 
cuſtom concerning the election of conſtables, but alſo 
where they are choſen by a particular cuſtom, in reſpect 
of their eſtates, or otherwiſe; for that no ſuch cuſtom 
ſhall be intended to be more ancient than the uſages of 
thoſe courts, and therefore ſhall give way to them. 2 Haw. 
_ Fa | e | | 
| % And upon the like reaſons, it is taken for granted, Barriſters at law, 
that practiſing barriſters at law, and the ſervants of avg Wn mem- 
f a 7 5 8 8 ers of parlia- 

members of parliament, have the ſame privilege; but ment. 

there ſcem to have been no reſolutions to this purpoſe. 


i — * 


1 Haw. 63. | | 


7. Alſo it hath been reſolved, that an alderman of Aldermen of 
London, for the like reaſons, is not compellable to be a London. 
conſtable. 2 Haw. 63. N 

8. But it hath been holden, that a captain of the king's Captain of the 
guards, being preſented to ſerve as conſtable, in purſuance ande. 
of a cuſtom in reſpect of his lands in a town, cannot 
claim this privilege; for that notwithſtanding he is bound 
by his office to perſonal attendance on the king's perſon, 
yet ſuch office being of late inſtitution, ſhall not prevail 
againſt an ancient cuſtom. 2 Haw. 63. _ | 

9. But a perſon ſerving for himſelf as a private man in Militia man. 
the militia, ſhall during the time of ſuch ſervice be ex- 
empted from the office of conſtable. 2 G. 3. c. 20. 

16. | : 


tiing phyſician, be choſen conſtable of a town, which 
hath ſufficient perſons beſides to execute this office, and 
no ſpecial cuſtom concerning it; perhaps he may be re- 
lieved by the King's bench; but it ſeems that even a 
cultom cannot exempt fitting perſons from ſerving the 
office of conſtable, where there are not ſufficient beſides 
them to execute it. But theſe points ſeem not to be 
ſettled, 2 Haw. 63. 5 a 


E. Ss 


2 II, By the 1 W. c. 18. f. 11. Every teacher or preacher Die ting teachs 
in holy orders, or pretznded holy orders, in a congregation 


tolerated by law, ſhall from the time of his ſubſcription | 
3 taking the oaths, be exempted from the office oi con- 
table, | 75 1 


| e | 12. And 


10. Vet if ſuch an officer as before mentioned, or a Where there are 
gentleman of quality who hath. no ſuch office, or a prac- others ſufficient 
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Proſecuto.s of 
felons, 


Whether he may 


Conſtable: 


12. And by 10 & 11 V. c. 23, ſ. 2, 3. The-profe, 
cutor of a felon to conviction, or perſon to whom he ſhall 
aſſign the certificate thereof, ſhall be diſcharged from the 
office af conſtable. N 


13. Inaſmuch as the office of a conſtable is wholly mi. 


appoint a deputy. niſterial, and no way judicial, it ſeems that he may ap- 


Diſſenters ap- 
pointing a de- 


poty. 


By whom te be 
choſen. 


By u hom to be 


ein. 


point a deputy to execute a warrant directed to him, 


when by reaſon of ſickneſs, abſence, or otherwiſe, he can- 


and appeinte!, it ſeemech clear, that they are to be {worn 


not do it himſelf; yet it doth not ſeem to be ſettled, that 
a conſtable can make a deputy, without ſome ſpecial cauſe, 
SL. Db: 

In the caſe of Meaburſt and Waite, M. 2 G. 3. The 
high conſtable appointed a deputy to billet ſoldiers under 
the mutiny act: This appointment was by parol only, 
and the deputy was not ſworn. By lord Mansfield and 
the court: The high conſtable hath power by the act to 


billet ſoldiers ; and he may appoint a deputy to this par. 


ticular miniſterial act. This is a miniſterial (not a judi- 
cial) act: And a conſtable may appoint a deputy to do 


_ miniſterial acts. Burr. Mansf. 1259. 


And the ſuperior muſt be anſwerable for his deputy, 
upon any miſcarriage ; unleſs the deputy is duly allowed 
and ſworn ; for then he is conſtable, Wood. 3. 1. c. 7. 

14. And by 1 V. c. 18. / 7. If any perſon diſſenting 
from the church of England, ſhall be choſen conſtable, 
and ſhall ſcruple to take upon him the office, in regard 
of the oaths, or any other matter required to be done in 
reſpect of ſuch office ; he may execute it by a ſufficient 


deputy by him to be provided, to be allowed by ſuch per- 


fons, and in ſuch manner, as ſuch officer ſhou]d hays 


deen allowed, 


IL. How choſen and fworn, 


1. It ſeemeth, regularly, that the petty conſtable ought 
to be choſen in the leet ; and the high conſtable (proper- 
ly ſo Filet in the torn, which is the general leet of the 
whole hundred: and if there be no leet, then that the 
petty conſtable ought to be choſen alſe in the torn. 


But whether they are to be choſen and e by 


the fuitors in the reſpective courts, or by the lord or his 
fieward in the leet, and the ſheriff in his torn, ſeemeth 
not clearly determined. 2 Haw. 62. 9 8 

2. But by which of them ſoever they ſhall be choſen 


and 


proſe. and placed in their office, by the lord or his ſteward, or N | 
e ſhall by the ſheriff reſpectively, as being judge of the court. 3 
m the 2 Haw: 026 771 5597 . |  Þ 1 0 
3. Allo it ſeems certain, that a cuſtom for chuſing a. Cu om of chufs 1 
y mi. conſtable either way is good; and it ſeems to have been 8. 4 
y ap- the opinion of the makers of the act of 13 & 14 C. 2. | 
him, hereafter following, that the lords of the courts Jeet have _ 
can this power of common right, and conſequently the ſheriff 
» that in his torn, whefe there is no court leet. 2 Haw. 93. 
cauſe, Anciently the practice was, that in every hundred where 
there was a feudal lord, the conſtables were ſworn in and 
The admitted by the lord or his fteward in his leet ; but where 
under there was no ſuch feudal lord, the ſheriff in his torn had 
only, the ſwearing and placing of them in: alſo if there was 
7 and no feudal lord of the hundred, an annual officer was cho- 
act to ſen, who was to preſide over the whole hundred, who 
par. was called the high conſtable; but if the hundred was 
judi- feudal, as it often anciently was, then ſuch lord of the 
to do hundred adminiſtered the office himſelf. 1 Bac. Ar. 
Conſt. A. : 
puty, 4. But now the uſual manner is, that the high con- een, b'gh 
owed tables of hundreds be choſen either at the ſeſſions, or by * be. 
3, + the greater number of the juſtices of the diviſion ; and. 
ntin likewiſe that they be (ſworn at ſeſſions, or by warrant from 
able, the ſeſſions; which courle hath been often allowed and 
epard commended by the juſtices of afſize. Dealt. c. 28. | 
ne in And the reaſon thereof may be this, as hath been inti- 
cient ' mated above; namely, that their office at preſent doth not 
per- jo much conſiſt in executing the office of high conſtable 
hiys as ſuch, as in executing the juſtices precepts, which they 
may do for the moſt part, whether they be indeed high 
conſtables or not. : 
F. And moreover, every petty conſtable, being a prin- Petty can flabiey 
cipal peace officer, and it being neceſſary for the preſer- ogy N 
vation of the peace, that every vill ſhould be furniſhed with peace. 
ught one; the juſtices of the peace have ever ſince the inſtitu- 7 
per- tion of their office, taken upon them as conſervators of 
the the peace, not only to ſwear the petty conſtables, which 
the have been choſen at a torn or leet, but alſo to nominate 
and (wear thoſe who have not been choſen at any ſuch 
| by court, on the neglect of the ſheriffs or lords to hold their 
hi courts, or to take care that ſuch officers are appointed in 
neth them, And this power of juſtices of the peace having 
been confirmed by the uninterrupted uſage of many ages, 
oſen ſhall not now: be diſputed, but ſhall be preſumcd to have 
vorn deen grounded on ſufficient authority. And ſome have 
and AR 3 | Cc 4 carried 


Conſtable. 


———— — —— | : 


- Where no con- : 
ſtab e hath been 


Where the leet 


ſhall make de- 


Gonſtable. 


carried this point ſo far, as to allow the juſtices at their 
ſeſſions, to ſwear one who. was choſen at the leet, and 
unduly rejected by the ſteward, who had ſworn another 
in his place. 2 Haw. 65. 

And in the caſe of K. and Dr. FE Py H. 14 G. 2. 
Dr. Franchard was choſen conſtable of Milborne Port at 
the leet, which immediately adjourned; and he was after- 
wards ſworn in by a ſingle juſtice of the peace: And upon 
motion for an information as not being duly ſworn, the 
court held this to be a good ſwearing. Str. 1149. 

6. M. 21 C. 2. The juſtices of the county of North- 
ampton, at their general ſeſſions choſe a conſtable for Holn- 
by; and for not coming in to take the oath, proceeded 
againſt him. Which proceedings being removed. by cer. 
tiorari into the king's bench, it was moved on affidavits 
that there had: not been a conſtable there for 50 years be- 
fore, that he might be diſcharged ; alledging likewiſe, that 
Heimby was a privileged place, and that all the inhabitants 
were the duke of Vers tenants : But the court held, that 
they could not diſcharge him on motion, and faid, that 
they muſt determine the matter by action of falſe impri⸗ 
ſonment, or ſome other way; and inclined ſtrongly that 
he could not any way be diſcharged: For, by the court, 
tho' originally conſtables were choſen in leets, yet the 
conſtable being an afficer whoſe duty it is to keep the 
peace, the juſtices may chuſe him in caſes of neceſſity; 
as in the hamlets about the tower, the juſtices, by reaſon 
of the increaſe of buildings, where there was formerly 
but one conſtable, did chuſe five; and it was ruled they 
might do ſo; and they ſeemed to incline, that tho? for- 
merly there had. been none, yet they might chufe one if 
they ſhould think it conyenient. 1 Bac. Abr. Conſt, A. 

7. However, it is certain, that juſtices of the peace had 
power to nominate and ſwear conſtables, on the default of 
the torn or leet, before the ſtatute of 13 H 14 C. 2. c. 12. 
and therefore, that they have ſuch authority in ſome caſes. 
not mentioned in that ſtatute; which enacts, that if a 
conſtable ſhall die, or go out of the patiſh, any two juſ- 
tices. may make and ſwear a new one, until the lord ſhall 
hold a leet, or till the next quarter ſeſſions, who ſhall ap- 
prove of the officer ſo made and ſworn, or appoint ano- 
ther: and if any officer ſhall: continue above a year in his 
office, the juſtices in their quarter ſeſſions may. diſcharge 
him, and put in another tiil the lord ſhall hold 4 court as 
pe ae 9 13 &, EW 2 K. Cook 15. 


Fad | 8. And 


Conſtable. 
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8. And it ſeems to be clear at this day, that . the king's Mandamus to 


| | PRE. 2 compel the 
bench hath power by mandamus to compel the court or eee 


judge to ſwear a conſtable duly choſen. 2 Haw. 65. ſtable. 


9. Conſtables lawfully choſen, if they ſhall refuſe to Cngable tefuf- 
be ſworn, a juſtice of the peace may bind them over to ing to be ſworn, 


the aſſizes or ſeſhons (there to be indicted). Dalt. c. 28. 
10. But it ſeemeth that the ſheriff, or ſteward of the 
leet, cannot lawfully commit them for ſuch refuſal, with- 
out more; but it is ſaid, that if the party be preſent in 
the court, he may be fined ; and that if he be abſent, and 
have a certain time and place appointed him by the ſheriff 
or ſteward, for the taking of the oath, before a juſtice of 
the peace, and have alſo expreſs notice of ſuch appoint- 
ment, and be preſented at the next court, for having re- 
fuſed to take it accordingly, he may be amerced: alſo it 
ſeems, that in either caſe he may be indicted (A) either at 
the aſſi zes or ſeſſions. And it is adviſeable in all plead- 
ings, in any action concerning ſuch a fine or amercia- 
ment, and in all indictments for ſuch refuſal, ſpecially 
and expreſsly to ſet forth the manner of every ſuch elec- 
tion, appointment, notice, and refuſal, and before whom 
the court was holden : and it hath been adjudged, that it 
is inſufficient to ſay in general, that the party was duly 
elected, or lawfully elected, or that he had notice, with- 
out ſetting forth the ſpecial circumſtances thereof. Alſo 
it is ſaid to have been adjudged, that an indictment for 
not finding a ſufficient perſon to ſerve the office of con- 
ſtable, without ſhewing that the party refuſed to ſerve it 
himſelf, is inſufficient. 2 Haw. 64. | | 


How puniſhed, 


11. There is a long form of a conſtable's oath, in Dal- Conftable's cath, 


ton, which is adopted by Mr. Barlow, expreſſing his duty 


in many inſtances ; but as that form nevertheleſs doth not 


contain the hundredth part of the conſtable's duty, nor in- 
deed the moſt material inſtances of it, it may be more eli- 
ible (as no particular form is directed by any ſtatute) to 


(wear him [B) to the due execution of his office in gene- 


ral, than to deſcend to thoſe particulars; leaſt by mention- 
ing ſome parts of his duty, and not others, he may be 
induced to think, that thoſe others are not ſo neceſſary. 

12, By the 1G. fl. 2. c. 13. High conſtables are to 
take the oaths of allegiance, ſupremacy, and abjuration, 
as other perſons who qualify for offices; but they are not 
within the ſtatute of the 25 C. 2. c. 2. as to receiving the 
ſacrament, and ſubſcribing the declaration againſt tran- 
ſubſtantiation ; and petty conſtables are exempted both 
from the one and from the other. 


Oaths of allegĩ · 
ance and ſupre- 
macy. 


394 Conttable. 


V. His power as a conſervator of the peace. 


Conſtable a con- 1. Beery high and petty conſtable are by the common. 
ſervator of the Jaw conſervators of the po 2 Haw. 33. Crom. 6, 


* Dalt. c. 1. 

Mzy.commit for 2. And therefore if any man ſhall make an affray or 

an affray in his aſſault upon another in the preſence of the conſtable, or 

freſcnoe. ſball threaten to kill, beat, or hurt another, or ſhall be 
in a fury ready to break the peace ; the conſtable may 


commit him to the ſtocks, or other ſafe euſtody for the 


preſent,” and after may carry him befere a juſtice, or to 
gaol, until he ſhall find ſurety for the peace, which ſurety 
the conſtable himſelf may alſo take by obligation, to be 
ſealed and delivered to the king's uſe; and if the party 
will not find ſurety to the conſtable, he may impriſon 
the party until he ſhall do it. Dalt. c. 1. 

Bet not when he 3. But he may not require ſurety of the peace, unleſs 

is ableat, the offence be upon his own view, and not if it be com- 
mitted out of his fight; for he cannot take any man's 
oath that he is afraid of death, becauſe he is not a judge 
of record ; which is the reaſon that an obligation taken 
by him ſhall be in his own name, and \not in the king's 
name ; and the ſame ſhall be 3 in the IDEs of 
the peace. Cro. Eliz. 3755 376. | 


peace, 


1 


Subordinate to Tt hath always been holden, that the conſtable is the 
proper officer to a juſtice of the peace, and bound to exe- 
cute his warrants; and therefore it hath been reſolved, 


the juſtices of 
the pe>ce, 


that where a ſtatute authorizes a juſtice of the peace to 
convict a man of a crime, and to levy the penalty by 


warrant of diſtreſs, without ſaying to whom ſuch war- 


rant ſhall be directed, or by whom it ſhall be executed, 


the conſtable is the proper officer to ſerve ſuch warrant, 


and indictable for diſobeying it. 2 Haw. 262. 


FI. His indemnity and Nee in bis office. 


Double cos, . If an action is brought againſt a bale for any 
thing done by virtue of his office ; 3; he, and al ſo all others; 


WRICH 1 in his aid, or by his command, ſhall Go a thing 
| con- 


F. His duty 8s a | ſubordinate officer to Arn of the 


— DO 


2 „ „ A Wee: a - we 


concerning his office, may plead the general iſſue, and 
ive the ſpecial matter in evidence, and if he recovers, 
he ſhall have double coſts. 7 F. c. 5. | 
2. And ſuch action ſhall be laid in the county where proper DT 


| 
. 
i 

11 
. 
{4 

| 
. 
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Wi 
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65 the fact was committed, and not elſewhere. 21 FJ. c. 12. EE. 
' 3. Formerly the conſtable was bound to take notice of No action if he 
A the juriſdiction of the juſtice : inſomuch that if the juſtice GILL EE; 
gel Iſſued a warrant in any matter wherein he had no juriſ- |; 006 
*: diction, the conſtable was puniſhable for the execution of 
ry 5 by now, by the ſtatute of 24 G. 2. c. 44. it is en- 
acted ; | 
- | That no action ſhall be brought againſt any conſtable, 
y or other perſon acting by his order, and in his aid, for 


Fa any thing done in obedience to the warrant of a. juſtice 
of the peace, until demand hath been made, or left at 


F | the uſual place of his abode, by the party, or by his attor- 18 9X MR 
ney, in writing, ſigned by the party demanding the ſame, 
8 of the peruſal and copy of ſuch warrant, and the ſame 
2 hath been refuſed or neglected for fix days after ſuch de- 
5 mand: and if after compliance therewith, any ſuch action 
8 ſhall be brought, without making the juſtice who ſigned 
4 fuch warrant defendant, on producing and proving ſuch 
5 warrant at the trial, the jury ſhall give their verdict for 
f the defendant, notwithſtanding any defect er juriſdiction 
in the juſtice. And if ſuch action be brought nr 
againſt the juſtice and eonſtable; on proof of ſuch war- 
rant, the jury ſhall find for the conſtable, notwithſtand- 
ing ſuch defect of juriſdiction as aforeſaid; and if the 


verdict be given againſt the juſtice, the plaintiff ſhall re- 
cover his coſts againſt him, to be taxed in ſuch manner 
1 by the proper officer, as to include ſuch coſts as the plain- 
11 tiff is liable to pay to ſuch defendant, for whom ſuch 
yerdict ſhall be found as aforeſaid. /. 6. . 
Note; By this it ſeemeth, that the conſtable ought 
not to return the warrant to the juſtice, but to keep it for 
his own juſtification; for he cannot grant to the party 
the nerf of the warrant, unleſs he hath it: but he muſt 
certify to the juſtice what he hath done in the execution 
7 thereof. | ns 1 
4. And no action ſhall be brought againſt any con- No dien but 
ſtable, but within ſix months after the act committed, within fix 
24 3 c. 44. 3 8. | | . : months, 
5. And if the conſtable is aſſaulted in the execution of conſtable af- 
| his office, he need not go back to the wall, as private ſaulteq need not 
"- perſons ought todo: and if in the ſtriving together, the CO to the 
ö conſtable kills the aſſailant, it is no felony ; but if the 
: „ 8 ; . con- 
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C of mak · 
ing diſtreſs. 


Charges of con- / 


veying an offend - 
er to gaol. 


Conſtable. 


conſtable is killed, it ſhall be conſtrued e 
murder. Hale's Pl. 37. 1H. H. 457. | 


7 Concerning the expences of his office. 


1. By the 27 G. 2. c. 20. The conſtable executing a 
juſtice's warrant, for levying a penalty, or other ſum of 
money directed by an act of parliament, by diftreſs, may 


deduct his own reaſonable charges of taking, keeping, 


and ſelling the goods diſtrained; returning the overplus 


on demand, after ſuch penalty or ſum of money and 
charges deducted. 


ſhall bear his own charges (if able) for conveying or ſend- 


ing him to the ſaid gaol, and the charges of thoſe that 


guard him thither ; and if he ſhall refuſe at the time of 


-Charge* in the 
butrneſs or the 
pariſh, 


commitment to defray the ſame, or ſhall' not then pay 


the ſame, the juſtice committing him, ſhall by warrant 
to the high or petty conſtable where the perſon ſhall inha- 


bit, or from whence he ſhall be committed, or where he 


ſhall have any goods within the county, order ſo much 
to be ſold thereof, as by his diſcretion ſhall ſatisfy the 
ſame; the appraiſement to be made by, four honeſt inha- 


ditants. 3 J. c. 10. /. 1. 
And if by have not money nor goods within the county, 


ſufficient to bear the charges of himſelf and of thoſe who 


convey him to the gaol, or houſe of correction, the con- 


Mable may make application to a juſtice, who may upon 
oath examine into and aſcertain the reaſonable expences, 


and ſhall, by his warrant (without fee) order the treaſurer 
to pay the ſame; except in Middleſex, where the ſame 
Hall be paid by the overſeers of the pariſh where the per- 
ſon was apprehended. 27 G. 2. c. 3. 

3. And by the 18 E. 3. c. 19. Whereas conſtables, 
head- boroughs, and tithingmen, are or may be at great 
charge in doing the buſineſs. of. their pariſh, townthip, 
or place, and in many cales are not ſuſetently indem- 


niſfied by law; it is therefore enacted, that every con- 


ſtable or other ſuch officer ſhall every 485 months, and 
within 14 days after he ſhall go out of his office, deliver 
to the overſeers a juſt account in writing, fairly entred 


in a book to be kept for . and ſigned by him, 


of all ſums ſo by him expended on account of the ſaid 


pariſh, townſhip, or place, in all caſes not hithert o pro- 
vided for by law, and alſo of all ſums received by him 
2 en 


2. A perſon committed to gaol, for any miſdemeanor, 
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d on the account of the ſaid pariſh, townſhip, or place; 
| and the overſeers ſhall, within the next 14 days after 
the account ſhall be ſo delivered, lay the ſame before 
the inhabitants, and if approved by the majority of 
them, the overſeers ſhall pay out of the poor rate ſuch 
ſum as, ſhall appear to be due on the ſaid account: 
But if the account, or any part thereof, ſhall be diſ- 
allowed, the overſeers ſhall deliver back to the conſta- 
ble or. other officer ſuch book of accounts; who may 
then produce the ſaid book to a juſtice, giving reaſonable 
notice thereof to the overſeer; which juſtice ſhall exa- 
mine the ſame, and hear and determine any objection 
| that ſhall be made to the account, and ſettle the ſum 
which ſhall appear to him to be due, and enter the ſame 
in the account, and ſign his name thereto; and the 
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overſeers ſhall pay the ſame accordingly. /. 4. 
: Provided,, that if the overſeer ſhall find that the 
| pariſh, townſhip, or place is aggrieved by any thing 
done or omitted by the ſaid conſtable. or other officer, 
or by the. juſtice ; or ſhall have any material objection 
| to the account, or to ſuch determination as aforeſaid ; 
7 he may, giving reaſonable notice to the ſaid juſtice, 
conſtable, or other officer, appeal to the next- general. 
or quarter ſeſſions for the county or liberty where ſuch 
pariſh, townſhip, or place lies; who ſhall hear and 
| finally determine the ſame : But if it ſhall appear to the 
juſtices that reaſonable notice was not given, they ſhall 
adjourn. the appeal to the next quarter ſeſſions. And 
the juſtices may order to the party for whom the appeal 
ſhall> be determined reaſonable coſts, in like manner as 
concerning. ſettlements by the 8 & 9g V. c. 30——Pro- 
vided, that in corporations which have not four juſtices, | 
the overſeer may _ if he thinks fit, to the ſeſhons 
of the county. /.'5, 6. 

And the juſtices in ſeſfions. may from time to time 
lay down or alter ſuch rules and regulations as to any 
coſts or charges to be allowed to any perſon by virtue 
of this act, as to them ſhall ſeem juſt: which rules and 
regulations, having received the approbation and ſigna- 
ture of one or more of the judges of aſſize, ſhall be 

binding, and not otherwiſe, on all Pe whatſoever, | 
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Account, 


Removal. 


Conſtable. 


VIII. Concezning bis account and removal from his 


1. The high conſtables ſhall at the general or quarter 
ſeſſions, if thereunto required, account for the general 
county rate by them received; on pain of being com- 
mitted to gaol until they ſhall account; and ſhall pay over 
the money in their hands, according to the order of the 
ſaid court, on the like pain : And all their accounts and 


vouchers ſhall, after having been paſſed at the ſaid ſeſ- 


ſions, be depoſited with the clerk of the peace, to be kept 


amongſt the records, and infpected by any juſtice without 


e. 29. 8.25% -: | 
2. And in ſuch manner as conſtables are to be choſen; 


in the ſame manner, and by the like authority are they 


to be removed ; fo as if there ſhall be cauſe to remove and 


put an high conſtable from his place, it hath not been 


thought ft, that any one or two juſtices ſhould do it 


upon their diſcretion, but that it ſhould be done by the 


greater part of the juſtices of that divifion, and that for 
ſome juſt cauſe; or elſe that it be done at the ſeſſions. 
Dalt. c. 28. DEED 
And it ſeems clear, that the ſheriff or ſteward of the 
leet, having power to place a conſtable in his office, have 
by conſequence a power of removing him. 2 Haw. 63. 
And alſo the juſtices of the peace have alſo uſed, for 


good cauſe, to diſplace all ſuch conſtables, as have been 


choſen and ſworn by them. 2 Haw. 65. 

And by the 13 & 14 C. 2. c. 12. If a conſtable ſhall 
continue above a year in his office, the ſeſſions may diſ- 
charge him, and put another in his place, till the lord 
ſhall hold a leet. .. 15. { 


And if the court, or other judge, ſhall refuſe to diſ- 


eharge a conſtable, the king's bench may compel them 
by mandamus. 2 Haw. 65. 1 | | 


A. Indictment for not taking the office. 


7 1 H E jurors for our lord the king upon their oath preſent, | 


that A. O. late of ——— tin the townſhip of 
in the ſaid county, yeoman, on the — day of 
year of the reign of 


in the 


aſter until the day of the preferring of this indictment, was 
and is an inhabitant and reſiding within the townſhip of 
— afereſaid in the county aforeſaid, and an able perſen 

— 


and long before, and always 


to fe 


faid 


afor 
lord 
tlem 
cou? 
of | 


thet 


thin 


a8 
the 


Conſtable. 


to ſerve the office of conſtable for the ſaid townſhip ; and he the 
ſaid A. O. on the ſaid a in the year 
aforeſaid, in the townſhip aforeſaid, at the court leet of A. L. 
bird of the manor of -—— aforeſaid, holden before A. S. gen- 
tleman, ſteward of the ſaid court, by the ſuiters of the ſaid 
court, was elected and choſen, according to the ancient cuſtom 
of chuſing conſtables for the ſaid townſhip, for one year from 
thence next following, to do and execute all and ſingular theſe 
things which belong to the office of conſtable ; or otherwiſe 
as the cuſtom ſhall be for chuſing conſtables: ] and har 


the ſaid A. O. afterwards, to wit, on the 1 eg | 


in the year aforeſaid, at the townſhip of — 

aforeſaid, had due notice given to him by A. B. bailiff of the 
aforcſaid manor, of his being fo elected and choſen ronſtable as 
afireſaid, and then and there was by him the ſaid A. B. re- 
quired to appear before J. P. eſquire, then and yet one of his 
majeſty's juſlices aſſigned to keep the peace within the ſaid county, 
and alſo to hear and determine divers felonies, treſpaſſes, and 
other miſdemeanors in the ſaid county committed, on the ſaid 
| day of ——— in the year aforeſaid, to take his oath 
for the due executing the ſaid office of conſtable for the ſame 
tnunſhip, according to the duty of that office ; nevertheleſs the 
ſaid A. O. his duty in that behalf not regarding, but con- 
triving and intending wholly to neglect to ſerve the ſaid office 
of conſtable, after he the ſaid A. O. was fo elected and cbo- 
ſen into the ſaid office as aforeſaid, to wit, on the ſaid - 


day of ——— in the year aforeſaid, and continually after- 


wards until the day of taking this inquiſition, at the town- 
ſhip aforeſaid, in the county aforeſaid, unlawfully and con- 
temptuouſly did refuſe, and till doth refuſe, ta take his ſaid 
oath for the due executing the ſaid office of conſtable, and in 
anywiſe to execute the ſame office, to the great hindrance of 
Juſtice, in contempt of our ſaid lord the king, and to the evil 
example of all others in the like caſe offending, and againſt the 
peace of our ſaid lord the king. ; : 


B. Conſtable's oath, 


OU hall well and truly ſerve our ſovereign lord the 
king, [and the lerd of this leet, if fworn in a court 
leet} in the office of conſtable, for the totonſpip of — for 
the year enſuing, accor.. rg to the beſt of your ſkill and know- 
ledge : So help you Ged. Es | hi 
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Convtiction. 


HE power of a juſtice of the peace is in reſtraint 

of the common law, and in abundance of inſtances 
is a tacit repeal of that famous clauſe in the great char- 
ter, that a man ſhall be tried by his equals; which alſo 
was the common law of the land long before the great 
charter, even for time immemorial, beyond the date of 
hiſtories and records. Therefore generally nothing ſhall 
be preſumed in favour of the office of a juſtice of the 
peace; but the intendment will be againſt it. Therefore 
where a ſpecial power is given to a juſtice of the peace by 
act of parliament to convict an offender in a ſummary 


manner, without a trial by jury, it muſt appear that he 


hath ſtrictly purſued that power; otherwiſe the common 


law will break in upon him, and level all his proceedings. 


Therefore where a trial'by jury is diſpenſed withal, yet he 
muſt proceed nevertheleſs according to the courſe gf the 
common law in trials by juries, and conſider himſelf only 
as conſtituted in the place both of judge and jury. There- 
fore there muſt be an information or charge againſt a per- 
ſon; then he muſt be ſummoned or have notice of ſuch 
charge, and have an opportunity to make his defence; 
and the evidence againſt him muſt be ſuch as the com- 
mon law approves of, unleſs the ſtatute ſpecially directeth 
otherwiſe; then, if the perſon is found guilty, there muſt 
be a conviction, judgment, and execution, all according 
to the courſe of the common law, directed and influenced 
by the ſpecial authority given by ſtatute ; and in the con- 
cluſion, there muſt be a record of the whole proceedings, 
wherein the juſtice muſt ſet forth the particular manner 
and circumſtances, fo as if he ſhall be called to account 
for the ſame by a ſuperior, court, it may appear that he 


hath conformed to the law, and not exceeded the bounds 
_ preſcribed to his juriſdiction. | 
The difficulty of drawing up a conviction in due form, 


bath induced the legiſlature to inſtitute a more apt and 
compendious method in divers inſtances ; and it were to 
be wiſhed, in eaſe of the juſtices, that this proviſion might 


be made more general. Theſe ſummary forms of con- 


victions, which are ſpecially directed by act of parliament, 
are interſperſed throughout this book under the titles to 
which-they do reſpeCtively belong. 


Other 


7e, at 


Conviction. 


Other forms of convictions, which are left at large ac- 
cording to the courſe of the common law (having no pre- 
ſcriptive form of words directed by any act of parliament) 
are likewiſe drawn forth at length under divers titles; 


particularly, concerning ſuch matters as have been often 


controverted in the courts above, occaſioned either by the 
largeneſs of the penalties, or ſometimes by the greatnefs 
of the offenders; as in caſes of riots, forcible entries, deer 


ſtealing, and ſuch like. | 
It remaineth, under this title, to inſert one general 


precedent or form of conviction for the whole; which 
may be to the effect following: 


General form of conviction. 


Weſtmorland. | E it remembred, that on the — day 


— in the - year of the reign 


fer by the grace of Gad, of Great Britain, France and 


reland, king, defender of the faith, and ſo forth, at ——— 
in the county-of — aforeſaid, A. I. of —— cometh before 
me I. P. efquire, one of the juſtices of our {af lord the king, 


aſſigned to keep the peace of our ſaid lord the king in the ſaid 


county, and alſo to hear and determine divers felonies, treſpaſſes, 
and other miſdemeanors in the ſaid county committed, | reſiding 
near to the place where the offence herein after mentioned was 


committed; or as the ſtatute requires] and giveth me the ſaid 


juſtice to underſtand and be informed, that one A. O. of —— 
in the ſaid county, yeeman, on the day of ——— now laf} 
in the ſaid county, did [here ſet forth the fact, 
in the words of the ſtatute as near as may be] againft the 


form of the flatute in ſuch caſe made and provided: and af- 


terwards, upon the aforeſaid : day of 14 the year 
aforeſaid, at —— afareſaid, in the county aforeſaid, he the 
ſaid A. O. after being duly ſummoned in this behalf before 


me the juſtice aforeſaid appeareth and is preſent, in order, to 
make his defence againſt the ſaid charge contained in the ſaid 


information, and having heard the ſame, he the faid A. O. ts 
aſked by me the ſaid juſtice, if he can ſay any thing for himſelf, 
why he the ſaid A. O. ſhould not be convicted of the premiſes 


above charged upon him in form aforeſaid ; who pleadeth that 


he ts not guilty of the ſaid offence. Neverth:leſs on the | 
day of aforeſaid, in the year aforeſaid, at —— aforeſaid 
in the county aforeſaid, one credible witneſs, to wit, A. W. 
of yecman, cometh before me the juſtice aforeſaid, and be- 
fore me the ſame juſtice upon his oath on the holy goſpel to him 
then and there by me the juſlice ; 5 3 adminiſired, depoſeth, 

N N 8 feoeareth, 
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| Conviction. 


| fwrareth, and on his oath aforeſaid affirmeth and ſaith, that 


the aforeſaid A. O. on the - day of —— aforeſaid, in the 
year aforeſaid, at — aforeſaid, in the county aforeſaid, 


lid [here again ſet forth the fact, or fo much thereof as 


is ſufficient to convict the offender] And thereupon the 
aforeſaid A. O. the — day of —— aforefaid, in the year 
aforeſaid, before me the juſtice aforeſaid, by the oath of one 
credible witneſs aforeſaid, according ta ibe form of the ſtatute 
aforeſaid is convicted; and for his offence aforeſaid hath for- 
feited the ſum of ——— of lawful money of Great Britain, 
to be diſtributed as the ſtatute aforeſaid doth direct. In wit- 
neſs whereof, I the ſaid juſtice to this preſent record ef the 
conviction as aforeſaid, have ſet my band and ſeal at — 
aforeſaid, in the county aforeſaid, the day and year firſt above- 
written, 

If he confeſſes the fact then ſay, — And becauſe the ſaid 
A. O. hath nothing to ſay, nor can ſay any thing in his own 
defence touching and concerning the premiſſes aforeſaid, but dith 
of his own accord freely and voluntarily acknowledge and 
confeſs all and ſingular the ſaid premiſſes to be true, in man- 
ner and form as the ſame are charged upon him in the ſaid in- 
formation : and becauſe all and ſingular the premiſſes being 
heard and fully under/tood by me the ſaid juſtice, it manifeſtly 
appears to me —Or, if the party hath been ſummoned, 


and doth not appear, then ſay.— heren pon, on the ſaid 


— day of in the year aforeſaid, at —— aforeſaid, in 
the county aforeſaid, he the ſaid A. O. was duly ſummoned in 
this behalf, to appear before me, in order to make his defence 
againſt the ſaid charge contained in the ſaid information, but 
the ſaid A. O. doth negleft to appear before me, and doth not 
appear, nor make any defence againſt the ſaid charge as aſore- 
aid: Therefore I the ſaid juſtice, on the ſaid day of 
m the year afcreſaid, at — aforeſaid, in the 
county aforeſaid, do proceed to examine into the truth of the 
ſaid complaint; And A. W. of - a. credible witneſs, 
cometh before me the juſtice aforeſaid, and before me the ſame 
Juflice upon his oath, &c. | 


Cometh before me] A conviction ought to be in the 
preſent tenſe, and not in the time paſt. L. Raym. 1370. 
Str. 608. Roberts's calc. | 


And giveth me io underſtand and be in formed] A conviction 


vught to be on an information or complaint precedent. 


M. T1 W. K. and Fuller, L. Raym. 510. 


That 


1 wy. «+ | rn wm a1 — A 


Conviction. 


That one A. O. of —— in the ſaid county, yeoman, &c.] 
All acts which ſubje& men to new and other trials, than 
thoſe by which they ought to be tried by the common law, 
ought to be taken ſtrictly ; ; and the court of king's bench 
will require, that it do appear upon the face of ſuch pro- 
ceedings, that the fact was an offence within the act, and 
that the juſtices have proceeded accordingly, M. 1 An: 
. and Chandler. 1 Salk. 578. L. Raym. 581, 

Theretore the particular manner of the offence ought 
to be ſet forth. Thus in the caſe of ſwearing, before the 
legiſlature by the act of the 19 G. 2. had directed a ſum- 
mary form of words, for the conviction, it was required not 
only to ſet forth that the perſon had curſed or ſworn in 


general, but the particular oaths and curſes were to Fe | 


ſet forth, that the court might judge thereupon, whethe 


they were indeed oaths and curſes or not, H. 8 6. 


K. and Sparling. Str. 497. - | 

And in the caſe of XK. and n M. 11 G. which 
was a conviction for ſwearing 150 oaths in theſe words 
by God, and curſing 150 curſes in theſe words God damn 
you, this matter was carried ſo far, that it was infiſted 
this was not ſufficient, but that the oaths and curſes ought 


to have been ſet forth 1 50 times each, But the oaths and 


curſes being, all only in the ſame words over again, 
the court held the conviction good. Str. 608. L. Raym. 
1376. 

„ it ſeemeth, that a een on a a penal ſtatute 
ought expreſsly to ſhew, that the defendant is not within 
any of its proviſoes ; for {ince no plea can be admitted to 
ſuch a conviction, and the defendant can have no re- 
medy againſt it, but from an exception to ſome defect 
appearing 1n the face of it, and all the proceedings are 
in a ſummary manner, it is but reaſonable that ſuch 
a conviction ſhould have the higheſt certainty, and ſa- 
tisfy the court, that the defendant had no ſuch matter 
in his favour, as the ſtatute itſelf allows him to plead, 
2 Haw. 250, 

But in the caſe of K. and Bard, T. 9 G. There was a 
conviction on the 3 C. c. 3, for keeping an alehouſe with- 


out licence; and it was objected, that in the act there 


was a proviſo to exempt perſons who had been puniſhed 


by the former law of the 5 & 6 Ed. 6. c. 25. and there- 


fore it ſhould have been ſaid, he had not been proceeded 
againſt upon that act: But by the court, That coming 


in by way of proviſo, he ſhould have inſiſted on it in bis 
deſence; it appears he was aſked what he had to ſay, and 
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Conviction, 

therefore we may reaſonably preſume he had no ſuch de- 
fence to make. And the conviction was confirmed. 
Str. 555. | 

And in the caſe of K. and Bryan, M. 12G. 2. The 
defendant was convicted on the gin act; and an exception 
was taken, that there was no averment, that it was not 
ſald to be uſed in medicine : and the caſes on the game 
act were mentioned, where in convictions it is neceſſary 


to exclude all the qualifications for killing game. On the 


other hand, it was inſiſted, that the reaſon of that was, 
becauſe thoſe were in the enacting clauſe, whereas this 
about medicine comes in by way of proviſo, and is by 


way of defence to be ſhewn on the defendant's part: And 
for that purpoſe was cited, M. 11 G. X. and Thee; 


where in a conviction for obſtructing an exciſe officer on 
the 8 An. c. 9. it was objected, that it not being averred 
to be in the day, it ſhould have been ſhewn that there 
was a conſtable preſent, which is made neceſſary in the 
night; but was held to be well, and its being in the 


night ſhould have been ſhewn on the defendant's part. 


And by the court, This is brought within the general 
enaQing clauſe : and the true diſtinction is, where the 


extenuation comes in by way of proviſo or exception, 
And the conviction was confirmed. Str. 1101. 


Being duly ſummoned) T. 11 G. X. and Venables, The 
court were unanimouſly of opinion, that the party ought 
to be heard, and for that purpoſe ought to be ſummoned 
in fact; and that if the juſtices proceeded againſt a per- 
fon without ſummoning him, it would be a miſde- 
meanor in them, for which an information would lie. 
L. Raym. 1406. | 

And in the caſe of K. and Allington, H. 12 G. On affi- 
davit that no ſummons was had, the court granted an 
information againſt the juſtice who made the conviction. 
Str. 678. | 
. 6G. K. and Johnſon. The defendant was convicted 


for keeping a gun. And exception was taken, that there 


was not a reaſonable ſummons ; for it was made to appear 
the ſame day, which might be impoſſible upon account of 
the diſtance, or the ſummons being ſerved late, and his 


witneſſes might not be got together on ſo ſhort a warn- 


ing: then it was to appear af the pariyh aforeſaid, whereas 
there were two pariſhes mentioned before; ſo the man 
might have gone to one, whilſt they were convicting him 
at the other. It was anſwered, that the defendant ap- 
peared at the time, and made defence; ſo that cures all 
| En defects 


Conviction. 


defects in the ſummons. And by the court, The anſwer 
is right. Str. 261. 

H. 3 G. K. and Simpſon, The defendant was convicted 
for deer- ſtealing; and the conviction ſet forth, that he 
had been ſummoned to appear before the juſtices, but it 
did not appear he ever was before them. Exception was 


taken to this, that as no appeal lies in this caſe, the ju- 


ſtices ſnould not have proceeded in the abſence of the par- 
ty, eſpecially where it may end in a corporal puniſhment 
as it may do here for want of a diſtreſs, And at another 
day, on conſideration, Parker C. J. delivered the reſolu- 
tion of the court: We are all of opinion, the offender 
may be convicted, without appearing. The ſtatute is 
ſilent as to the method of proceeding, and the law of 
England, it is true, in point of natural juſtice, always. 
requires the party charged with any offence, to be heard 
before he be condemned in judgment ; but that rule muſt 


have this exception, unleſs it is through his own default; 


were it otherwiſe, every criminal might avoid conviction. 
Str. 44. | | 
But, generally, it is not neceſſary to ſet forth the ſum- 


' mans in the conviction; for although no ſummons is {et 


forth, yet the court will intend one : but where a ſum- 
mons 1s ſet forth, and that ſummons appears to be ir- 
regular, the court will quaſh the conviction, there being 
then no room to intend any other ſummons. 11G. X. 


and Venables, Seſſ. C. V. 1. 210, L. Raym. 1405. 


One credible witneſs, to wit, A. W. of yeoman } 
It is requiſite to name the witneſs, that it may appear he 
is not the ſame perſon who was the informer ; for an in- 
former who hath a ſhare of the penalty, is never allowed 
to be à witneſs, unleſs in caſe where a ſtatute ſhall ſpe- 
cially ſo direct it. | | 


On his oath aforeſaid affirmeth and ſaith] In all convic- 
tions, being in the nature of judgments, the whole evi- 
dence ought to be ſet forth, or at leaſt ſo much thereof as 
is ſufficient to warrant the conviction ; that the court of 
king's bench may judge of the ſufficiency thereof : but 
otherwiſe it is in orders which are authoritative. And 


fo it was Jaid down in the caſe of K. and Floyd, M. 8 G. 2. 


which was thus; A motion was made to quaſh an order 
of ſeſſions, made under the ſtatute of the 1 V. c. 21. /. 6. 
whereby the defendant was adjudged guilty upon full proof 
of the charge againſt him, and that he be diſcharged from 
his office of clerk- of the peace, upon the objection that 
55 | | Dd 3 the 
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Conviction. 
the evidence is not ſet out: But it was adjudged after 
conſideration, that this was an order, and therefore the 
evidence need not be ſhewn : but that it would be other- 
wiſe if it was a conviction. Andr. 82. Str. 996. 

M. 5 C. 2. K. and Theed. A conviction on the candle 
act was quaſhed, becauſe the evidence was not ſet out; 
it being only alledged, that the offence was fully and duly 
proved, Str. 919. 2 Barnard. 16, 73. 

T. 6 G. K. and Baker, A conviction for taking pil- 
chards, againſt the form of the ſtatute, quaſhed ; becauſe 
the witneſs [wears generally that the defendant is guilty of 
the premiſſes, and that is taking upon himſelf to ſwear the 
law. Str. 316. | 

= 0 + X. againſt Vipont and others. The con- 
viction was, that the defendants, having heard the charge, 
(of conſpiring to advance their wages in the woollen ma- 
nufacture), and being called upon by the juſtices to ſhew 
cauſe why they ſhould not be conyicted, and having no- 
thing to fay whereby to defend themſelves, are therefore 
convicled: And quaſhed by the court; becauſe the evi- 
dence ought to be particularly fet forth, that the court 
may judge thereof; and it muſt be given in preſence of 
the defefdant, that he may have an opportunity of croſs- 
examination. Burrow. Mansfield. 1163. 

E. 7 G. 3. K. and Killett: The defendant, being a 
clergyman, was convicted' for neglecting to read the a0 
againſt profane curſing and fwearing- The conviction 


| fully ſet forth the offence as charged i in the information ; 


D 


and then goes on, ſetting forth that the defendant I 
ſummoned, and having neglected to appear, the juſtice 
proceeded to examine oa the truth of the charge, and 
the fame, as ſer forth, being duly proved before him, he ad- 
judges the defendant gullty. By the court: It is now 
tully ſettled, that upon a conviction the evidence ought 
to be ſet out, that the court may judge whether the ju- 
ſtices have done right; but upon an order it is not — 
ſary. Burr. Alan 2063. s 


i for his offence aforeſaid bath Kite H. 2 Fea 2. 
K. and Hawkes. A conviction- for killing 2 deer was 
guaſhed, becauſe it was only —— he is convicied with- 
out any judgment of forfeiture. Str. 58. 

And in the aforeſaid caſe of the King againſt Vibent and 
others, the conviction. mat gdjudging the forfeiture, way 
for that reaſon, as well, as the other above mentioned, 
beter minen to be ill; t as the ſtatute, upon which 


i the. 


Conviction. 


the conviction was made, leaves the judgment diſcretion- 
ary concerning the duration of the puniſhment, the of- 


tender being to be impriſoned by the juſtices for any time 


not exceeding three months, Burrow, Mansfield. 1162. 


To be diſtributed as the flatute aforeſaid doth direct]! M. 
9 An. K. and Barret. A conviction for deer ſtealing did 
ſet forth, that he is convicted, and ſpall forfeit gol 
according to the form of the ſtatute, without making a diſtri- 
bution, which ought to be 101 to the informer, 101 to 
the party grieved, and 101 to the poor. But by the 
court, This is well enough; for by the ſtatute he is only 
to forfeit in cafe he has goods, which is conditional, and 
not abſolute. 1 Salk. 383. 

After all; theſe convictions, being tedious and trou- 


bleſome, are never drawn up in form, till occaſion calls | 
them forth; as if they be to be recorded at the ſeſſions, 


or removed into a vigher court by certiorari, 


Note ; On.” a ſuggeſtion that the defendant hath a 8 
to the thing in queſtion, a prohibition will be granted 


by the king's bench, before or after conviction, to ſtay 
the juſtice from proceeding ; for without doubt if the 
defendant have but a colour of title, the juſtices have no 
juriſdiction in the cauſe, as where the defendant was 
convicted for cutting trees, where he 1185 a right of com- 
mon. L. Rqym. gol, 


Coꝛn. 
IJ. The meaſure of corn. 


II. Cutting corn growing, or burning ſtacks of corn. 


LI. Aſcertaining the prices of corn, 
IV. Importation of corn, 
J. Exportaticz of corn, 


J. The meaſure of corn, 


I, 0 buy or ſell corn in the ſheaf, before it is Buying cor in 
threſhed and meaſured, is againſt the common 


law of England; and the reaſon thereof ſeemeth to be, 
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Penalty of ſel- 


ebeſier meaſure. 


Further penalty. 


5 | 1 
CToꝛn. 
for that by ſuch ſale the market is in effect foreſtalled- 

3 fl. 197. | 

2. If any perſon ſhall ſel} corn otherwiſe than by Win- 
chefler meaſure, ſealed and ſtricken by the brim, he ſhall 
forfeit 408, on conviction before one juſtice, on the oath 
of one witneſs ; to be levied by the churchwardens and 
overſeers, or ſome of them, to the uſe of the poor, by 
diſtreſs and ſale. In default of diſtreſs, impriſonment till 
10 2. „% 8. 2. 

And if any mayor, or other head officer, ſhall know- 
ingly permit the ſame, he ſhall, upon conviction thereof 
at the county ſeſſions, forfeit 51, half to the proſecutor, 
and half to the poor, by diſtreſs and ſale; for want of 
diſtreſs, to be impriſoned by warrant of the juſtices, till 
payment be made. /. 3. 

3. And moreover, every perſon who ſhall ſell or buy 
corn, without meaſuring, being thereunto required, or in 
any other manner than is by the 22 C. 2. c. 8. directed, 
and that without ſhaking of the meaſure by the buyer, 
he ſhall, beſide the penalty of that act, forfeit all the 
corn ſo bought or ſold, or the value thereof, to the party 
complaining. 22 & 23 C. 2. c. 12. . 2. 

And on complaint made to a juſtice of the peace, that 
corn hath been bought, ſold, or delivered contrary to this 
act, the proof ſhall lie upon the defendant, to make it 
appear by the oath of one witneſs, that he ſold or bought 
the ſame lawfully : wherein if he ſhall fail, he ſhall for- 
feit as is ſaid before, to be levied by diſtreſs and fale; 
which ſhall by the juſtice be diſtributed, half to the poor, 
and half to the informer. 22 & 23 C. 2. c. 12. %. 3. 

4. But notwithſtanding all the ſtatutes that have been 
made, for the uniformity of meaſures throughout the realm, 
yet the meaſure of corn differs in many places, the buſhel 
being greater in one place than in another. And altho' 
regularly, a cuſtom or preſcription againſt a ſtatute is 
void, except it be confirmed by the ſtatute, or ſaved by 
another ſtatute ; yet it is ſaid, that in the meaſure of corn, 
the cuſtom of the place is to be obſerved, if it be a cu- 
ſtom beyond all memory, and uſed without any viſible 
interruption. Barl. 578. | _Y 


II. Cutting corn growing, or burning ſtacks of corn. 


1. Every perſon who ſhall unlawfully cut or take away 
any corn or grain growing, being convicted thereof by 
| confeſſion, 


* 


1, 


confeſſion, or oath of one witneſs, before one juſtice, ſhall 


juſtice, till he conform. 43 El. c. 7. 


ceeding 2001. / 7, 8, 9, 10. 


further) The juſtices, at Michaelmas ſeſſions yearly, 


wheat, rye, barley, oats, and beans, (and in Scotland alſo 
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for the firſt offence pay ſuch damages as the juſtice ſhall 
appoint: and if the juſtice ſnall think him not able or 
ſufficient, or if he do not pay ſuch damages, he ſhall com- 
mit him to the conſtable. where the offence is committed, _ 
or where the party is apprehended, there to be whipped; and 
for every other offence he ſhall in like manner be whip- 
ped. The conſtable refuſing, ſhall be committed by the 
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But if he cut it at one time, and then come again at Burning cora 
another time and take it away, it is felony, 1 Haw. 9 3. in the night. 
2. If any perſon ſhall in the night time, maliciouſly 
and wilfully burn or cauſe to be burat, any rick or ſtack 
of corn, he ſhall be guilty of felony : but to avoid judg- 
ment of death, he may make his election to be tranſport - 
ed for ſeven years. And three juſtices (1 2.) may deter- 
mine the ſame. 22& 23C. 2. c. 7. | | 
z. But by the 9 G. c. 22. commonly called the Black Purning by night 
Act, which is infetted more at large in the title of that or day. 
name, If any. perſon ſhall ſet fire to any mow or ſtack of 
corn, he ſhall be guilty of felony without benefit of 
clergy. / 1. 1 5 | 
And the hundred ſhall anſwer the damages, not ex- 
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And if any perſon ſhall apprehend, or cauſe to be con- 
victed, ſuch offender, and ſhall be killed, or wounded fo 
as to loſe an eye, or the uſe of any limb, in apprehend- 
ing or endeavouring to apprehend ſuch offender, on proof 
thereof at the ſeſſions, and certificate thereof from thence, 
the ſheriff ſhall pay to the perſon intitled the ſum of 50 
in 30 days, to be repaid to him out of the treaſury, 


. 12. | | 
III. Aſcertaining the prices of corn. 
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1. By the 10 G. 3. c. 39. (which is in force for Officer appoint - 
ſeven years, &c. and by 17 G. 3. c. 44. for ſeven years turn, mane 10. 


ſhall order returns to be made weekly of the prices of 


of beer or big), from ſuch market towns as they ſhall 
think proper, not leſs than two nor more than ſix within 
any county, riding, or diviſion ; and ſhall appoint a pro- 
per perſon, being an inhabitant of ſuch market town, 
to make ſuch returns from every ſuch market town, to 
the perſons appointed to receive the ſame (as hereafter 
= men- 


3 n 
— 22 n _ - « _ . — * 24 e 8 * da 7 * 
n 2 82 : 04 
2 ä Pg =. - . 5 r A 49 a5 4 * 5 5 8 
r n . es filing * CY * _ FD 1 93 ww 
cs 7 ST 2 — 


by Ld 
. 
* 
— — 7 Gy — EAR i SH er” — 
2 ere — S oi ALI 8 * — 
1 Ly 9 WP & 1 n IS : PE oo wn ng 


— 
— — — 
= 


—— 
— * 1 
<a 


OR 


Se 


. L . 


„„ CORRIIES. A - ee 2 
? — B32. FE. 


2 = — 
NN 


410 Coꝛn. 


mentioned). And if ſuch perſon appointed ſhall die, ne- 


gle his duty, or become incapable of performing it; 
two juſtices may appoint another till the next ſeſſions, 
and the juſtices there may confirm their choice; or appoint 
another till the next Michaelmas ſeſſions. And if the ju- 
ſtices ſhall negle& to appoint proper perſons to make re- 
turns, the commiſſioners of the treaſury ſhall appoint them 
until the Michaelmas ſeſſions next following. i, 3. 

In London, the meal weighers ſhall take an account of 
the prices of wheat, rye, barley, oats, and beans, at the 


markets within the ſaid city, and *curn the average prices 


weekly to the perſon to be appointed as aforeſaid to re- 
; ceive the ſame. fe S. 
. Mezfures tobe 2. And the juſtice ſhall cauſe a ftandard i inchefter 
ee lor that buſhel of eight gallons to be provided and kept at each 
Bs market town from whence the return ſhall! be made. /. 4. 
Returns how to 3. And ſuch returns ſhall be the average prices of 
be made. wheat, rye, barley, oats, and beans, by the cuſtomary 
meaſure of each reſpective market, and the average prices 
by the ſaid ſtandard or Vincheſter dutbel, id. 


Salary of per- 4. And every perſon making ſuch return (except from 
agg the Landon) ſhall be paid ſuch ſum as the faid Juitices ſhall 


direct, not exceeding 25 for each return, to be paid qQuar- 
terly by the treaſurer out of the publick ſtock, on receive 
ing a certificate from the perſon appointed to receive the 
returns, that the ſaid returns have been made according 
to the directions of this act, and upon receipt of dupli- 
cates of ſuch returns ; which duplicates, the perſons mak- 
ing the ſame ſha!] tranſmit to the clerk of the peace or 
his deputy, four times in every year, to be laid before 
the juſtices at their next general or quarter ſeſſions. % 5. 
Perfon ap>oint= 5. The commiſhoners of the treaſury ſhall appoint a 
1 Ge perſon to receive the returns at the treaſury ; which 
27 the:eupon, Perion ſhall enter the returns in a book to be kept for 
that purpoſe, and ſhall once in every week cauſe the ſame 
or an abſtract thereof to be publiſhed in the London gazette ; 
and ſhall alſo four times in every year tranſmit a certificate 
to the clerk of the peace for each county or diviſion, and 
to the court of the mayor and aldermen of London, of the 
returns which have been made by the ſeveral perfons ap- 
pointed to make the ſame within ſuch county or diviſion, 
and alſo whether the ſame were regularly made. % 6. 
And he ſhall receive and fend all his letters and packets 
free from the duty of poſtage. . 7. 


V. Impar- 


Coꝛn. 


ILV. e of corn. 


Wha corn doth not exceed the following prices, Duty on impars 
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_ cuſtom. and poundage for corn imported ſhal] be as tation. 


follows: wheat not above 53s 4d a quarter, ſhall pay 
16s; if above 538 4d, and not above 4 l, it ſhall pay 
8s ; rye, not above 40s a quarter, ſhall pay 16s; barley 
and malt, not above 32s a quarter, ſhall pay 16s; buck 
wheat, not above 32 8s a quarter, ſhall pay 16s; oats 
not above 16s a quarter, ſhall pay 5s 4d; peaſe or 
beans, not above 40 8 a quarters ſhall pay 168. 22 C. 2. 


g. 13. U. 


But when the prices exceed theſe rates, ds the duties 
payable before this act, ſhall only be paid. id. Y 2. That 
is to ſay, for every quarter of wheat imported 58 4d, of 
rye 48, barley or malt 2s 8d, buck wheat 2s, oats 
15 4d, peaſe or beans 48. 15 2 2. £5 +>. 


2. And that it may be known what price corn bears Price of corn 


where ſuch foreign corn is imported, the juſtices of the 


how to be aſcery 
tained for that 


peace for the counties where foreign corn 1s imported, purpoſe, 


ſhall at every their quarter ſeſſions give in charge to the 
grand jury to make inquiry and preſentment upon their 
oaths, of the common market prices of the ſeveral ſorts 
of middling Engliſh corn, as the ſame ſhall be commonly 
bought and ſold in the county ; which preſentment ſhall 


be certified by the juſtices to the chief officer and collector 


of the cuſtoms at the port where the corn is imported, to 
be hung up in ſome publick place in the cuſtom houſe ; 
And the fame ſhall be done in the city of London in Oc- 
tober and April (and in January and Fuly, 5G. 3. c. 17.) 
yearly, by the mayor, aldermen and juſtices there, by the 
oaths af two perſons, neither of whom ſhall be corn 
chandler, meal man, factor, merchant, or other perſon, 


intereſted in ſuch corn to be imported, but by ſubſtantial 


houſholders in Middleſex or Surry, and each of them ha- 
ving a freehold eſtate of 201 a year, or leaſehold of 50 l 
a year, above reprizes, and being ſkilful in the proces of 
corn. S Gog: c, 12. 1 J. 2-6 19. 

But during: the continuance of the 10 755 3. c. 39. 
aforeſaid, the prices ſhall be aſcertained by perſons ſpeci- 


| ally appointed to make returns from the ſeveral counties 


as is above expteſſed; and the commiſſioners of the trea- 
ſury ſhall order an account of the quantities of all corn 


and grain exported and imported from and into Great Bri- 
2 tain, 
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The ſaid duties 
on importation, 
ja what cates to 


Com: 


tain, together with an account of all bounties and duties 
paid and received thereon, to be tranſmitted annually by 
the commiſſioners of the cuſtoms in England and Scotland, 
and be regiſtred in proper books to be kept for that pur- 
poſe, by the perſon appointed to receive the returns from 
the ſeveral counties as by the ſaid act is diretted. 10 G. 3. 


c. 3.75. 3 : 

3. Whenever the price of middling Britiſb wheat, at 
the ports and places where wheat ſhall be imported, ſhall 
be at or above 48s a quarter; rye, peaſe, or beans, 328; 
| harley, bear, or bigg, 24s; oats, 16s; all cuſtoms and 

duties payable on importation thereof ſhall ceaſe; and in 
lieu thereof, ſhall be paid on importation a duty of only 
6d a quarter for wheat; 2d an hundred weight for 
wheat flour; 3d a quarter for rye, peafe, and beans; 

and 2 dea quarter for barley, beer, bigg, and oats. And 
the ſame may be carried coaſtwiſe, under the fame regu- 
iations as corn, flour, or grain of the growth of this 
Kingdom. 13G. 3. c. 43. / 1. | 
4. In caſe any wheat, or wheat flour, rye, peaſe, 


the forter duties heans, barley, beer, bigg, or oats ſhall be imported ints 


on importation 


any of the ports of Briſtol, Berwick, Beaumaris, Dover, 
Extter, Falmouth, Harwich, Hull, London, Lynn Regis, 
Lancafter, Liverpoole, Milford, Newca/tle; Newhaven, Poole, 
Southampton, Stockton, Whitehaven, Yarmouth, Ayr, Leith, 
Port Glaſgow; Aberdeen, Kirkwall, (Prefion, 16 G. 3. c. 
39. Portſmouth, Sandwich, Chichefler, Chefler, 18 G. z. 
e. 25. and Cowes, 19 G. 3. c. 29.) at any time when 
the duties not repealed by this act ſhall be payable for 
fuch ſpecies of corn, grain, or flour; the fame, upon due 
entry thereof, may be forthwith landed, in preſence of 
an oficer, withoutpayment of the duties; provided that 
aft account be taken of the quantity, and entered in a 
Þobk to be kept by the proper officer; and that the ſame 
be ſecured under the joint locks of the king and the im- 
porter in a warehouſe to be provided at the expence of the 
importer or proprietor, with the approbation of the com- 
miſſionets of the cuſtoms or three of them, or the col- 
lector and tomptroller of the cuſtoms where the ſame 
{hall be imported, with liberty for the proprietor to ſcreen, 
effn; and take ſuch other care of the ſame as neceflity 
fhall require, in the preſence of an officer. And ſuch 
corn, gtain, or flour, ſhall not be delivered out but on 
the following conditions, viz. If the ſame ſhall be for 
home conſumption, the perſon taking out the ſame ſhall 
pay ſuch duties as ſhall at the time of taking out be Pay” 

able 
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able for the like ſort imported; and the ſame fhall be 


| meaſured out, and ſhall: pay the duties, by the ſtricken 
| buſhel, and not by the heaped buſhel. And if the fame 


ſhall be delivered out for exportation, the owner or ex- 
porter, with one ſurety, ſhall enter into bond that the 
ſame ſhall not be relanded in Great Britain, Ireland, 


g | Guernſey, Jer ſey, Alderney, Sark, or Man, or the iſlands of 


Faro. — Provided, that this ſhall not extend to prohibit 
corn, grain, or flour, imported from reland and ware- 
houſed here, to be carried back to Ireland, ſubject to the 
like ſecurities and reſtrictions as upon exportation of any 
other foreign corn, grain, or flour, 13 G. 3. c. 43. 


2, 3. | : 
/ ** all ſuch corn, grain, or flour fo delivered as afore- 
ſaid for exportation, mal be ex ported directly from the 
port where the ſame was ſo delivered, and not removed or 
carried to any other port or place in this kingdom; on 
pain (beſides the forfeiture of the bond) that all ſuch 
corn, grain, or flour ſhall be forfeited, together with the 
boats, veffels, horſes, carts, or carriages, and alſo the 
ſhip from whence the ſame was unloaded; and may be 
ſeized by any officer of the cuſtoms: And all perſons 
aſſiſting therein ſhall forfeit treble value of ſuch corn, 
grain, or flour: The ſaid penalties and forfeitures to be 
recovered and applied, as in caſe of uncuſtomed goods. 


Hold in all caſes, where any corn, grain, or flour, for 
which the duties have been paid, ſhall be again exported 
within ſix calendar months from the importation thereof; 
the duty ſhall be drawn back and repaid to the perſon ex- 
porting the ſame to any place where a drawback is allow- 
ed on the exportation of any foreign goods. / 13. 


J. Exportation of corn. 


1. Whenever the price of middling Britich wheat, at Exportation ia 
any port or place from whence the ſame ſhall be intended what cafes pro- 
to be exported, ſhall be at or above 44s a quarter; no pans 
perſon ſhall export, or cauſe to be laid on board for ex- 
portation, any wheat, wheat meal or flour, malt, bread, 


biſcuit, or ſtarch, made of wheat: When the price of 


rye, peaſe, or beans ſhall be at or above 28s a quarter ; 
no perſon ſhall export, or caufe to be laid on board for 
exportation, any rye, peaſe, or beans, ground or un- 
ground, or any bread or biſcuit made of rye, peaſe, or 
| N beans, 
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beans: When the price of barley, adds or bigs, mal 
be at or above 228 a quarter; no perſon ſhall export, oc 
cauſe to be laid on board for exportation, any barley, 


beer, or bigg, or malt, bread; or biſcuit; made of . 


ley, beer or bigg: And when the price of oats ſhall be 


at or above 14 8 a quarter; no perſon ſhall export, or 


cauſe to be laid on board for exportation, any oats or 
oatmeal, or malt, bread, or biſcuit, made of oats : The 
faid prices to be aſcertained i in manner aforeſaid ( fave that 
the prices of corn and grain and of oatmeal exported ſhal] 
be governed by the average prices at which the ſame ſhall 
be fold in the publick market at or neareſt to the port of 
exportation on the laſt market day preceding, 14 G. 3. 
c. 64.) And if any perſon ſhall offend in the premiſſes, the 
ſaid commodities ſo exported or ſhipped for exportation 
ſhall be forfeited, and every offender therein ſhall forfeit 

205 for every buſhel of wheat, wheat meal or flour, rye, 


peaſe, beans, barley, beer or bigg, oats, oatmeal, and 


malt made of any of the grains aforefaid, ground or un- 


ground; and alſo the ſhip or veſſel and furniture ſhall be 


forfeited, and may be ſeized by any officer of the cuſtoms ; 
half to the king, and half-to him that ſhall ſue in the 
courts at Weſtminfler or at the aſſizes: And where the 
value of the penalties or forfeitures ſhall] not exceed 501, 
the ſame may be recovered by information before the 
Juſtices in ſeſſions. And the maſter or mariners know- 
ingly affifting therein, ſhall on conviction in any ſuch 
courts reſpectively, be impriſoned three months. 13 
G. 3. c. 43. /. 5: 

Provided, that this ſhall not We to prohibit the ex- 
portation or carrying out of ſo much of any of the ſaid 
articles as ſhall be neceſſary for any ſhips in their voyage, 
or for his majeſty's ſhips of war, forces, forts, or gar- 
riſons. .. 6. 

Nor to prohibit carrying the ſame coaſtwiſe, with the 
uſual coquets. / 7. > 

Provided alſo, that nothing herein ſhall extend to pro- 


hibit the exporting yearly from the port of London to Gib- 


raltar, any quantity of wheat, meal, flour, rye, cv 
or malt, not exceeding 2500 quarters in the whole; 
Minorca, 3500 ; to St. Helena, (or any of the ſetrlement of 
the Eaſt India company, 1000; 16 G. 3. c. 37. From 
the port of Southampton to Guernſey, Ferſey, | and Alderney, 
any quantity of wheat, meal, flour, rye, barley, malt, 
bread, biſcuit, or peaſe, not exceeding 500 quarters 1n 
the whole, 14 C. 3. c. 5. J 4.) : From the ports of 
l hitebaven 


hall 


ar 


Or 


Conn. 


Whitehaven and Liverpoole to the Ifle of Man, any quan- 
tity of wheat, barley, oats, meal, or flour, not exceed- 
ing 2500 quarters in the whole, half thereof from J/hize- 
haven, and half from Liverpaole. ſ. 8. | | 

Provided alſo, that this ſhall not extend to prohibit the 
exportation of beans to the Britiſß forts or. factories in 
Africa, or for the uſe of the ſhips trading on that coaſt 
which have been uſually ſupplied from Great Britain ; or 
to prohibit the African company from exporting annually 
any quantity of wheat flour not exceeding 200 quarters, 
or any quantity of bread or biſcuit, or of brd and biſ- 
cuit together, not exceeding 15 tons, to the ſaid forts or 
factories. / 9. Py | 

Nor to prohibit corn, grain, or flour, from being ex- 
ported to Ireland, during ſuch time as any general prohi- 
bition or embargo on the exportation of corn, grain, or 
flour ſhall be in force in that kingdom. /. 10. 

Nor to prohibit the exporting yearly, from the part of 
London only, any wheat, meal, flour, bread, and ftarch, 
made of wheat, not exceeding 2000 quarters in the 
whole ; nor, from the port of London or any other port, 


any other ſort of corn and grain, peaſe and beans, ground 


or unground, malt and oatmeal, to any of his majeſty's 


ſugar colonies in America. 14 G. 3. c. 5. 1. (And tor 


the purpoſes of carrying this act into execution, four 
hundred weight avoirdupois of meal, and three hundred 
weight avoirdupois of flour, bread, biſcuit, and ſtarch, 
made of wheat, ſhall be deemed equal to one quarter of 
wheat. / 6) a | 

Provided alſo, that it ſhall be lawful to export yearly 
from the port of Briſtal biſcuit and peaſe not exceeding in 
the whole 150 tons of biſcuit and 300 quarters of peaſe, 


from the port of Poole not exceeding 250 tons of biſcuit 


and 700 quarters of peaſe, from the port of Dartmouth 
not exceeding 150 tons of biſcuit and 300 quarters of 
peaſe, from the ports of Top/ham and Tingmouth within the 
port of Exeter not exceeding 150 tons of | biſcuit and 
300 quarters of peaſe, to the iſland of Newfoundland, for 
the benefit of the fiſhery there. 14 C. 3. c. 11. | 
And provided, that it ſhall be lawful to export yearly, 


from the port of London only, wheat meal or;ilour not ex- 


ceeding in the whole 200 quarters, and oats, oatmeal], 
grotts, barley, peaſe, beans, malt, and biſcuit, not ex- 
ceeding together in the whole 250 quarters, to Hudſen's 
Bay, for the benefit of the company there. 14 G. 3. 
c. 5005-35 $3570 | 17 Fit 
To And 
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Bounty on ex- 
portation. 


Penalty of hin- 


d ring exporta- 
tion. 


And by the 18 G. 3. c. 16. for the uſe of the Brit 
fiſheries at the iſland of Newfoundland, Nova Scotia, Bay 
Chaleur, and Labrador, further quantities of wheat flour, 
biſcuit, and peaſe, are permitted to be exported from the 
ports of London, Briſtol, Poole, Dartmouth, Topſham, Ting- 
mouth, Barnſtaple, Liverpoole, Weymouth, and Cheſter. 

2. By the aforeſaid act of the 13 G. 3. c. 43. the for- 
mer bounties on exportation ſha]l ceaſe ; and inſtead there. 
of there ſhall be allowed on the exportation of corn or 
grain, either ground or unground, being the growth of 
this kingdc-n, and put on board in Britiſb ſhipping, the 
maſter and at leaſt two thirds of the mariners being his 
majeſty's ſubjects, the ſeveral bounties following: That 
is to ſay, when the price of middling Britiſb wheat ſhall 
be under 44s a quarter (to be aſcertained as aforeſaid), 
there ſhall be allowed a bounty of 5 s for every quarter 
of wheat, and 5 s for every quarter of malt made of 
wheat : When rye ſhall be under 28s a quarter, there 
ſhall be allowed a bounty of 3s for every quarter of rye: 
When barley, beer, or bigg ſhall be under 22 s. a quar- 
ter, there ſhall be allowed a bounty of 28 6d for every 
quarter of barley, beer, or bigg, and 2s 6d for every 
quarter of malt made of barley, beer, or bigg : And 
when oats ſhall be under 14s a quarter, there ſhall be 
allowed a bounty of 2s for every quarter of oats, and 
28s 6d for every quarter of oatmeal, computed at the 
rate of 276 1b avordupois te a quarter, .. 11. . 

Provided, that if any perſon fhall have entred out- 
wards any of the ſaid articles, and begun to ſhip or lay 
the ſame on board, during the time that the prices of 
middling Britiſb corn ſhall be under the rates aforeſaid; 
he ſhall not be prohibited from exporting the ſame, or ſo 
much thereof as ſhall be ſo ſhipped, within 20 days from 
the entry thereof at the cuſtom houſe, nor from receiving 
the bounty, altho' the prices may have ariſen above the 


rates herein before ſpecified, after the ſaid ſhipping, and 


before the exportation. /. 12. 
3. If any perſon ſhall wilfully and malicioufly beat, 


wound, or uſe any other violence to any perſon, with in- 


tent to hinder him from buying corn in any market or 


other place; or ſhall unlawful ſtop or ſeize upon any 


waggon, cart, or other carriage, or horſe, loaden with 
wheat, flour, meal, malt, ar other grain, in or.on the 
way to or from any city, market town, or ſea port, and 
wilfully and maliciouſly break, cut, ſeparate, or deſtroy 
the ſame or any part thereof, or the harneſs of the horſes 
Toba drawing 
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drawing the ſame ; or ſhall unlawfully take off, drive 
away, kill, or wound any ſuch horſes ; or unlawfully 
beat or wound the driver; or ſhall, by cutting of the 
ſacks or otherwiſe, ſcatter or throw abroad ſuch wheat, 
flour, meal, malt, or other grain, or ſhall take and carry 
away, ſpoil or damage the ſame, or any part thereof: he 


ſhal!, on conviction before two juſtices or the ſeſſions, be 


ſeat to the gaol or houſe of correction, for any time not 
exceeding three months, nor leſs than one month, and 
be once publickly and openly whipped by the maſter of 
ſuch gaol or houſe of correction, in ſuch city, market 
town, or ſea port, in or near which the offence ſhall be 
committed, on the firſt convenient market day, at the 


market croſs or market place there, between the hours of 


eleven and two. II G. 2. c. 22. . 


And if any ſuch perſon, ſo convicted, ſhall commit 


any of the offences aforeſaid a ſecond time; or if any 
perſon ſhall wilfully or maliciouſty pull down, throw 
down, or otherwiſe deſtroy any ſtorchouſe, or granary, 
or other place where corn ſhall be then kept in order to 
be exported ; or ſhall unlawfully enter any ſuch ſtore- 


| houſe, granary. or other place, and take and carry away 


any corn, flour, meal, or grain therefrom, or ſhall throw 
abroad or ſpoil the ſame or any part thereof; or ſhall un- 
lavyfully enter on board any ſhip or veſſel, and ſhall wil- 
fully and maliciouſly take and carry away, caſt out there- 


from, or otherwiſe ſpoil or damage any meal, flour, 


wheat, or grain therein, intended for exportation : he 
ihall be guilty of felony, and tranſported for ſeven years. 
125 2s 7 
l * the hundred ſhall anſwer damages (not exceeding 
1001) as in caſes of robbery ; the perſon. injured giving 
notice of the offence in two days, by himſelf or ſervant, 
to a conſtable of the hundred, or the conſtable of the 
place in or near which the fact ſhall be committed ; and 
within ten days after ſuch notice, giving in the examina- 
tion on oath of himſelf or of his ſervant preſent at the 
time of the fact, or having the care of ſuch his property, 


before a juſtice of the peace, whether he knows the per- 


ſons that committed the fact, or any of them; and if 


he does, then entring into recognizance to proſecute. 


J. 5, 6. 


But if an offender is convicted in 12 months the hun- 
dred ſhall not be liable; and therefore the action m iſt not 
be brought till after one year: nor ſhall it be commenced 


but within 2 years. / 7, 8. 
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Coꝛoner. 


ORONERS are ancient officers by the common 

law, ſo called becauſe they deal principally with the 

pleas of the crown, and were of old time the principal 
conſeryators of the peace. 2 Haw. 42, 


Concerning whom I ſhall ſhew, 


J. Who may be a coroner, 

II. How choſen, | 

III. His power and duty in taking an inquiſition of 
death, | 

I). His power and duty in other matters, 

J. His fees. | | 

VI, Puniſhment for not doing his duty. 


J. Who may be a coroner. 


| Dignity; 1. Of ancient time this office was of great eſtimation ; 
| for none could have it under the degree of a knight. 3 
| 10. 4 bf 291. | 
Eſtate, 2. And by the 14 Ed. 3. ff. 1. c. 8. No coroner ſhall 
be choſen unleſs he have land in fee, ſufficient in the 
ſame county, whereof he may anſwer to all manner of 
people. 


II. Her choſen. 


To be choſen in 1. The coroner (as of ancient time the ſheriffs and 
the county conſervators of the peace) ſhall be choſen in full county, 
_ that is, in the county court, by the commons of the ſame 
county. 28 Ed. 3. c. 6. . gf, 
And this muſt be in purſuance of the king's writ for 
that purpoſe, iſſuing out of, and returnable into the 
chancery ; and none but freeholders have a voice at ſuch 
election, for they only are ſuitors to the county court, 2 
Haw. 43, 44 LES 
2, And 
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2. And being elected by the county, if he be inſuffi- County to an- 
cient, and not able to anſwer ſuch fines and other duties een 
in reſpect of his office, as he ought; the county, as his 
ſuperior, ſhall anſwer for him. 2 Inf. 175. | 
3. And being choſen by the county, his office continues, Office not void 
notwithſtanding the demiſe of the king. 4 Tuſt. 271. 2 n 
4. And after he is choſen, he ſhall be ſworn by the J be fon 
ſheriff, for the due execution of his office. 2 Hale's 8 
II. 7 ; | £ ; 
5. But in the ſtatute of 28 Ed. 3. which enacts that Others not cho- 
they ſhall be choſen by the county, there is a ſaving to ay by the ccun- 
the king and other lords, who ought to make coroners, | 


their franchiſes. - 


6. The lord chief juſtice of the king's bench, by vir- chef juſtice, 
tue of his office, is the chief coroner of England. 2 
H. H. 53. . | © 


III. His power and duty in taking an inquiſition of 
| | death. 


1. When it happens that any perſon comes to an un- Notice. 
natural death, the townſhip ſhall give notice thereof to 
the coroner. Otherwiſe if the body be interred before 
he come, the townſhip ſhall be amerced. Hale's Pl. 179. | 

2. And by Holt Ch. J. It is a matter indictable to bu- Burying withour 
ry a man that dies a violent death, before the coroner's se. 
inqueſt have ſat upon him. 2 Haw. Not. 8 

3- And if the townſhip ſhall ſuffer the body to lie till Lying unburied, 
putrefaCtion, without ſending for him, they ſhall be amer 


ON - 


ced. Hale's Pl. 270. 2 Haw. 48. | 


4. When notice is given to the coroner, he is to iſſue Precept to ſum- 
a precept to the conſtables of the four, five, or fix next T0999: 
townſhips, to return a competent number of geod and 
lawful men of their townſhips, to appear before him in 
ſuch a place, to make aninquiſition touching that matter. - 
4 Ed. 1. fl. 2. 2 H. H. 59. Or he may fend his pre- 


cept to the conſtable of the hundred. Wocd, b. 4. c. 1. 


But the aforeſaid ſtatute being wholly directory, and in 
affirmance of the common law, doth neither reſtrain the 
coroner from any branch of his power, nor excuſe him 
from the execution of any part of his duty not mentioned 
in it, which was incident to his office before: Upon which 
ground, it hath been holden, that there is no neceffity 
that it appear in a coroner's inqueſt, that it was taken by 
the oaths of perſons of the next adjacent towns; but that 
it is ſuffcient to ſay, that it was taken by the oaths of 
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Jury. 


Coꝛoner. 


lawful perſons of the county; inaſmuch as ſuch inqui- 
ſitions, being good before the ſtatute, which is wholly de- 
claratory, mutt needs be ſo ſtill. But it ſeems that it 
ought to appear in every ſuch inquiſition, at what place, 


and by what jurors by name it was taken, and that ſuch 
Jurors were ſworn. 2 Haw. 47. 


5. Theſe are to be at leaſt 12; and it is aid, that all 


perſons of the neighbouring tawns, above the age 'of twelve 


years, are bound to attend at the taking the inquiſition, 
unleſs they have a reaſonable excuſe to the contra 


2 Infl. 148. 2 Haw. 54. 


Default in not 


appearing. 


Swearing and 
charge. 


Werere the body 
cannet be view- 
ed. 


Form of the 
charge where a 
perſon is ſlain, 


6. If the conſtables make not a return, or 1 jurors 


returned appear not, their defaults are to be returned to 
the coroner: and the conſtables or jurors in default ſhal] 
be amerced before the judges of aſſtze. 2 H. H. 59. 

7. The jury appearing is to be ſworn and charged by 


the coroner to enquire, upon the view of the body, how 


the party came by his death. 2 H. H. 60. 

8. For he can take indictments of death, only upon 
view of the body, and not otherwiſe, therefore if the body 
be interred before he come, he muſt dig it up. And this 
he may do lawfully within any convenient time, as in 14 
days. FHale's Pl. 170. 2 Haw. 48. 


9. If the body cannot be viewed, the coroner can do 


nothing; but the juſtices of the peace ſhall enquire there- 
of. Hale's Pl. 170. 2 Haw. 48. 

10. The jury being ſworn, — the body upon view, 
he ſhall enquire upon the oaths of them, in this manner, 
by the ſtatute of 4 Ed. 1. ft. 2. called the ſtatute de officio 


coronatoris ; vix. 
If they know where the perſon v was ſlain; whether it 


were in any houſe, field, bed, tavern, or company: 


Who are culpable, either of the act, or of the force; 


and who were preſent, either men or women, and of 


what age ſoever they be, if they can * or have any 


diſcretion: 


Where a perſon 
ſlain is found in 
the fields or 
woods, 


And how many ſorver be found culpable, they ſhall be 
taken and delivered to the theriff, and ſhall be committed 
to the gaol : 

And ſuch as be found, and be not culpable, ſhall be at- 
tached until the coming 'of the judges of aſſize. 

11. And, by the ſame ſtatute, if it fortune any ſuch 


man be fan. which is found in the fields, or in the woods, 
firſt it is to be enquired, whether he were lain i in the ſame 


place or not: 


And 


And if he were brought and laid there, they ſhould do ſo 
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1 much as they can to follow their ſteps that brought the 
be, | body thither, whether. he were brought upon a horſe, or | 
10 in a cart: | 
e, It ſhall al ſo be enquired, if the dead perſon were known, | 
ch or elſe a ſtranger, and where he lay the night before. 14 
12. Alſo, by the ſame ſtatute, all wounds ought to be Wounes, oh | 
Il WW viewed, the length, breadth, and deepneſs; and with "FR 
ve. what weapons; and in what part of the body the wound IF 
n, or hurt is; and how many be culpable; and how many at 
Ye wounds there be; and who gave the wound. 1 
| 13. And they muſt hear evidence on all hands, if it be Defendant's evi- 4% 
rs offered to them, and that upon oath, becauſe it is not ſo <2. 1 
to much an accuſation or an indiQtment, as an inquiſition or 14 
all inqueſt of office. 2 H. H. 157. it 
| 14. And by the aforeſaid ſtatute, if any be found culpa- Toenquire of the Ws 
dy ble of the murder, the coroner ſhall immediately go to his ee er lande +F 
W houſe, and ſhall enquire what goods he hath, and what corn i, 
he hath in his graunge; and if he be a freeman, they ſhall 
on enquire how much land he hath, and what it is worth 
ly yearly, and further, what corn he hath upon the ground : 
lis and likewiſe of his freehold, how much it is worth yearly, 
14 over and above the ſervice due to the lord of the fee; and 
the land ſhall remain in the king's hands, until che lords 
do of the fee have made fine for it: 
82 And when they have thus enquired upon every thing, 
| they ſhall cauſe all the land, corn, and goods to be valued, 
W, in like manner as if they ſhould be ſold immediately; and, 
Ts thereupon they ſhall be delivered to the whole townſhip, 
C19 which ſhall be anſwerable before the judges for all. | 
3 15. In like manner, by the ſaid ſtatute, it is to be en- W 
it quired of them that be drowned, or ſuddenly dead, whe- or ſuddenly dead. 
ther they were ſo drowned, or lain, or ſtrangled by the 
ez ſign of a cord tied freight about their necks, or about 
of any of their members, or upon any other hurt found 
ny upon their bodies. And if they were not ſlain, then 
| ought the coroner to attach the finders, and all other in 
be the compan | 
ed 16. He hall alſo enquire, whether the perſons found Flight, 
guilty, fled; for which flight they forfeit goods and chat- 
it- tels. 2 Haw: 48, 53. 
And it hath been formerly held, that if a perſon were 
* lain, and upon the coroner's inqueſt on view of the body, 
is, it were found that ſuch a perſon fled, tho' the ſaid perſon 
ne were afterwards acquitted both of the felony and flight, 
= yet he forfeited his goods; for the coroner's inqueſt is fo 
p Ee; ſolemn, 
N | 


422 Cozoner. 
| ſolemn, that it is not traverſable ; alſo when the goods 
are once lawfully veſted in the king, by that inqueſt, 
the property of them cannot be deveſted. But this 
opinion ſeemeth harſh and unreaſonable, that a man ſhall 
be liable to forfeit all his goods; which may perhaps 
be all that he is worth, by an inqueſt taken in his ah. 
fence, without either hearing bim, or giving him an op. 
portunity of defending himſelf. 1 Bac. Abr. Coron. D. 
2 Haw. 54. 

Alſo it is ſtrongly holden in tome books, that an in- 
queſt of ſelf murder, found before a coroner, cannot be 
traverſed : but the contrary opinion being alfo holden by 
books of as great authority, and ſeeming alſo to be more 
agreeable to the general tenor of the law in other caſes, 
it ſcems to be the better opinion, that ſuch inqueſt by 
being removed into the king's bench by certiorari, ma 
be there traverſed by the executor or adminiftrator of the 
perſon deceaſed ; or in caſe the coroner's inqueft find him 
to have been a lunatick, by the king or the lord of the 
mandr.- 1 Bat. Ar. Coton. D. 2 Haw. 54. | 

Townſhip amer- 17. And if any perſon be flain or murdered in the day 

ces for an eſcape. time, and the murderer efcape ITED, the townſhip ſhall 
be amerced. 3 H. 7. c. 1. | 

Deodands. 18. Concerning horſes, boats, carts, and the like, 
whereby any are ſlain, which properly are called deodands, 


they alſo ſhall be valued, and delivered unto the towns as 


before. 4 Ed. 1. fl. 2 


Coroner's rolls. 19. All which things wo be Inrolfed in the rolls of 


the coroner. 4 #4. 1. | 
Sedo rolls. 20. And the ſheriffs mall have counter rolls with the 


eoroner, of things belonging to their vice, 3 £4. 1 


c. 10. 
Asjourning after 21. Bat it is not neceſſary that the inquiſition be 
view, taken in the very ſame place where the body was view- 
ed; but they _ adjourn to a place more convenient. 
2 Haw. 48. 
Burial. 22. Immediately upon theſe things being enquired, the 
bodies of ſuch perſons being dead, or {lain, ſhall be buried. 
4 EA. 1. fl. 2. | 
Certifying tothe 23. By the 1 & 2 P.& M. c. 13. , 5. Every coro- 
allizes, ner, upon any inquiſition before him found, whereby any 


perſon ſhall be indicted for murder or manſlaughter or as 

acceſſary before the offence committed, ſhall put in writing 

the effect of the evidence given to the jury before him, be- 

ing material; and ſhall bind over the witneſſes to the next 

general gaol delivery to give evidence; and — 3 
3 


W 


. 


ceflaries after the fact. 2 Haw. 48. 


Coroner. 


the evidence, the reeognizance, and the inquiſition or in- 


dictment before him taken and found, at or before the 


trial, on pain of being fined by the court. 


By the expreſs words of which ſtatute, he may enquire 
of acceſſaries before the fact; but he cannot enquire of ac- 

24. He ought alſo to enquire of the death of ail perſons Perſons dying 
who die in priſon; that it may be known, whether they 12 gaol, 
died by violence, or any unreaſonable hardſhips : for if a 
priſoner by the dureſs of the gaoler, comes to an untimely 
death, it is murder in the gaoler, and the law implies 
malice in reſpe& of the cruelty, 3 Inf. 52, 91. 

And this inqueſt upon priſoners ought to conſiſt of a 
party jury, that is, fix of the priſoners (if ſo many thete 
be), and fix of the next vill or pariſh, not - priſoners. 
Umfreville's Coro, 212, | 


25. If the inquiſition ſhall be quaſhed in the court of Inquiſition 
king's bench, the coroner by leave of the court may take quaſhed. 
up the body again, and take a new inquiſition. E. 5 G. 
K. and Saunders, Str. 167. M. 9 G. Caſe of the coro- 
ner of Wenlock. Str. 533, | 5 
And if a coroner appear to have been eorrupt in taking 
an inqueſt, it ſeems that a melius inguirendum ſhall g 
to ſpecial commiſſioners, who ſhall proceed nbt on view, 
but upon teſtimony ; and the coroner ſhall have nothing 


todo with ſuch inqueſt : But where the inqueſt is quaſh- a 


ed for want of form only, he ſhall take a new one in 
like manner, as if he had taken none before. i Bac. Abr. 
Coton. D. : 


; J. His power and duty in other matters, 


1. He ought to inquire of treaſure that is found; who Treaſure trove; 
were the finders, and likewiſe who is ſuſpected thereof; 
and that may well be perceived, where one liveth roit- 
ouſly, haunting taverns, and hath done ſo of long time: 
bereupon he may be attached for this ſuſpicion, by four, 
or ſix, or more pledges, if he may be found. 4 Ed. 1, 
3. | | 
2. Beſides his judicial place, he hath alſo an authority Excoting 


_ miniſterial as a ſheriff; namely when there is juſt excep- proccs, 


tion taken to the ſheriff, judicial proceſs ſhall be awarded 


to the coroner, for the execution of the king's writs : and 


in ſome ipecial caſes,” the king's original writ ſhall be im- 
mediately directed to him. 4 nfl. 271 e 
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Dutlawry. 


Appeals, ab- 
jur ation. 


Fee oſ 135 d. 


Fee of 209 and 
allo 4 d A mile, 


Coꝛoner. 


3. He is bound to be preſent in the county court, to 
pronounce judgment of outlawry upon the exigent, after 
quinto exaftus, at the fifth court, if the defendant doth net 


appear. Wood, b. 4. c. 1. 


4. He had anciently alſo a power in certain appeals, as 
of rape, and maim; and alſo in caſes of abjuration for 
felony or other offences; which are now out of uſe, 


F. His fees. 


1. By the ſtatute of 3 H. 7. c. 1. The coroner ſhall 
have for his fee, upon every inquiſition taken upon the 
view of the body ilain, 13s 4d of the goods and chattels 
of him that is the ſlayer and murderer, if he have any 


goods; and if not, he ſhall have for his ſaid fee, of ſuch 


amerciaments as ſhall fortune any townſhip to be amerced 
for eſcape of ſuch murderer. 1 

2. Moreover, by the 25 G. 2. c. 29. For every inqui- 
ſition (not taken upon view of a body dying in gaol) he 
ſhall have 20s, and alſo 9d for every mile he ſhall be 
compelled to travel from his uſual place of abode to take 
ſuch inquiſition; to be paid by order of the juſtices in 
ſeſſions, out of the county rates ; for which order no fee 
ſhall be paid. / 1. £ 


And for every inquiſition taken on view of a body dy- 


ing in priſon, he ſhall be paid ſo much, not exceeding 
208, as the juſtices in ſeſſions ſhall allow: to be paid in 
like manner. /. 2. . 

But no coroner of the king's houſhold, and of the verge 
ef the king's palaces ; nor any coroner of the admiralty; 
nor of the EF latine of Durham; nor of. the city of 
London and borough of Seuthwark, nor any franchiſes be- 
longing to the ſaid city; nor of any city, town, or fran- 
chiſe, not contributing to the county rates, or within 
which ſuch rates have not been ufually aſſeſſed, ſhall be 
intitled to any benefit by this act; but they ſhall have 
ſuch fees and ſalaries as they were allowed before this act, 
or as ſhall be allowed by the perſons by whom they have 


been appointed, / 5. | 


Fis punidiment _ 


for negleQ of 
duty, 


V1. His puniſhment for not doing his duty. 


and fined at the king's pleaſure, 3 Ed. 1. c. 9. 


1 2. And 


1. Coroners concealing felonies, or not doing their duty 
thro' favour to the miſdoers, ſhall be impriſoned a year, 


4 | Coꝛoner. 


2. And by the 3 H. 7. c. 1. If any coroner, be re- 
miſs, and make not inquiſitions upon the view of the body 
dead, and certify the ſame to the gaol delivery, he ſhall 
forfeit to the king an hundred ſhillings. | 


3. And by the 25 G. 2. c. 29. If any coroner, not ap- 
pointed by an annual election or nomination, or whoſe of- 
fice is not annexed to any other office, ſhall be convicted 


of extortion for taking more than his lawful fees, or of 
wilful neglect of his duty, or miſdemeanor in his office; 
the court before whom he ſhall be convicted may adjudge 
him to be amoved from his office; and thereupon, if he 
ſhall have been elected by the freeholders, a writ ſhall iſſue 


for the amoving him, and the electing another in his ftead; 


and if he hath been appointed by the lord of any liberty 
or franchiſe, or in any other manner than by the free- 


holders, the perſon intitled to nomination, ſhall on notice 


of ſuch judgment of amoval, nominate another perſon in 
his ſtead. /. 6. | 

4. And he ought to execute his office in perſon, and 
not by deputy ; for he is a judicial officer. Mood, b. 4. 
c. 1. Otherwiſe it ſeemeth that he ſhall incur the afore- 
ſaid penalties, for remiſſneſs or neglect of duty. 


The coroners's precept to-ſummon a jury. 


To the conſtable of —— in the ſaid 


. . county, 


Weſtmorland. 5 


HHE SE are in the name of our ſovereign lord the king, 
to require you, immediately upon fight hereof to ſumms: 


and warn 24 goed and lawful men of the four next_townſhips 


to in the ſaid county, to be and appear before me A. C. 
gentleman, one of the coroners of the county aforeſaid, at 

— aforeſaid, in the ſaid county, on the day of 
— then and there to enquire of, do, and execute all ſuch 
things as on his majeſly's behalf ſhall be lawfully given them 
in charge, touching the death of A. D. And be you then there 


to certify what you ſhall have done in the premiſſes, and fur- 


cher to da and execute what in behalf of our ſaid lord the king 
ſhall be then and there injoined you, Given under my hand and 
feal the n day of = | | | | 
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Coꝛoner. 


The juror's oathion the coroner's inqueſt, 


VO Hall diligently enquire, and true preſentment mate, 

on the behalf of our ſovereign lord the king, how and in 
what manner A. D. (or, a perſon unknown, as the caſe is) 
here lying dead, came to his death; and of ſuch other matter; 
relating to the ſame as ſhall be lawfully required of you, dccord- 
ing to your evidence $9 help you God. 


After the foreman is ſworn, the reſt may be ſworn, 
three or four together, as follows : 


Such bath as A. F. the foreman of this inqueſt hath for bis 
part taken, you and every of you ſhall well and truly obſerve 
and key on your parts reſpee?roely : So Belp you God. | 


Witneſſes oath. 


\ HE evidence which you ſhall give to this ingueft, on the 

behalf of our ſevereign lord the king, touching the death 
of A. D. ſhall be the truth, the whole truth, and nothing but 
the trath : So help you God. | | 


Inquiſition of murder, 


Weſtmorland. A N ingqui/ition indented, taken at 

| in the county of —— aforeſaid, the —— 
day of — in the — year of the reign of be- 
fore me A. C. gentleman, one of the coroners of our lord the 
king, for the county aforeſaid, upon the view of the body of 


A. D. then and there lying dead, upon the oaths of A. B. 


C. D. E. F. Sc. good and lawful men of ——— aforeſaid, 
and of three other of the next towns, to wit, K. L. and M. 
in the ſaid county, who being ſworn and charged to inquire on 
the part of our ſaid lord the king, when, where, how, and 
dfter what manner, the ſaid A. D. came to his death, ds ſay, 
upon their oath, that one R. M. late of ——— aforeſaid, 
gentleman, not having God before his eyes, but beitig moved 
and ſeduced by the inſtigation of the devil, on the — day of 
— n the —— year of aforeſaid, at the firſt hour in 
the night of the ſame day, with force and arms, at in the 


county aforeſaid, in and upon the aforeſaid A. D. then and 


there 


Cozoner. 


there being in the peace of God, and of the ſaid lord the king, 


feloniouſly, voluntarily, and of his malice forethought, made 


an aſſault : And that the aforeſaid A. M. then and there with 
a certain ſword made of iron and ſteel, of the value of 5 5, 
which he the ſaid A. M. then and there held in his right hand, 
the —_— A. D. in and upon the left part of the belly of the 
faid A. D. a little above the navel of the ſaid A. D. then 
and there violently, felonicuſy, voluntarily, and of his malice 
firethought, ſtruck and pierced, and gave to the ſaid A. D. 
then and there with the fword aforeſaid, in and upon the afore- 
ſaid left part of the belly of the faid A. D. a little above the 
navel of the ſaid A. D. one mortal wound of the breadth of 


| half an inch, and of the depth of three inches, of which ſaid 


mortal wound the aforeſaid A. D. then and there inflantly 


died; and ſo the ſaid A. M. then and there felonoufly killed. + 
and murdered the ſaid A. D. againft the peace of our ſaid 


lord the king, his crown and dignity. 

And the ſaid jurors further ſay, upon their oath aforeſaid, 
that A. A. of yeoman, and B. A. of — yeo- 
man, were fel-nioufly preſent with drawn ſwords, at the time 
ef the felony and murder aforeſaid in form aforeſaid committed, 
that is to ſay, on the ſaid day , in be 
year aforeſaid, at aforeſaid, in the county aforeſaid, 
at the firſt hour in the night of the ſame day, then and there 
comforting, abetting, and aiding the ſaid A. M. to do and 
commit the felony and murder aforeſaid in manner aforeſaid, 
againſt the peace of our ſaid lord the king, his crown and 
dignity. SO | | 

gps moreover, the jurors aforeſaid, upon their oath afore- 
ſaid, da ſay, that the ſaid A. M. A. A. and B. A. had 
not, nor any of them had, nor as yet have or hath any goods 
er chattels, lands or tenements, within the county aforeſaid, or 


elſewhere, to the knowledge of the ſaid jurors. [Or, And the 


Jurors aforeſaid, upon their oath aforeſaid, do ſay, that the 
ſaid A. B. at the time of the doing and committing of the felony 


end murder aforeſaid, had goods and chattels, contained in the 
inventory to this inguiſition annexed, which remain in the cuſ- 


tody of B. C.] | 
In witneſs whereof, as well the afortſaid coroner, as the 


jurors aforeſaid, have to this inguiſition put their ſeals, on the 


ay and year, and at the place firſt above mentioned. 
| F 
A. C. coroner, „ | 
| E. F. Sc. jurors, 
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Coꝛoner. 


An inquiſition where one hangs himſelf. 


As above to — nt having God before his eyes, 
but being ſeduced and moved by the inſtigation of the devil, at 
| aforeſaid, in a certain wocd at aforeſaid, 
ſtanding and being, the ſaid A. D. being then and there alone, 
with a certain hempen cord of the value of 3 4, which he then 
and there had and held in his hands, and one end thereof 


then and there put about his neck, and the other end thereof 


tied about a bough of a certain oak tree, himſelf then and there, 
with the cord aforeſaid, voluntarily and felontouſly, and of his 
malice forethought, hanged and ſuffocated , and fo the jurors 
aforeſaid, upon their oath aforeſaid ſay, that the ſaid A. D. 
then and there in manner and form aforeſaid, as a felon of him- 
ſelſ, feloniouſly, voluntarily, and of his malice forethaught, him- 
ſelf Killed, ſtrangled, and murdered, againſt the peace, &c. 


An inquiſition where one drowns himſelf. 


at — aforeſaid, in the county aforeſaid, then 
and there being alone, in a common river there, called 


himſelf voluntarily and felonioufly drowned : And ſo the jurors 
. aforeſaid, upon their oath aforeſaid ſay, that the aforeſaid 


A. D. in manner and form aforeſaid, then and there himſelf 


voluntarily and felomouſly as a felon of himſelf killed and mur- 
dered; againſt the peace * 


An inquiſition on one drowned by accident. 


” 


that the ſaid A. D. on the 


day of 


in the year aforeſaid, at the pariſh and in the county aforeſaid, 
going into the river — there to bathe himſelf, it ſo hap- 
pened, that accidentally, caſually, and by misfortune, he the ſaid 


A. D. was in the water of the ſaid river then and there ſuf- 


focated and drowned ; of which ſaid ſuffocation and drowning 
be the ſaid A. D. then and there inſlantly died. And ſo the 


jurors aforeſaid do ſay, that the ſaid A. D. in manner, and by 
the means aforeſaid, accidentally, caſually, and by misfortune, 
came to his death, and not etherwiſe, In witneſs, &c. 


An 


Coꝛoner. 


An inquiſition where one dies a natural death. 


— that th ſaid A. P. on the — day of 
in the year aforeſaid, at the pariſh and in the county afereſaid, 
4% wit, in a certain place called - was found dead; 


that he had no marks of violence appearing en his body, and died 


ly the viſitation of God, in à natural way, and not otherwiſe. 
In witneſs, &C. | | 


An inquiſition upon one who dies in gaol. 


who ſay upon their oath, that the aforeſaid A. D. 
on the day of the taking of this inquiſition, being a priſoner 
in the gaol at ——— in the county aforeſaid, then and there 
died of the viſitation 'of God, and then and there in manner 


and form aforeſaid came to his death, and nat otherwiſe. In 


witneſs, &c. 


An inquiſition on one non compos mentis. 
i who ſay upon their oath, that the aforeſaid A. D. 
en the day and year aforeſaid, and at the ſime of his death, to 
wit, from the day of ——— to the time of his death, 


and at the time of his death aforeſaid, was a lunatick, and 


a perſon of inſane mind; and that the ſaid A. D. being a lu- 
lick and a perſon of inſane mind as aforeſaid, did on the 
day of come alone to a certain river, called 
in the ſaid couniy, and did then and there caſt himſelf 
into the ſaid river, and drowned himſelf in the water of tha 
ſaid river. And ſo the jurors aforeſaid, upon their oath 
aforeſaid ſay, that the aforeſaid A. D. from the cauſe afore- 
ſaid, in manner and form aforeſaid, came to his death, and 
nat otherwiſe. In witneſs, &c. 


An inquiſition on one for cutting his throat. 


by the inſtigation of the devil, at 


bring in the peace of God and of the ſaid lord the king, felo- 


noufly, voluntarily, and of his malice forethought, made an 


aſſault : And that the aforeſaid A. D. then and there with a 
certain knife, of the value of one penny, which he the ſaid 
A. D. then and there held in his right hand, himſelf upon his 


_ throat then and there feloniouſly, voluntarily, and of his ma- 


lice 


aforeſaid, 
in the county aforeſaid, in and upon himſelf, then and there 


4 - 
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Cozoner. 


lice forethought did firike, and gave to himſelf then and there 
with the knife aforeſaid, upon his throat aforeſaid one mortal 
wound of the breadth of four inches, and the depth of one inch, 
of which ſaid mortal wound the ſaid A. D. at afore- 
ſaid in the county aforeſaid, languiſhed, and languiſhing lived, 
from the ſaid day of in the ear 
aforeſaid, to the day of — and that the ſaid A. D. 
on the day of aforeſaid, in the —— year aforeſaid, 
at aforeſaid, in the county aforeſaid, of that mortal 
wound died. And ſo the jurors aforeſaid, &c. 


For killing another in his own defence. 


= upon their oaths ſay, that A. K. late of ——— 
gentleman, at aforeſaid in the ſaid county, on the —— 

day of — in the year 9 in the peace of 
God and of our ſaid lord the king then being, A. M. late of 
in the county of = at the hour of — in the 


afternoon of the ſame day, did come, and upen him the ſaid 


A. K. then and there of his malice forethought did mate an 
aſſault, and him the ſaid A. K. did then and there endeauour 
ro beat and fill, by continuing the aſſault aforeſaid, from the 
houſe of one W. H. in aforeſaid ta a certain place 
called ———— in the county aforefaid, and the ſaid A. K. 


ſeeing that the ſaid A. M. was fo malicioufly diſpoſed, to a 


certain wall in the ſaid place, called did flee, and 
from thence for fear of death could not eſcape, and ſo the ſaid 
A. K. himſelf, in preſervation of his life, againſt the ſaid 
A. M. continued to defend, and in his own defence him the ſaid 
A. K. upon the right part of the hreaſi of him the ſaid A.M. 
with a certain ſtword of the price of one ſhilling, which the 
faid A. K. then and there held in his right hand, did ſtrike, 
then and there giving to the ſaid A. M. one mortal wound, of 
the breadth of one inch, and of the depth of three inches, of 
which ſaid mortal wound the ſaid A. M. at ——— aforeſaid 
in the county aforeſaid languiſhed, and languifhing lived from 


the ſaid - day of =——— to the — day of —— 


from thence next enſuing, and that the ſaid A.M. en the ſaid 


day 7 in the year aforeſaid, at —— 
aforeſaid in the ſaid county, of that mortal wound died ; And 
e the ſaid A. K. did then and there kill him the ſaid A. M. 
in his own defence. | | | 


An inquiſition where the murderer is unknown. 


— 


that a cer- 
And the ſaid ju- 
rears 


Te ſame as before, only ſay, 
tar perfon untneꝛun, & e. and add 
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er- 


ju- 


ors 


Coꝛoner. 


yors upon their oath aforeſaid further ſay, that the ſaid perſon 
unknown, after he had committed the ſaid felony and murder in 
manner aforeſaid, did fly away : Again the peace, &c. 


— — _— — —_ * * —— 


Coſts. 


gy—_—_— 


| BY the 18 G. 3. e. 19. Where any complaint ſhall 


be made before a juſtice, and a warrant or ſummons 
ſhall iſſue in conſequence thereof, it ſhall be lawful for 
ſuch juſtice, who ſhall have heard and determined the 
matter of the complaint, to award (A) ſuch coſts to be 
paid by either party, and in manner and form as to him 
ſhall ſeem meet, to the part injured : And if the perſon 
ſo ordered by the juftice ſhall not forthwith pay, or give 
ſecurity ſor the ſame to the ſatisfaRion of the juſtice ; the 
ſame ſhall be. levied by diſtreſs (B): And if goods and 
chattels of ſuch perſon cannot be found (C), the ju- 


ſtice ſhall commit him (D) to the houſe of correction 


for the place where ſuch perſon ſhall reſide, to be kept 
to hard labour not exceeding one month, nor leſs than 
ten days, or until ſuch ſum, together with the expences 


attending the commitment, be firſt paid, / 1. 


Provided, that upon the conviction of any perſon up- 
on a penal ſtatute, where the penalty ſhall amount to or 
exceed the ſum of 51, the ſaid coſts ſhall be deducted by 
the juſtice, according to his direction, out of the penalty, 
ſo that the ſaid deduCtion ſhall not exceed one fifth part 
of the penalty; and the remainder of the penalty ſhall 
be paid to or divided among the perſon or perſons who 
would have been intitled to the whole of the penalty, if 
this act had not been made. . 2. RE | | 

And the juſtices in ſeſſions from time to time may lay 
down or alter ſuch rules and regulations concerning coſts 
or charges to be allowed to any perſon by virtue of this 
act, as to them ſhall ſeem juſt : which rules and regula- 
tions, having received the approbation and ſignature of 


ene or more of the judges of aſſize, ſhall be binding, and 


not otherwiſe, on all perſons whatſoever, /. . 


| The following forms are inſerted in the act itſelf.” 


A, 
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A. Form of awarding coſts. 


County ory 7 A. J. one of his majeſty's juſtices e the 
borough { peace in and for-the aforefatd, in pur 
of ſuance of an alt made in the eighteenth year of 
to wit. his majeſiy king George the third, intituled, 

An act for. the payment of coſts to parties, 
on complaints determined before juſtices of the peace out 
of ſeſſions; for the payment of the charges of conſtables 
in certain caſes; and for the more effectual payment of 
charges to witneſſes and proſecutors. of any larceny or 
other felony ; on the complaint of — | here ſtate the 
names of the parties and the oftence generally, and the 
date] again/l for - which ſaid complaint was 
lieard and determined by me on the day of Ds 
eward the following coſls to be paid by videlicet | here 
ſtate the eoſts J. Given under my hand and ſeal this 
day of in the. year of our Lord . 


B. Form of warrant of diſtreſs and fale. 


To the conſtable of ——— and to all other 
to wit. Fhis majeſty's conftables in and for —<— in 
—— aforeſaid. Ihereas I J. P. efquire, ane 
ef his majeſiy's juſtices of the peace in and for the 
aforeſaid, in purſuance of an att mad: in the eighteenth year 
of his majefly king George the third, intituled, An act for 
the payment of coſts to parties, on complaints determined 
before juſtices of the peace out of ſeſſions; for the pay- 
nient of the charges of conſtables in certain caſes; and 
for the more effectual payment of charges to witneſſes 
and proſecutors of any larceny or other felony, have 
awarded, on the —— day of naw laſt paſt, on the 
complaint of againſt for —— the following ci/ts to 
be paid by —— videlicet [here ſtate the ſum]: And whereas 
the ſaid being ordered by me the ſaid juſtice to pay ſuch 
ſum as aforeſaid, hath not paid down or given ſecurity for the 
ſame ta the ſatisfaction of me the ſaid juſtice; Theſe are there- 
fore to command you, and each and every of you, to levy the 


ſaid ſum of ——— by diftreſs and ſale of the goods and chat- 
tels of the ſaid — and I do hereby order and direct the 


goods and chattels ſo to be diſtrained to be fold and diſpoſed of 
within days, unleſs the ſaid ſum of for which 

ſuch difreſs ſhall be made, together with the reaſonadle charges 
1 ; 0 


find any goods and chattels of 


Evits. 


of taking and keeping ſuch diftireſs, Pall be froner paid ; and 


you ar? hereby alſo commanded to ceriify unto me what you 


ſha!l have done. by virtue of this my warrant. Given under my 


* 


hand and ſeal at — the ——— day of - in the 
gear of our Lord =——; | > 


* 4 


C. Conſtables return thereon, for want of diſtreſs, 


” - « _— 


— 1 conſlable of "RE: as hereby certify 
to wit, *. Juſtice of the peace of ——— that ] have 


made diligent ſearch for, but do not know, nor can 

| by diſtreſs and ſale where 
of I may levy the ſum of — purſnant to his warrant for 
that purpoſe dated the — day of ——, Given under my 
hand, this day of —— in , 3 


* * 


D. Commitment thereupon to the houſe of cor- 
| rection. | 


— | To the conftable of — and alſo to the 
to wit. H of the houſe of correction at — . 


- 


Whereas, in purſuance of. an act made in the eigh> © 


tenth year of his majeſly king George the third, intituled, 
An act for the payment of cofts to parties, on complaints 
determined befoie juſtices of the peace out of ſeſſions; 
for the payment of the charges of conſtables in certain 
caſes; and for the more effectual payment of charges to 


witneſſes and proſecutors of any larceny or other felony, 
JJ. P. efquire, one of his majeſly's juſtices of the peace in 


7 


4 


* 3 


ſale, directed ta — % conſlable of the ſaid- of 
— ordering the ſaid conſtable to levy the ſum of p 
of - = the goods and thattels of the ſaid — in man- 
ner and form as therein is mentioned : And whereas it ap- 


and for the ſaid — Aid iſſue my warrant of diſtreſs and 


pears to me by the return of — conſtable of — dated 


. day f that he hath ade diligent ſeurch, 
but doth not know of nor can find any goods and chaltels of the 
fail — by diſtreſs and ſale whereef the ſaid ſum of - 
may be levied purſuant to the ſaid warrant : Theſe are there- 
fare to command ol the ſaid conſtable of- — to apprebend 
the ſaid and convey the ſaid to the ſa houje 

of correction at — and to deliver the ſaid there 

to the ſaid keeper of the ſaid houſe of correctian : And the? are 

alſo to command you the ſaid keeper of the ſaid houſe of cor- 

VOL, b- | E redi ion, 
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Oounty. 


Count) Court. 


Coſts. 


rection, to receive the ſaid into the ſaid houſe of cor- 
reftien and there to keep to hard labour fir the ſpace f 
from the date hereof, or until ſuch fum of together 
with the expences attending the commitment of the ſaid ———. 
to the ſaid hoſe of correction, be firſt paid, or until the ſaid 

be diſcharged by due courſe of law. Given under my 
hand and ſeal at —— the day of: . 


The coſts and charges of proſecutors and witneſſes in 
caſes of felony are treated of under the title Felony, 


- 


— 


Cottages. 


OT TAGE (Sax. Cate) is a little houſe for habi- 
tation, without any land belonging to it. By the 
31 El. c. 7. cottages were prohibited to be erected with- 
out laying at leaſt four acres of land to the ſame, and 
divers other reſtrictions were thereby injoined; but the 
ſame was repealed by the 15G. 3. c. 32. ſetting forth, 


that the faid ſtatute of 31 El. had laid the induſtrious 
poor under great difliculties to procure habitations, and 


tended very much to leſſen population, and in divers 
other reſpects was inconvenient to the labouring part of 
the nation 1n general, 


K. 


— 
= 
— — 


County court. 


1. A NCIENTLSY., the comites, counts, or carls, had 


1 the government of the counties; and afterwards 
the vicecemites or eri. And the county ſeemeth to be 
nothing cIſe, but the diſtrict of the comes or count. Shirg 
is a Saxon word, from ſcyran, to ſhare or divide, for that 
the ſhires and counties are divided by certain metcs and 
bounds from each other. And the ſheriff, in Saxon /cyre- 
gerefa, is the reve, grave, or governor of the ſhire ; where- 


in he hath great power, being therein the chief officer 


under the king. | 
2. TI he ſheriff holdeth in this county two courts; the 
tara and the county court: The torn is the king's court of 
2 record; 


recori 
griev:; 
court 
and 1 


— 
CY 


court, and is not returnable. 4 Int. 266. 
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record; for criminal cauſes, and for redreſſing of common 
grievances within the e ; the county court is not a 
court of record, but only a court baron, for civil cauſes, 
and this is the court of the ſheriff himſelf, 

3. By the2 3 Ed. 6. c. 25. No county court ſhall When to be 
de longer deferred than one month from court to court, holden. 
to that the county court ſhall be kept every month, and 
not otherwiſe, 

And this is to be accounted 28 days to the month, -and 
not according to the month of the calendar. * 2 IH. 71. 

4. It may be kept at any place within the county, un- where to be 
leſs reſtrained by ſtatute, Voad, b. 4. c. 1. kept. 

5. The ſuitors, that is, the freeholders, are the judges Ho far the 
in this court ; except that in re- diſſeiſin, by the ſtatute of ſheriff is judge, 
Merton, the ſheriff is judge. And by the ſtatutes con- | 
cerning parliamentary elections, he is judge at the elec- 
tion of knights; for he muſt make a true return at his 
peril. Barl. County Court, 

6. This court ſhall hold pleas betwixt pee and party, Of har toon 
where the debt or damage is under 40s. 4 Int. 2606. this out hath 
But in a * the ſum may be above 408. 4 Int. 8 ande. 

266. 

7. Alſo it hath not cognizance of treſpaſs vi et armis, gf nar offences 
becauſe a fine 1s thereby due to the king, which it cannot this court hath 
impoſe. 4 Inſt. 266. n 

8. And by the 11 H. 7. c. 15. No plaint ſhall be en- Oe late op 
tred in the county court, but where the plaintiff, or his at- one treſpaſs or 
torney is preſent ; and the plaintiff ſhall find pledge to Contract. 
purſue his plaint; and he ſhall have but one plaint for 
one treſpaſs or contract; on pain of 40s, half to the king, 
and half to the profecutor. And one juſtice may examine 
the ſheriff or other officer, making default; and ſhall, 
within a quarter of a year, certify the examination into 
the exchequer. 

But as to the pledges above mentioned, they are now 
diſul-d in this court; and were formerly aſd only in caſes 

where the plaintiff lived out of the county. Greenw. II, 

Read. County C. 

9. But by virtue of a writ of Jeflicies, the court may Writ of Julie 
hold plea of treſpaſs vi & armzis, and of any ſum, or of 
all actions perſonal above 40s. For this writ is in the 
nature of a commiſſion to the ſheriff, and is w!contze!, that 
is, belongs to the ſheriff, and is triable in the county 


10. By the 12 C. 2. c. 13. / 7. If any perſon ſhall who ſhall 28 as 
commence or detend any action, or fue out any writ, pro- attorney in tan 
F f 2 ce ſs, court. 
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1 County court. 


ceſs, or 3 or carry on any proceedings in the 
county court, who ſhall not be admitted attorney or ſoli- 
citor according to the act of 2 G. 2. c. 23. he ſhall for- 
feit 20] with colts, to him who ſhall tue in any court of 

| record. 
Summezs. 11. The plaintiff in this court firſt takes out a ſum- 
mons, returnable at the next county court ; and if the 


defendant do not appear, an attachment or diftringas is to 


de made out: but if the defendant appears, the plaintiff 
is to file his declaration, ſhewing his cauſe of action, or 
matter of complaint, in what manner the action accrued, 
at waat time and place the wrong was done, and the Pk 
mage he bath ſuſtained. Greenw. 11. Read. County C. 
Declaration. 12. if the defendant doth appear, and the next court 
after gives a rule to declare, and the plaintiff _ not file 
his declaration within the time, he may be nonſuited. 14, 
. 13. When the plaintiff hath declared, he muſt continue 
his ſuit from court day to court day, otherwiſe the defend- 
ant may take advantage of it; and this is called a con- 
tinuance, being an adjourning of the fuit from time to 
time, to keep it on foot. id. 
I's atud 14. The rule, or dies datus, is when farther day is given 
; to the plaintiff to declare, or to the defendant to plead; 
and the time given is uſually to the next court day, but 
upon occaſion may be enlarged. id. 
3 15. The next court after filing the declaration, and im- 
| parlance given, the defendant is to put in his aniwer or 
plea, and if the plaintiff join iſſue, they may proceed to 
trial the next court day, if they proceed not farther by 
| replication, rejoinder, ſurrejoinder, and the like. id. 
Plea of freehold, 16. But if freehoid is pleaded by the defendant, this 
court can preeeed no further, for treehold ſhall never be 
tried without writ ; therefore the cauſe muſt be removed; 
as when a defendant avoweth for damage feaſant, and the 
plaintiff jultifieth by reaſon of common of paſture. Mood. 
. 1. 
J:dgment and 17. Where a verdict is given for the plaintiff, and judg- 
4.ſttcls, mend cntred thereupen, a freri facias may be awarded 
againſt the defendant's goods, wa:ch may be taken by vir- 
tue thereof, and apprailed ood ſold, to ſatisfy the plain- 
tit; but if the defendant hath no goods whereupon to le- 
vy, the plaintiff remains without remedy in this court, 
for it being no court of record, no capias lies there; but 
an action may be brought at common law upon the judg- 
ment entred. Greenw. 22. Read. County C. 
Removal by 18, Cauſes are removed out of this court, by a writ of 
dane. recordare, which iſſues out uf the chance y, directed to the 


ſheriff, 
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ſheriff, commanding him to ſend the plaint that is before 
him in his county court (without writ of jn/7icres) into the 
court of king's bench, or common pleas, to the end the 
cauſe may be there determined. And the ſnheriff is here- 
upon to ſummon the other party to be in that court, (into 
which the plaint i is to be ſent) at a day certain. And 
of all this he is to make certificate under his own ſeal, 
and the ſeals of four ſuitors of the ſame court, Read. 
County C. 

19. Cauſes are alſo removed by pore, which differs in Removal by 
nothing from a recordare, but that it removes ſuch ſuits Poe. 
as are before the ſheriff by writ of fuſticies, and a recor dare 
is to remove the ſuit that | is by plaint only, without writ. 


id. 


20. And altho' the plea be diſcontinued in the county, Removal after 
yet the plaintiff or defendant may remove the plaint into continuance. 
the common pleas or king's bench, and it ſhall be good, ES” 
and he ſhall declare upon the ſame, id. | 

21. In this court, after the garn exgctus, the coroner Outlawry pro- 
gives judgment of outlawry. 4 Int. 266. | m 

22. Out of the county court is derived the hundred Honered court, 
court, for the eaſe of the ſubject ; and it hath like juriſ- 
diction as the county court, and may be held every three 
weeks. 2 Inj. 71. 


County hall. See Shire hall. 


County rate. 


1. FH E ſeveral rates hereafter following, in order to $-vera) rates 
avoid the inconveniencies of ſeparate collections, th:own mio ne 

ſhall for the future be levied and raiſed by one general EEE Cs 
county rate. 

That is to fay, - 

(1) For repairing county bridges, and highways there- 
to adjoining, and ſalaries for the ſurveyors of bridges; 
as directed by the 22 H. 8. c. 5. and I An. ff. 1. c. 18. 

(2) For building and repairing county gaols ; by 11 
8 12 W. e. 19. 

(3) For repairing ſhire halls ; by the 9 G. 3. c. 20. 

(4) For the maſter of the houſe of correction his ſalary, 


and 1 the weak and ſick in his cultody by the 


7 J. c. 4 
Ff3• (5) For 
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County rate. 

(5) For relief of the priſoners in the king” s bench and 
marſhalſea priſons ; and of poor hoſpitals in the county, 
and of thoſe that ſhall ſuſtain loſſes by fire, water, the 
ſea, or other caſualties, and other charitable purpaſes for 
relief of the poor, as the juſtices in ſeſſions ſhall think 
Se; by the 43 E c. 2. f. 15. 

(6) For relief of priſoners in the county gaol; by the 
5. 

(7) For the preſervation of the health of priſoners; 
by the 14 G. 3. c. 59. 


(8) For the chaplain's falary of the county gaol ; by 


13 C. 3. c. 58. 
wy For Toreing priſoners on SOREN by the 19 C. 2, 


C. 


1 The treaſurer's ſalary; by the 12 G. 2. c. 29. 

(11) Salary of perſons making returns of the prices 
of corn; by the 10G. 3. c. 39. 

(12) Charges attending the removal of any of the aid 
general county rates by certioræri; by the 12 . 29. 


(13) Money for purchaſing lands at the ends of county 


bridges; by the 14 C. 2. 6. 33 6 

(14) Charges of building or repairing houſes of correc- 
tion, and for fitting up and furniſhing the ſame, and em- 
ploying the perſons ſent thither; by the 17 G. 2. c. 5. J 33. 

(15) Charges of apprehending „ conveying, and main- 
taining rogues and vagabonds ; by the 17 C. 2. c. 5. 

(16) Charges of the ſoldiers carriages, over and above 
the officers pay for the ſame, by the ſeveral yearly acts 
againſt mutiny and deſertion, and by the militia act of the 
. 20. 

(4%) The coroners fee of 9d a mile for travelling te 
take an inquiſition, and 20s for taking it; by the 25 G. 2, 
g. 2 

(18) Charges of carrying RFPs to the gaol, or heed 


of correction; by the 27 6. 1. . 


(19) The gagler* s fees for perſons acquitted of felony, 
or diſcharged by proclamation; by the 14 G 3. c. 20. 


(20) Charges of proſecuting and convicting felons; by 


8 035 27 G. 2. c. 3. 14 C. 3. c. 20. and 


. 2 


(21) — of proſecuting and convicting perſons 
plundering ſhipwrecked goods; by the 26 C. 2. c. 19. 

(22) Charges of maintaining the militia mens families; 
by the ſeveral militia acts. 

(23) Charges of bringing inſolvent debtors to the aſ- 
ſizes, in order to their diſcharge, if themſelves are not 
able to pay; by tne * . 28. 


(24) The 


County rate. 


24) The charges of tranſporting felons, or conveying 
them to the places of labour and confinement ; by the 
66. c. 2 0 8-4: c. 74. 

(25) Charges of carrying pariſh apprentices, bound to 


the ſea- ſervice, to the port to which the maſter belong- 
eth; by the 2 & 3 An. c. 6. 


2. And that the ſame may be collected with as much 
eaſe, and as little expence as poſſible, the juſtices at their 


439 


Seſſions to lay 
the rate. 


general or quarter ſeſſions, or the greater part of them, 


Z mal! have power to make one general to rate anſwer all 


the purpoſes aforeſaid. 12 G. 2. c. 29. / I. 
Which rate ſhall be aſſeſſed in ſuch proportions in every 


ods or place, as any of the rates by the ſaid ſeveral former | 


«7s have been uſually aſſeſſed. id. 

By which laſt words reference being made to the for- 
mer acts, as to the manner of proportioning the rate, it is 
proper to inſert here, how the caſe ſtands upon the ſaid for- 
mer acts, as to ſuch laying of the alteitments z and it is 
thus: 

(1) By the above mentioned act of the 22 H. 8. 
(in regard to bridges) the juſtices were to rate every in- 
habitant within their juriſdiction, in ſuch reaſonable ſum, 
as they ſhould think convenient. And by the 1 An. 
t. 1. c. 18, Every town, pariſh, or place was to be aſ- 
ſeſſed as they uſually had been aſſeſſed towards the repair 
of bridges. 

(2) By the 14 El. c. 5. (for relief of priſeners) the ju- 
ices were to rate every pariſh at ſuch reaſonable ſums as 
they ſhould think convenient. | 

(3) By the 44 El. c. 2. (for hoſp:tals and the abe 
the ſame was to be rateably aſſeſſed upon every pariſh. 

(4) By the 7 J. c. 4. (for the maſter of the houſe of cor- 
recbion his ſalary) the ſame was to be rated, as for hotpitals 
and the marſhalſea, by the 43 El. c. 2. 


(5) By the 19 C. 2. c. 4. (for ſetting priſoners on tor 


to be raiſed as other CA Vang 
(6) By the 11 & 12 W. c. 19. (for repairing gaol;) to 


be afleſled by the juſtices in equal proportions, on every 


hundred, ward, or other diviſion. 

(7) And for vagrants (by the 12 An. now repealed) the 
money was to be raiſed as for bridges and gaols, 

So that upon the whole here ſeems to de intended an 
equal, proportionable rate, upon every diviſion. | 

3. And where any perſon, liberty, diviſion, or place 
hath uſually contributed, or is liable to pay, only to one 


or more of, and not to all the rates hereby intended to be 


raiſed and thrown into one general rate; the juitices at 
714 tue. c 


Places evempted 
from part ef the 
rate. 
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440 County rate. 

9 their genera! or quarter ſeſſions may order and aſcertain, 
what proportion thereof ſhall be affelicd on, and paid by 
ſuch perſon, liberty, diviſion, or place, 12 G. 2. c. 29. 
. 5. 

As ſor inſlance, where by the ſtatute of 22 H. 8. c. x, 
towns corporate are charged for the repairing of bridges 
within their reſpective liberties ; and the counties, for the 
bridges out of {ſuch liberties ; 8 ſuch caſe, a town corpo- 


rate ought not to be charged towards the bridges in the 


county at large; and conſequently ought to have! an abate- 
; ment in the rate charged upon them, in ſuch proportion 
as the CXpenrce of bridges | is to the whole expence of the 
ſeveräl articles charged upon the ſaid general county rate 


as if thè expence of bridge be a tenth part of the whole 


expence chargeable upon the county rate, then ſuch town 
corporate Mall have an abatement of one ſhilling for every 
ten, which it would otherwiſe be Charged with in fuch 
rate. 

. And by the v3 G.2, C. 18. 7. Where any liber- 

frum the whol: ties or ſranchiſ ſes have commiſtions within themſelves, 

288285 and are not ſubject to the county juſtices, and co not, 
nor did before the 12 G. 2. contribute to the county 
rates; the juſtices within ſuch liberties may exerciſe the 
ſame powers within their liberties, as juſtices in their 
countics. 

Hieh confableto 3. Which ſaid rates the high abt ſhall, at ſuch 

make demar.d. times as the ſaid juſtices by hes order in s ſhall di- 
rect, demand of the churchwardens and overſeers; which 
demand {121} be made in writing (A) and given to them, 
or any of them, or left at their dwe cling houſes, or affi xed 
on the church doors by the ſaid high conſtables. 12 C. 2. 
4. a4 2. 


Overſeers 10 pay 6. 'Wherevpon the aid churchw -ardens. and overſeers 


mall, in 30 days after ſuch demand made, out of the mo- 


ney pate cted far relief of: the poor, pay the ſums ſo al- 

belle on each parith or place. 12 C. 2. c. 29. 7 - RE 
To be levied by . And if the churchwardens or. overſeers, or any of 
d. ili eſs. eb, ſhall neglect or refuſe fo to Pays the bigh conf{table 
that levy the lame by diſtreſs and (ale of the goods of ſuch 
churchwardens or overſeers ſo refuſing or negleting, by 


warrant of two or more juſtices reſiding in or near "ſuch 


pariſh;or place.” 12 U. 4 f. 20, / . 
Hizh conftabic's 8. And the receipt of ſuch high conſtable ſhall be a full 
nds tag diſcharge to the churchwardens and overicers, or other 
perioh paying the ſame, 12 GC. „ Cx Fs: 8 2. 
Cafe where there. . Where there is no poor rate, the juſtices, i in their ge- 
15 26 pror rate. neza! or - "on ter ſeinons, mall 7 their order direct the ſum 


aſſeſſed x 
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aſſeſſed on ſuch pariſh, townſhip, or place, to be rated and 
levied by the petty conſtable, or other peace ohcer, as 
maney for relief of the poor is by lato to be rated or levied : 
Which ſum ſo rated and levied ſhajl be paid by him to 
the high conſtable, and ſhall be demanded of, paid by, or 
levied on ſuch petty conſtable, in the ſame manner as be- 
fore of the churchwardens and overſeers. And if any petty 
conſtable ſhall pay ſuch ſum before he hath collected it, 
he may aſterwards rate and levy the ſame, or may be 
allowed and reimburſed the fame, out of any conſtable's 
or other rate, which the juſtices in their ſeſſions ſhall or- 
der and direct. 12 C. 2. c. 29. % 3. 


As money for relief of the poor is te be rated or Þvicd] 
That is to ſay, by taxation of every inhabitant, parſon, 
vicar, and other, and of every occupier of lands, houſes, 
tithes, coal mines, or ſaleable underwoods. £1 EE tc bo 

10. And whereas it will be inconvenient to many towns, Northern coun- 
pariſhes, and places, in the counties of York, Derby, Dur- ties. 
ham, Loncaſter, Chefter, Meſimorland, an land, and 
Morihumberiand, that the ſaid rates ſhould be paid out of the 
poor rate; the juſtices at their general or quarter ſeſſions, 
if they ſpall think convenient, may order the ſum aſſeſſed on 
any ſuch town, pariſh, or place, to be paid by and levied 
on the petty conſtable (B) in ſuch manner as is above di- 
rected, in cafes where no rate is made for the poor. 


12 C. 2. c. 29. f 4. 


If they fhall think convenient] By which words, the ju- 
ſtices in thoſe counties may order the rate to be paid by 
either of the two methods before mentioned, according ta 
their diſcretions; that is to ſay, either by the church- 
wardens and overſeers out of the poor rate; or by the 
petty conſtables by an aſſeſſment after the manner of the 
poor rate. And the reaſon of this clauſe ſeems to be, 
becauſe ſome pariſhes in the northern counties being very 
large, and for that reaſon ſubdivided into ſeveral town= 
ſhips with regard to the poor, it may happen that ſome 
townſhips in the ſame pariſh, may be high rated, and; others 
low rated, towards the relief of their poor; therefore if 
a general ſum for the county rate upon the whole, pariſh 
were to be charged upon all the inhabitants, in propor- 
tion to their poor rate, it would, lay the burden very un- 
equally. To remedy which, the juſtices by this clauſe. 
may charge ſeparately ſuch, fum as they ſhall think rea- 
ſonable upon each ſubdiviſion or conſtablewick, in order 
to lay the ſame equally throughout the pariſh : and if any 

= 8 | 2 55 townſhip 
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townſhip ſhall be aggrieved thereby, they may appeal as 


Do 


hereafter is directed, or remove it by certiorart. 
High conftable 11. The ſaid high conſtables, at or before the next 
eee me fſeſſions reſpectively aſter they have received the money, 
ſhall pay the ſame to the treaſurer; and the money ſo 
paid, ſhall be deemed the publick ſtock. 12 C. 2. c. 29. 
. | 
Treaſurer”: re- . 12. And the treaſurer's receipt ſhall be a fufficient diſ- 
pe. charge to the high conſtable. 12 G..2. c. 29. / . 


High conſtable 13. And the ſaid high conftables ſhall deliver in a 
to aeeouate true account on oath (if required) of the money by them 
received, before the ſaid juſtices at their general or quarter 
ſeſſions: and if any ſuch high conſtable ſhall neglect or 
refuſe to demand or levy as aforeſaid, or to account, the 
ſeid juſtices at their general or quarter ſeſſions may com- 
mit him to the common gaol, until he ſhall have cauſed 
ſuch rates to be demanded and levied, and ſhall have ren- 
dered a true account. And if it ſhall appear by ſuch ac- 
count, that any ſum is remaining in his hands, and he 
ſhall not pay over the ſame to the treaſurer, they may 
commit him till he pay the ſame. 12 G. 2. c. 29. /. 8. 
Petty conflables 14. And the juſtices, at their general or quarter ſeſ- 
«dog © ſions, may oblige by their order, the petty conſtables or 
; any other perſon empowered to levy, collect, or receive 
any ſum for the purpoſes aforeſaid, and who have any 
| ſum in their hands, to account and pay over the fame, 
in like manner as the high conſtables. 12 CG. 2. c. 29. 
Ay fo | | | 
Treaſurer's diſ- f = And the treaſurer ſhall pay ſo much of the money 
builenen's, in his hands, to ſuch perſons, as the juſtices in ſeſſions 
ſhall by their order from time to time appoint, for the uſes 
and purpoſes of the ſaid above mentioned acts, and for 
any other uſes and purpoſes to which the publick ſtock 
of any county, city, diviſion or liberty, is or ſhall be ap- 
plicable. 12 C. 2. c. 29. J 6. 
1 16. And the treaſurer ſhall keep a book of entries, of 
count. the ſums by him received and paid; and ſhall deliver in a 
true account, on oath if required, of his receipts and diſ- 
burſements, to the juſtices at every general or quarter ſeſ- 
ſions, and alſo the proper vouchers for the ſame, to be 


kept amongſt the records of the ſeſſions. 12 G. 2. c. 29. 


Seſſ 17. And the diſcharge of the ſaid juſtices, by their or- 
ions order a | 5 
ditcharge to the der at their general or quarter ſeſſions, ſhall be a ſufficient 
trealurer. diicharge to the treaſurer. 12 G. 2. c. 29. / 9. 

18. And 


County rate. 1 


as 18. And no new rate ſhali be made, until it appear by New rate when 
ts treaſturer's accounts, or otherwiſe, that three fourths *9 be made. 
xt of the money collected have been expended for the pur- 
Y, poſes aforeſaid. 12 G. 2. c. 29. /. 10. 
ſo 19. If the churchwardens and overſeers of any pariſh or Appeal, 
9. place, ſhall think ſuch pariſh or place is over-rated, they 
may appeal to the next general or quarter ſeſſions, againſt 
{- ſuch part of the rate only as may affect ſuch — or 
places: but ſuch rate, upon the appeal, ſhall not be quaſh- 
2 ed in regard to any other pariſhes or places. 12 G. 2, 
m 4. 20: JH | 
er 20. No certicrari to remove any rates, or any orders or Certiorari, 
Jr other proceedings of the ſeſſions touching ſuch rates, ſhall 
e be granted but upon motion the firſt week of the next 
* term after the time for appealing from ſuch rates or orders 
4 is expired; and on making it appear to the court by affi- 
= davit or otherwiſe, that the merits of the queſtion on ſuch 
- appeal or orders, will by ſuch removal come properly in 
e judgment. And no ſuch certiorari ſhall be allowed, until 


ſufficient ſecurity be given to the treaſurer, in the ſum of 
1001, to proſecute the certiorari with effect, and to pay the 


- coſts if the rates or orders ſhall be confirmed. Nor ſhall 
1 any ſuch rates, orders, or proceedings be quaſhed for want 
E of form only 11 2. 6.2309. 21 > | | 
/ And no action ſhall be commenced againſt - any perſo 
: who ſhall have collected or received any money on any 
rate which ſhall be quaſhed on a certiorari or otherwiſe, 
for any money collected or received on ſuch rate before 
7 the certicrari was brought; - bur the perſons who have 


paid on ſuch rate more than they ought to have paid, 
ſhall be repaid, or have the ſame allowed in the next rate. 


12 C. 2. 29. 7. 18. | | 


. LA; High conſtable's warrant to levy the rate. 


To the ehurchwardens and overſcers of 
the poor of the townſhip [or pariſh] of 
— in the ſaid county. 


Weſtmorland. 
Kendal Ward. 


virtue of an order of his majeſiy's Juſtices of the peace 

in and for the ſaid county, in their general quarter ſeſſions 
aſſembled, you are hereby required in thirty days time from your 
feceipt of this precept, or etherwije having had due notice 
Y thereof, 
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thereof, to pay to me, out of the maney by you collected or to by 


collected for the relief of the poor, the. ſum of 


being 


the proportion of your ſaid townſhip | or pariſh | for and towara 


the general county rate, for the repairing of bridges; repair- 
ing of the gaol, and for the relief of priſoners therein; and 
for the relief of the prijoners in the king's bench and marſhal. 
fea priſons ; repairing the ſhire hall; repairing and furniſhing 
the houſe of correction, with the ſalary of the keeper theres; 
the treaſurer's ſalary ; the coroner's fees ; the charges concern. 
ing vagrants, ſoldiers carriages, convicting and tranſporting 
felons, and other county charges. And herein you are not to 


Fail, on the peril that ſhall enſue thereof. Given under my 
band the day of =———, * 


John Bracken, High conſlable, 


B. Or, in the northern counties above mentioned, the 


juſtices, if they think proper, inſtead of ordering the 
money to be paid by the churchwardens and overſcers, 


may order it to be paid by the petty conſtables; and 


then the high conſtable's precept to the petty conſtables 
may be thus; 


Weſtmorland. F To the conſtable of in the ſaid 


Kendal Ward, county. | | 


V virtue of an order from his majeſty's juſtices of the 


ſelñons afjembled, you are hereby required to raiſe the ſum of 
. within your conſlablewick, for which you are to make 
an equal rate within your ſaid conflablewick, and to levy the 
fame, in ſuch manner as money for the relief of the poor is by 
law to be rated or levied : which ſaid ſum you are to pay unto 
me, in thirty days time from your receipt of this precept, or 


otherwiſe having had due notice theres; the ſame being the pro- 


portion of your ſaid conſlablewick, for and towards the general 
county rate, for the repairing of bridges 


And fo repeat the ſeveral particulars as in the laſt pre- 
cedent ; and that for this reaſon, that the people may 
know what it is they pay their money for, 


Cuſtems, 


peace in and for the ſaid county, in their general quarter 


445 


be : 

7 Cuſtoms. 

ir- 

nd H E laws relating to the cuſtoms, ſo far as juſtices 
al. of the peace, conſtables, and other ſuch officers, 
g are concerned therein, being conſiderably connected with 
75 the laws of exciſe, it is thought proper to refer this ſub- 
2 ject to the title Exciſe, where the whole will be more 
ing clearly com prehended under one view. 

'to | | | 

my 


0 Cuſtos rotulozum. 


he 

rs, Y the 37 H. 8. c. 1. (which was altered by the 3 & 
nd 4 Ed. 6. c. 1. but reſtored by 1 WJ. c. 21.) No per- 
les fon ſhall be appointed to the office of cu/tos rotulorum, but 


ſuch as ſhall have a bill ſigned with the king's hand for 

the ſame ; which bill ſigned ſhall bg a ſufficient warrant 

10 to the lord chancellor to make a commiſſion, aſſigning 
and authorizing thereby the ſame perſon to be caſſos rotu- 

lorum, until the king hath by another bill with his own 


the hand appointed one other perſon to have the ſame office, 
OR by himſelf, or his ſufficient deputy, learned in the laws, 
of and meet and able to ſupply the ſaid office. 

obs In purſuance whereof, the laſt clauſe in the commiſſion 
71 of the peace is generally to this effect: Laſtly, we 
by have aſſigned you the aforeſaid - keeper of the 
11 rolls of our peace in our ſaid county, and therefore 
* « you ſhall cauſe to be brought before you and your 
-0- i „ ſaid fellows, at the days and places aforeſaid, the'writs, 
met „ precepts, proceſſes, and indictments” aforeſaid, that 


they may be inſpected, and by a due courſe determined, 
as is aforeſaid,” 


ay | Cyder. See Elcile. 


Tebto2s 


Debtoꝛs. 


OW priſoners for debt ſhall be demeaned. See 
title Gaul. 8 | 


Inſolvent debtors brought to the aſſizes, in order to be 


diſcharged, ſhall pay for their bringing thither, not ex- 


ceeding 12d a mile; and if they are not able to pay; then 

the ſame ſhall be paid by the treaſurer, out of the county 

. 2. . 28. [. 15. 15 
Deer. See Game. 


Defamation. See Slander. 


— — — — 


Demurrer. 


Demurrer (from demorari) ſignifies an abiding in 
point of law, upon which the defendant joins iffue, 
allowing the fact to be true as laid in the indictment. 
. 4. 5. EL 
In criminal caſes not capital, if the defendant demur 
to an indictment, the court will not give judgment 
againſt him to anſwer over, but final judgment. 2 Haw. 


334. | 


But regularly in all caſes of felony, where a man pleads 


a ſpecial matter, tho' he conclude his plea with not guilty 


to the felony, or do not conclude it ſo, yet if his plea 


be tried, or found, or ruled againſt him, he ſhall be put 


to his plea of not guilty, and be tried for the felony ; 
for tho' a man ſhall loſe his land in ſome caſes, for miſ- 
pleading, yet he ſhall not loſe his life for miſpleading. 


1257. 


Deddand. 


Deodand. 


15 EOD AND is, when any moveable thing inani- 

mate, or beaſt animate, doth move to or cauſe 
the untimely death of any reaſonable creature, by mil- 
chance, without the will or fault of himſelf, or of any per- 
fon. 3 Ia. 57. | ED f 

2. This, altho' it be not properly homicide, nor puniſh- 
able as a crime, yet is taken notice of by the law, as far 
as the nature of the thing will bear, in order to raiſe the 
greater abhorrence of murder; and the unhappy inſtru- 
ment or occaſion of ſuch death is called a deodand (deo- 
dandum), and forfeited to the king, and was anciently 
paid into the hands of the king's almoner, to be applied 
to pious uſes for the ſoul of the deceaſed. Alſo all ſuch 
weapons, whereby one man kills another, are forfeited. 
3 i. 57. 1 Haw. 66. Poſt. 265. | | 

3. This forfeiture is ſtill part of the caſual revenue o 
the crown, unleſs where lords of franchiſes are intitled to 
it by grant. For no man can preſcribe to it, or to the goods 
of ſelf- murderers or other felons, or of outlaws, happen- 
ing within his royalty. Foe. 265. 

4. It ſeems clearly ſettled, contrary to the former opi- 
nions, that a horſe, or the like, killing an infant within 
the age of diſcretion, is as much forfeited as if he were of 
age. I Haw. 66. 
$5. Alfo, it was anciently holden, that things fixed to 
the freehold, as the wheel of a mill, or a bell hanging in the 
ſteeple, may be deodands; but by the later reſolutions 
they cannot, unleſs they were ſevered before the accident 
happened. 1 Haw. 66. | | 

. It is agreed by all, that a hip in falt water, from 
which a man falls and is drowned, is not forfeited, becauſe 
perſons at ſea are continually expoſed to ſo many perils, 
that the law imputes not ſuch misfortunes to the ſhip. 
Alſo it fee.ns clear, that when a man riding on a horſe 
over a river, is drowned thro” the violence of the ſtream, 
the horſe is not forfeite, becauſe not that, but the water 
cauſed his death. But it is ſaid, that a ſhip, by a fall 
from which a man is Crowned in the freſh water, ſhall be 
forfeited, but not the mercaudize therein; becauſe they 
no way contribute to his death. And by the ſame reaſon 
it ſeems that if a man riding on the jhaits of a Wagons 
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Deodand. 
all tothe ground and break his neck, the horſes and wag⸗ 


gon only are forfeited, and not the loading, becauſe it no 
way contributed to bay death ; for which Teaſon. where a 


thing not in motion cauſes a 2 5 's death, that part thereof 


only, which is the immediate cauſe, is forfeited. As where 
one climbing upon the wheel of a cart, while it ſtands 
Rill, falls from it, and dics of the fall, the wheel only 
18 forfeited : But if he had been killed by a bruiſe from 
otic of the wheels being in motion, the loading alfo would 
have been forfeited, ' becauſe the weight thereof made the 
hurt the greater ; and it is a general rule, that wherever 
the thing which is the occaſion of a man's death is in 
motion at the time, not only that part thereof which im- 
mediately wounds him, but all things which move toge- 
ther with it, and help to make the wound more dangerous, 
are forfcited alſo. 1 Haw. 66. 

7. Thus a cart met a waggon loaded upon the road, 
and the cart endeavouring to paſs by the waggon, was 
driven upon an high bank and overturned, and threw a 
perſon that was in the cart, juſt before the wheels of the 
waggon, and the waggon ran over him and killed him; 
it was reſolved in this caſe, that the cart, waggon, load- 


ing, and all the horſes were deodands, berauſe they all | 


moved to the death. 1 Sal. 220. 

8. If a weight of earth fall upon a worker in a mine, 
and kill him; the weight of the earth is forfeit, and not 
the whole mine. 1 H. H. 420. 

9. In all thefe caſes, if the party wounded die not of 
his wound, within a year and a day after he received it, 
there ſhall be nothing forfeited, for the law doth not look 
on ſuch a wound as the cauſe of a man's death, after which 
he lives ſo long: But if the party die within that time, 
the forfeiture ſhall have relation to the wound given, and 


cannot be ſaved by any alienation or other act wharſoever | 


in the mean time. 1 Haw. 67. i | 
10. However nothing can be forfeited as a deodand, 


nor ſeized as ſuch, till it be found by the coroner's inqueſt 


to have cauſed a man's death; but after ſuch inquilition, 


the ſheriff is anſwerable for the value of it, and may levy | 


the ſame on the town where it fell, and therefore the in- 
queſt ought to find the value of it. 1 Fw. 67. 

11. And if the coroner omits his duty in this caſe, the 
inquiſition may be made by the commiſſioners of gaol de- 
livery, oyer and terminer, or of the peace, 1 2. H. 
419. | | | 

12 After 


Deodand. 


12. After all, as this forfeiture ſeemeth to have heen 
originally founded, rather in the ſuperſtition of an age 
of ignorance, than in the principles of ſound reaſon and 
policy, it hath not of late years met with great counte- 


\ nance in Yeftminfler-hall. And when juries have taken 


upon them to uſe a judgment of diſcretion, not ſtrictly 
within their province, for reducing the quantum of the 
forfeiture, the court of king's bench have refuſed to inter- 
poſe in favour of the crown or lord of the franchiſe. In 


the caſe of K. and Rolfe, coroner of Kent, H. 5 G. 2. the 


coroner's inqueſt found, that a man fitting on his waggon 
accidentally fell to the ground, and that the horſes draw- 
ing the waggon forward, one of the fore wheels cruſhed 
his head, of which he inſtantly died, and then concluded 
that only the wheel, on which they ſet a ſmall value, 
moved to his death. A motion was made, in behalf, of 
Mr. Mompeſſon, lord of the franchiſe, for quaſhing this 
inquiſition, upon affidavits tending to ſhew, that the cart 
and horſes were equally inſtrumental, which indeed the 
finding of the jury did ſufficiently imply. But the court 
was very clear, that neither this court nor the coroner can 
oblige the jury to conclude otherwiſe than they have done, 
and would not ſuffer the affidavits for quaſhing the inqui- 
ſition to be read. A like caſe came on, M. 29 G. 2. K. 
and Drew, coroner of Middleſex. The coroner's jury, 
upon view of the body of a perſon killed by the like acci- 
dent, found that only one wheel of the waggon moved to 


the death. The court, on motion in behalf of the lord 


of the franchiſe, granted a rule for ſhewing cauſe why 
the inquiſition ſhould not be quaſhed for this miſbehaviour 
of the jury. On the day for ſhewing cauſe, Mr. Hume 
Campbell, counſel for the lord of the franchiſe, informed 
the court, that upon looking into precedents, he was ſa- 
tisfied he could not ſupport the rule: and thereupon it 
was diſcharged. The caſe of the King and Rolfe was 
mentioned on this occaſion, and greatly relied on. Fo/t. 
266, | 


Dice. See Stamps. 


ver. l. 1 9h G 3 Diſkenters. 
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Diſlentkers. 


IJ. Of proteftant diſſenters in general. 
II. Diſſenting miniſters. 
LI. Difſenting ſchoolmaſters. 


J. Of proteſtant diſſenters in general. 


(1) B the 1 EI. c. 2. ＋ 14. Every perſon not hay- 


ing reaſonable excuſe, ſhall reſort to their pariſh 


church or chapel, or upon reaſonable let thereof, to ſome 


uſual place where common prayer ſhall be uſed, on 
every ſunday and holiday; on pain of puniſhment by the 
cenſures of the church, or of forfeiting for every offence 
12d. | | 

(2) By the 23 El. c. 1. Every perfon above the age of 
16, who ſhall not repair to ſome church, or chapel, or 
ufual place of common prayer, ſhall ſorfeit for every month 
201. And if he ſhall forbear for 12 months he ſhall be 
bound to the good behaviour till he conform. 

(3) By the- 29 El. c. 6. Every offender in not repair- 
ing to church, having been once convicted, ſhall with- 
out any other indictment or conviction, pay half yearly 
into the exchequer 20 | for every month afterwards, un- 
til he conform ; which if he ſhall omit to do, the kiny 
may ſeize all his goods, and two parts of his lands. 

(4) And by 3 J. c. 4. The king may refufe the 201 a 
month, and take two parts of the land, at his option. 

(5) And by the 3 F. c. 5. No recufant in not repair- 
ing to church, being convicted thereof, ſhall enjoy any 
publick office, or ſhall. practiſe law or phyfick, or be 
executor, adminiſtrator, or guardian. 

(6) And by the 35 El. c. 1. If any perſon refuſing to 
repair to church, ſhall be preſent at any aſſembly, meet- 
ing, or conventicle, under pretence of any exerciſe of re- 
ligion, he ſhall be impriſoned till he conform; and if he 
thall not conform in three months, he ſhall abjure the 


realm ; which if he ſhall refuſe to do, or after abjuration 


ſhall not go, or ſhall return without licence, he ſhall be 
guilty of felony without benefit of clergy. And whether 
he ſhall abjure or not, he ſha}l forfeit his goods, and ſaal} 
forfeit his lands during life, : 


I | | (7) And 


_ Diſſenters. 


(3) And by the 22 C. 2. c. 1. If any perſon, being 


ſixteen years of age, ſhall be preſent at any conventicle 


or meeting, under pretence of any exerciſe of religion, in 
other manner than according to the liturgy and practice. 
of the church of England, at which there ſhall be five per- 


ſons or more aſſembled, beſides thoſe of the houſhold, if 
it be in an houſe where there is a family; orifit be in a 
| houſe, field, or place, where there is no family, then 


where any five perſons or more are ſo aſſembled, - every 
juſtice of the peace before whom information ſhal! be 


made, ſhall (on pain of 100 1, half to the informer (on 

proof by confeſſion, or oath of two witneſſes, or the no- 
torious evidence of the fact, make a record thereof (which 
ſhall be afterwards certified to the ſeſſions), which record 


ſhall be a full conviction : Whereupon he ſhall impoſe 
upon every offender a fine of 58 for the firſt offence, and 
for every other offence 105, to be levied by diſtreſs and 
ſale of the goods of the offender, or in caſe of the poverty 


of ſuch offender, upon the goods of. any other perſon then 


convicted of the like offence, ſo as the ſum to be levied 
on any one perſon in caſe of the poverty of other offen- 
ders amount not in the whole to aboye 101 on occaſion 
of any one meeting; one third to the king, one third to 


the. poor, and one third to the informer and to ſuch per- 


ſons as the juſtice ſhall appoint, having regard to their di- 


ligence in diſcovering, diſperſing, and puniſhing of the 


ſaid conventicles. | | | 

And every perſon who ſhall ſuffer any ſuch meeting in 
his houſe, outhouſe, barn, or backſide, ſhall forfeit 20 1 
in like manner; and in caſe of his inability, it ſhall be 


levied on the goads of ſuch perſons who thall be con- 


victed of being preſent. 1 
If the penalty exceeds 10 l, an appeal lies to the ſeſſions. 
And if the party is there found guilty by a jury, he ſhall 
pay treble coſts, And no other court whatſoever ſhall in- 
termeddle, but the quarter ſeſſions only. | | | 
And juſtices and conſtables may with what force they 
think fit, upon refuſal to open, break open doors where 


they ſhall be informed ſuch conventicle is, and take the 


oftenders into cuſtody, And on certificate from any juſtice 
of peace of his particular information or knowledge of 
ſuchunlawful meeting, and that he is not able, with ſuch 
aſhſtance as he can get, to ſuppreſs the ſame ; any com- 


miſſioned officer of the militia, or other his majeſty's 
forces, with ſuch troops or companies of horſe and-foot, 
and alſo the ſheriff, and, other miniſters of juſtice, with 
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Diſſenters. 


ſuch other aſſiſtance, as they ſhall think meet, or can get 
in readineſs with the ſooneſt, ſhall repair to the place, 
and by the beſt means they can, ſhall diſſolve, diflipate, 
and prevent ſuch meeting, and take the Eee into 


cuſtody. 


Thus ſtood the laws at the revolution. 


Now by the 1 V. c. 18. commonly called the act of 
toleration, which by the 19 G. 3. c. 44. is declared to 
be a publick act, it is enacted, that neither the ſtatutes 
aforeſaid, nor any other made againſt papiſts and popiſh 
rotuſancs (except the 25 C. 2. c. 2. concerning the qua- 
lifying for offices, and 30 C. 2. fl. 2. c. I. containing 
the declaration againſt popery) ſhall extend to any per: 
ſon diſſenting from the church of England, who ſhall at 
the general ſeſſions of the peace to be held for the county 
or place where ſuch perfon ſhall live, take the oaths of 
allegiance and ſupremacy, and ſubſcribe the ſaid decla- 
ration againſt popery; of which the court ſhall keep a 
regiſter : and no officer ſhall take any fee above 6d for 
regiſtring the ſame, and 6d 1 a certificate e 
ſigned by ſuch officer. 

Provided, that the place of ating be certified to the 
biſhop of the dioceſe, or to the archdeacon of the arch- 


deaconry, or to the juſtices of the peace at the general 


or quarter ſeſſions. And the regiſter or clerk of the 
peace ſhall regiſter or record the ſame, and give certi- 
ficate thereof to any who ſhall demand the fame; for 
which no greater fee ſhall be taken than 6d. And pro- 
vided, that during the time of meeting the doors ſhall 
not be locked, barred, or bolted. 

And if any perſon diſſenting. from the church of 
England as aforeſaid ſhall be appointed to the office of 
high conſtable, petty conſtable, churchwarden, overſeer 
of the poor, or any other parochial or ward office, and 
ſhall ſcruple to take upon him the office, in regard of 
the oaths or otherwiſe, he may execute the ſame by a 
ſufficient deputy, that ſhall comply with the laws on 
this behalf. Provided that the deputy be allowed and 
approved, by ſuch perſon, and in ſuch manner, as ſuch 
officer ſhould by law have been allowed and N 


II. Diſſenting miniſters. 


(1) By the 17 C. 2. c. 2. No perſon, who ſhall take 
upon him to teach or preach in any meeting or _— 
ticle, 


Diſſenters. 453 
ticle, under pretenee of any exerciſe of religion, ſhall, | 
unleſs only in paſſing upon the road, or unleſs required 

by legal proceſs, come within five miles of a city, town 
corporate, or-borough, without taking an oath of alle- 
giance therein mentioned; on pain of 40l, one third to 
the king, one third to the poor, and one third to him 
who ſhall ſue in the courts at Meſiminſter, aſſizes, or 
ſeſſions. And two juſtices, on oath of the offence, may 
commit him for ſix months. ' | | AF 
(2) And by the 22 C. 2. c. I. If any perſon ſhall take 
upon him to preach or teach in any meeting or conven- | 
ticle, in other manner than according to the practice of 
the church of, England, he ſhall. forfeit for the firſt offence | 
201, and for every other offence 401. And if he be 2 
ſtranger, or in the judgment of the juſtice of the peace 
before whom he is convicted, unable to pay, it may be 
levied on the goods of any perſon preient. 
(3) And by the 13 & 14 C. 2. c. 4. /. 14. No per- 
| ſon ſhall preſume to conſecrate and adminifter the ſacra- 
ment before he be ordained . prieſt, according to the 
form and manner of the church of England, on pain of. 
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ch- Now by the aforeſaid act of toleration, and by the 

cral. 19G. 3. c. 44. No perſon diſſenting from the church of 

the England, in holy orders, or pretended holy orders, or 
92 pretending to holy orders, nor any preacher or teacher 


of any congregation of diſſenting proteſtants, ſhall be 

liable to any of the aforeſaid penalties, who ſhall at the 
hall ſeſſions as aforeſaid of the place where he ſhall live, take 
the ſaid oaths of allegiance and ſupremacy, and ſub- 


of ſeribe the ſaid declaration againſt popery, and alſo make 
e of and ſubſcribe a declaration in the words following : viz. 
Heer I A. B. do folemnly declare, in the prefence of almighty God, 
and that I am a chriſtian and a proteflant, and as ſuch, that I 
| of believe that the ſcriptures of the old and new teſtament, as com- 
"7.4 manly received among prote/lant churches, do contain the re- 
fps vealed will of God; and that I do receive the ſame as the rule 
and 4 my doctrine and practice: For the regiſtring of which he 
ſuch hall pay 6d to the officer of the court and no more, 
d. and 6d for a certificate thereof ſigned by ſuch officer. il 
And any preacher or teacher, duly qualified, ſhall be 1 
allowed to officiate in any congregation, although the if 
{ame be not in the county where he was ſo qualified; 0 
provided that the place of meeting hath bcen duly certi- f 
take hed and regiſtred ; and ſuch teacher or preacher ſhall, if 
wo 23 if { 
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Diſſenters. 


if required, produce a certificate of his having ſo quali- 
fied himſelf, under the hand of the clerk of the peace 
where he was qualified; and ſhall alſo before any juſtice 
of ſuch county where he ſhall ſo officiate, make and ſub. 
ſcribe ſuch declaration and take ſuch oaths as aforeſaid, 
if required. (10 An. c. 2. .. 9g.) 

And every. ſuch teacher and preacher, having APE. 
the oaths and ſubſcribed. as aforeſaid, ſhall from thence. 
forth be exempted from ſerving the militia of this 
kingdom, and from ſerving on any jury, or of being 
appointed to bear the office of churchwarden, overſeer of 
the poor, or any other parochial or ward office, or other 


office in any hundred, city, town, pariſh, diviſion, or 
W 


III. Difenting ſeboolmaſters.. 
(1) By the 23 El. c. 1. If any perſon ſhalt keep 2 


ſchoolmaſter, who ſhall not repair to church, or be 


allowed by the biſhop, he ſhall forfeit 10] a month, and 


the ſchoolmaſter ſhall be impriſoned for a year. 
(2) By the 17 C. 2. c. 2. No perſon ſhall be ſchool- 


maſter, or take any boarders or tablers to be inſtructed 


by himſelf or any other, without taking an oath of alle- 
glance therein mentioned, on pain of 40l. 

(3) By the 13 & 14 C. 2. c. 4. Every ſchookpaite 
keeping any publick or private ſchool, and every perſon 

inſtructing or teaching any youth in any houſe or private 
family as a tutor or ſchoolmaſter, ſhall before his ad- 
miſſion ſubſcribe before the ordinary the declaration of 
conformity to the liturgy of the church of England, on 
pain of being diſabled to hold the faid ſchoo}, And if 
any ſchoolmaſter, or other perſon, inſtruRing « or teach- 
ing youth in any private houſe or family as tutor or 


ſchoolmaſter, ſhall teach any youth as tutor or ſchool- 
maſter, before licence. obtained from the biſhop or ordi- 


nary of the dioceſe, and before ſuch ſubſcription as afore- 


faid ; he ſhall for the firſt offence be impriſoned three 


makths, for the ſecond and every other offence be im- 
priſoned three months, and forfeit 51. 


But by the 19 G. 3. c. 44. No diſſenting miniſter, 
nor any other proteſtant diſſenting from the church of 
England, who ſhall take the aforeſaid oaths, and make 
and ſubſcribe the abovementioned declaration againſt 
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popery, and the declaration herein before mentioned, 
ſhall be proſecuted in any court whatſoever, for teaching 
and inſtructing youth as a tutor or ſchoolmaſter. 

Provided, that this ſhall not extend. to the enabling 
any perſon diſſenting from the church of England to hold 
the maſterſhip of any college or ſchool of royal founda- 
tion, or of any other endowed college or ſchool for the 
education of youth, unleſs the ſame ſhall have been 
founded ſince the firſt year of king William and queen 
Mary, for the immediate uſe and benefit of proteſtant 
diſſenters. Z 


Diſtreſs. 


Diſtreſs is the taking of a perſonal chattel out of 

the poſſeſſion of the wrong doer, into the cuſtody 

of the party injured, to procure a ſatisfaction for the 
wrong committed: and is of two kinds; either for cat- 
tle treſpaſſing and doing damage, or for non-payment of 
rent or other duties. | 
The remedy for recovering rent by way of diſtreſs 


ſeems firſt to have come over to us from the civil law. 


For anciently in the feudal law, the not paying attend- 
ance at the lord's courts, or not doing the feudal ſer- 
vice, was a forfeiture of the eſtate: But theſe feudal 
forfeitures were afterwards turned into diſtrefles, accord- 
ing to the pignorary method of the civil law; that is, 
the land that is let out to the tenant 1s. hypothecated, or 


as a pledge in his hands, to anſwer the rent agreed to 


be paid to the landlord, and the whole profits ariſing 


from the land are liable to the lord's ſeiſure for the pay- 
ment and ſatisfaction thereof. 


Concerning which we will ſhew, 


I. For what cauſes a diſtreſs ſhall be. | 
II. What goods may be diſtrained, and what not. 
III. At what time the diſtreſs ſhall be taken, 
IV. Where the diſtreſs ſhall be made. 
V. That reaſonable diſtreſs ſhall be taken. 
VI. Manner of making diſtreſs. = 


Gg4 VII. Di- 
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Rent in arrear. 


Tender of pay- 
ment, - 


Diſtrels. 
VII. Diftreſs how to be demeaned. 
VIII. Of reſcous and pound breach. 
IX. Replevying the diſtreſs. 
X. Sale of the diſtreſs. 
XT. Irregularity in the proceedings. 
XII. Landlord re-entering on non-payment. 
XIII. Caſe of tenant holding over. 
XIV. Attorning to ftrangers. 
XV. Deſerting the premiſes. 
ALI. Kent in caſe of an extent or execution. 
XVII. Rent on the death of tenant for life. 
XVIII. Rent how far recoveralle by executors or 
adminiſtrators. 
XIX. .Of aiftreſs by warrant of juſtices of the 
peace. 


J. For what cauſes a ditreſs ſhall be. 


1. Diſtreſs for rent muſt be, for rent in arrear ; there- 
fore it may not be made on the ſame day on which the 
rent becomes due; for if the rent is paid in any part of 


that day, whilſt a man can ſee to count Money, the pay- 
ment 1s good, 


2. It muſt not be after tender of payment; for if the 


landlord come to diſtrain the goods of his tenant for rent 
behind, before the diſtreſs the tenant may upon the Jand 
tender the arrearages, and if after that a diſtreſs be taken 
it is wrongful : and if the landlord have diſtrained ; if the 
tenant, betore the impounding thereof, tender the arrear- 
ages, the landlord ought to deliver the diſtreſs, and if he 
doth not, the detainer is unlawful. Even ſo it is, in caſe 
of a diſtreſs for damage feaſant (or damage done by cattle 
treſpaſſing), the tender of amends before the diſtreſs, mak- 
eth the diſtreſs unlawful; and after the ei and 


before the impounding, the detainer unlawful. 2 Iuſt. 
1074 | 


amends, yet he cannot take his beaſts out of the pound, 
if the amends be refuſed ; but he muſt replevy: and if it 


be found at the trial that: the amends was not ſufhcient, 


the perſon on whom they treſpaſſed ſhall have damages; 


But in this caſe, altho' the owner tender ſufficient 


if 


Diſtreſs: =. 
if the amends tendred were ſufficient, then the owner of 
the beaſts ſhall have damages. Dr. & St. 112. 

3. The like remedy may be had by diſtreſs, impound- ew rents and 
ing and ſale; in caſes of rent-ſeck, rents of aſſize, and e 
chief rents, as in caſe of rents reſerved upon leaſe. 4 G. 2. 

4. 28. fo $o 

Note, there are three kinds of rents; rent ſervice, rent 
charge, and rent ſeck. 

Rent ſervice is, where the tenant holdeth his land of his 
lord by fealty and certain rent; or by homage, fealty, and 
certain rent ; or by other ſervice, and certain rent. And 
it is called a rent ſervice, becauſe it hath ſome corporal ſer- 
vice incident to it, which at the leaſt is fealty. 1 I,. 141, 2. 

Rent charge is ſo called, becauſe the land for payment 
thereof is charged with a diſtreſs ; but before this act ſuch 


or diſtreſs could not be ſold, but only detained till che rent 
| ſhould be paid. C 
the | If the rent be reſerved, without any <lavidh: -put in thi 


deed of diſtreſs for the die, then it is called a rent /e, 
 redditus ſiccus, or dry rent: and the difference between a 
rent charge and a rent ſeck is, that there is a clauſe of 
diſtreſs annexed to one, and no ſuch clauſe to the other; 
and therefore the one is a charge upon the land, but for 


the other the grantee had formerly no remedy but to 
re- charge the perſon of the grantor in a writ of LANES 
the 1 Inſt. 143. 
of Rents of aſſize are the certain rents of freeholdors and 
1y- Ancient copyholders, ſo called becauſe they are aſſized and 
certain, and thereby diſtinguiſhed from redditus mobiles, 

the. farm rents for life, years, or at will, which are variable 
ent and uncertain. 2 Int. 19. | 
nd 4. On a parol demiſe, or verbal leaſe, 5 the quan- Agreement not 
ten 8 3 of the rent agreed upon can appear in certain, the 1 
the landlord may diſtrain: But whereas there are often dif- 
ar- ficulties when the agreement is not by deed, the land- 
he lord in ſuch caſe may recover a reaſonable ſatisfaction in 
aſe an action on the caſe, for the uſe and occupation of 
tle the lands. And if in evidence on the trial, any parol 
k- demiſe, or any agreement (not being by deed) whereon a 
nd certain rent was reſerved, ſhall appear; the plaintiff ſhall 
/t, not therefore be nonſuited, but may make uſe thereof as 

a an evidence of the quantum of the damages to be reco- 
ent vered. 11 G. 2. c. 19. / 14. 
nd, 5. So an action of debt may be brought againſt a tenant Rent reſerved 
f it for life, in purſuance of the ſtatute of the 8 An. c. 14. f. 
nt, which enacteth, that whereas before the ſaid ſtatute no 
es; 5 - action 
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Leaſe deter- 
mined. 


Leaſe renewed. 


Two diſtreſſes 
for one rent. 


Diſtreſs. 


action of debt did lis againſt a tenant for life or lives, for 


any arrears of rent during the continuance of ſuch eſtate 
for life or lives; it ſhall be lawful, for any perſon having 
any rent in arrear or due upon any leaſe or demiſe for lite 
or lives, to bring an action of debt for ſuch arrears, in 
like manner as he might have done in caſe ſuch rent were 
reſerved upon a leaſe for years. /. 4. 

6. Perſons having rent in arrear, upon any leaſe deter. 
mined, may diftrain for ſuch arrears after the determin- 
ation of the leaſe, in the ſame manner as if it bad not been 
determined ; provided that ſuch diſtreſs be made in fix 
kalendar months after the determination of ſuch leaſe, and 
during the continuance of ſuch landlord's title or intereſt, 
and during the poſſeſſion of the tenant from whom ſuch 
arrear became due. 8 An. c. 14. / 6, 

7. Whereas many perſons hold „ as by 
leaſes for lives or years, and leaſe out the ſame in parcels 

to ſeveral under tenants ; and whereas many of thoſe leaſes 
cannot be renewed without a ſurrender of all the under 
leaſes derived out of the ſame, whereby it is in the power 
of any ſuch under tenants to prevent or delay the renew- 


ing of the principal leaſe ; it is enacted, that in ſuch caſe, 


the chief leaſes may be renewed, without ſurrendring all 
the under leaſes; and the like diſtreſs or entry may be 
had, as if the former chief leaſe had been {till kept on 
foot and continued, or the under leaſes had been renewed 


under ſuch new vrincigal leaſe. 4 C. 2. c. 28. / 6. 


8. Before the ſtatute of the 17 C. 2. c. 7. in caſe a 
diſtreſs was too little, where ſufficient diſtrefs was to be 
had, a man could not diſtrain again, be the demand ne- 
ver ſo great; for it was his folly that at firſt he diſtrain- 


ed no more, Mo. 7. Comb. 546. 


But now, by the ſaid ſtatute, in all caſes where the 


value of the cattle diſtrained ſhall not be found to be to 


the full value of the arrears diſtrained for; the party to 
whom ſuch arrears were due, his executors or adminiſtra- 
tors, may diſtrain again for the reſidue of the ſaid arrears. 


So in like manner, where the diſtreſs is made by virtue 
of the warrant of a juſtice of the peace, in nature of an 
execution. And the diſtinction ſeemeth to be this: where 
a perſon hath an entire duty, he ſhall not ſplit the entire 


ſum, and diſtrain for part of it at one time, and for part 
of it at another time, and ſo toties quoties, for ſeveral 


times; for that is great oppreſſion. But if a may ſeiſeth 


for the whole ſum that is due to him, and only * 
; the 


the value of the goods ſeiſed (which may be of very un- 


> certain, or even imaginary value, as pictures, jewels, race 
horſes, and the like), there is no reaſon why he ſhould 


of 


5 not afterwards complete his execution by making a further 
1 ſeizure. Burrow. Mansfield. 589. 5 5 Fo 
1 9. If any diſtreſs and fale ſhall be made, for rent in Ditraining 
arrear and due, when none is in truth due, the owner where no rent is | 
ry ſhall recover double value with full coſts. © 2 W. Sf. 1. __ i 
- . $4 7 the diſtreſs be taken of goods without cauſe, fl 
N the owner may make reſcous; but if they be diſtrained | 
F without cauſe, and impounded, the owner cannot break | 
} the pound and take them out, becauſe they are in the i 
þ cuſtody of the law. 1 III. 47. | | 
rd II. What goods may be diſirained, and what not. ; 
wo 1. Diſtreſs for rent muſt be of a thing, whereof a va- valuable pro- "hl 
er luable property is in ſomebody ; and therefore dogs, bucks, Perty. 1 
v does, conies, and the like, that are feræ nature, cannot be 1 
e, diſtrained. 1 {nft. 47. 43 | 
ul; 2. Altho' it be of valuable property, as a horſe ; yet Separate from i 
be when a man or woman is riding on him, or a' axe in a dhe perſon. fy 
on man's hand cutting of wood, and the like, they are ſor that 10 
ed time privileged, and cannot be diſtrained. 1 Ine. 47. | 
But it is ſaid, that if one be riding upon a horſe damage bi 
a feaſant, the horſe may be led to the pound with the rider ji 
be upon him. 1 Sid. 440, 442. | : nn 
. And it hath been held, that horſes joined to a cart, with i 
n- 2 man upon it, cannot be diſtrained for rent (altho* they i 
may for damage feaſant); but both cart and horſes may, | f 
he if the man be not upon the cart. 1 Vent. 36. | | 1: 
to 3. Valuable things ſhall not be diſtrained for rent, for For maintenance I 
to benefit and maintenance of trades, which by conſequent ef trades. is 
1 are for the commonwealth, and are there by authority of [ 
78. law : as a horſe in a ſmith's ſhop ſhall not be diſtrained 
for the rent iſſuing out of the ſhop, nor an horſe in an 
ue hoſtry, nor the materials in a weaver's ſhop for making of 
an cloth, nor cloth or garments in a taylor's ſhop, nor facks 
re of corn. or meal in a mill, nor any thing diſtrained for da- 
ire mage feaſant, for it is in cuſtody of the law; and the like. 
art 1 Inf. 47. 4 551 YO: 88 
ral 4. Beaſts belonging to the plough ſhall not bediſtrained Tools of a man's 
th (which is the ancient common law of England, for no man Prof. fon. 
ber ſhall be diſtrained by the utenſils or inſtruments of his 
me trade or profeſſion, as the axe of the carpenter, or the book 
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of a ſcholar) while goods or other beaſts may be diſtrained. 
1 Inf. 47. 8 e 


But this rule holds only in diſtreſſes for rent arrear, 
amerciaments, and the like; but doth not extend to caſes, 
where a diſtreſs is given, in the nature of an execution, by 
any particular ſtatute, as for poor rates, and the like. 


3 Salk. 136. | 


So in the caſe of Hutchins and Chambers, E. 31 G. 2. 
On a ſpecial verdi& : Several geldings were diſtrained for 
the poor rate, which were ſtated to be beaſts of the plough 
and cart; when there were other goods more than ſuffi- 
cient to anſwer the value of the demand. It was ob- 
jected, that by the ftatute of 51 H. 3. fl. 4. (which was 


alſo in affirmance of the common law) none fhall be diſ 


trained by his beaſts that gaigne his land. In the argument 


of this cauſe, it was obſerved, that this duty on the ſta- 
tute of the 4.3 Eliz. is not a tax upon the land, nor pay- 
able out of it, but a charge upon the perſon : and it is a 
tax throughout the kingdom, and for publick benefit: 
That it is not to be conſidered upon the foot of a com- 
mon law diſtreſs: That the nature, deſign, and end of this 
publick duty, required the moſt effectual and ſpeedy re- 
medy that could be deviſed: That the reaſon why beaſts 
of the plough could not be diſtrained at common law, will 
not hold in the preſent caſe. This is ſimilar to an exe- 
cution, and eſſentially different from a diſtreſs at common 
law. By the common law the diſtreſs could not be ſold: 
It was only taken zomine pene ; not as a ſasisfaction 


(which this is) for the duty. The reaſons for the privi- 


lege do not now hold. Agriculture then wanted and re- 
quired encouragement, and muſt have been impeded by a 
common law diſtreſs: Now it doth not. Then, the 
thing diſtrained could not be ſold, and remained uſeleſs : 


Now, it may be fold. This diſtreſs is not taken as a 
pledge, or a mean to compel ; but for a ſatisfaction for 


the duty itſelf, a perſonal duty, and of a publick nature. 
— And by lord Mansfield Ch. J. This ſeiſing is but partly 
analagous to the common law diſtreſs ; but is much more 
analagous to the common law execution. In the old 
common law diſtreſſes which were in nature of a nomine 
pœnæ to compel payment, it would have been abſurd to 
have ſuffered the implements by which a man gained his 
livelihood to be holden as a pledge ; becauſe that would 


have been taking from the man the only means he had 
of being able to pay the debt. But this reaſon doth not 


hold, where the things diftrained may immediately be — 


— my — . 
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0 by way of ſatisfaction; which, tho? called a diſtreſs, yet 
2 really is, in this reſpect, an execution. And in caſes of 
execution, beaſts of the plough may be diſtrained, altho* 


8 ! there be other ſufficient diſtreſs. And the court were una- 
by nimouſly of opinion, that beaſts of the plough are diſtrain- 
te. able under the ſtatute of the 43 Eliz. and ſuch like acts 

. of parliament. Burrow, Mansfield. 579. | 
+ Þ 5. Furnaces, cauldrons, or other things fixed to the Things fixed te 
V freehold, or the doors or windows of a houſe, or the like, 3 
þ cannot be diftrained. 1 Infl. 47. EIT 
3 6. Things for which a replevin will not lie, fo as to Things for 
52 be known again, as money out of a bag, cannot be di- wn — 
is ſtrained. 2 Bac. Abr. 109. | f e 
5 But money in a bag ſealed may be diſtrained; for that 
at the bag ſealed may be known again, 
15 7. By the 2 . eff; 1. c. 5. Perſons having rent ar- Corn or hay cut, 
ye rear on any demiſe, leaſe, or contract, may ſeize and ſe- 
o_ cure any ſheaves or cocks of corn, or corn looſe or in the | 
by ſtraw, or hay being in any barn or granary, or upon, any 14 
1 hovel, ſtack, or rick, or otherwiſe upon any part of the 0 
Is land charged with rent, and may lock up or detain the th 
1 ſame in the place where found, in the nature of a diſtreſs; i 
Is ſo as the ſame be not removed to the damage of the owner, 1 
11 out of the place where found and ſeized, but be kept there g 
1 las impounded) till replevied or fold. /. 3. | [i 
5 8. Alſo by the 11 G. 2. c. 19. The landlord may take Corn or hay 1 
bs and ſeize corn, graſs, hops, roots, fruits, pulſe, or other growing. 1 
on product growing, as a diſtreſs ; and the ſame may cut, ga- wu 
„ ther, make, cure, carry and lay up, when ripe, in the jj 
I barns or other proper place on the premiſſes; and if there i 
4 ſhall be no barn or proper place on the premiſſes, then in i 
18 any other barn or proper place which he ſhall procure, fo = 
+ near as may be to the premiſſes ; the appraiſement whereof i 
2 ſhall be taken when cut, gathered, cured, and made, and [1 
> not before. /. 8. ; DS I $ | 's 
e. And notice of the place where the goods ſo diſtrained | 1 
ly ſhall be lodged, ſhall in one week after the lodging 365 
re thereof be given to the tenant, or left at the laſt place of 
Id his abode. /. 9. ne. 
ne 9. Generally, whatever goods and chattels the land- cate de- 
to lord finds upon the premiſſes, whether they in fact be- paſtured. 
is long to the tenant or a ſtranger, are diſtrainable by him 
d for rent; for otherwiſe a door would be opened to infi- 
d © nite frauds upon the landlord : and the ftranger hath his 
ot remedy 
d 
7 
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remedy over by ation on the caſe againſt the tenant, 
if by the tenant's default the goods are diſtrained, ſo 
that he cannot render them when called upon, 3 
Blackft. 8. | | FS 
But on particular circumſtances perhaps a court of 
equity may relieve, As in the caſe of Forbes and Joyce, 
T. 1 W. in the common pleas, a perſon driving ſheep to 
London to ſell, by agreement with a maſter of an inn, put 
them into the ground at ſo much a ſcore for a night. The 


landlord ſeeing them, aſked whoſe they were, but con- 
. ſented to their ſtaying there, and afterwards diſtrained 


Cattle eſcaped 
on the prenul:s, 


them for rent due to him from the maſter of the inn, 
And it was adjudged for the landlord. 3 Lev. 260. 
2 Veutr. 50.— But in the ſame caſe, upon a bill for 
relief in equity, the lords commiſſioners ſeemed to think, 
that the grounds lying to the inn, and uſed therewith, 
ought to have the ſame privilege as the inn hath, and 
that paſſenger's cattle ought not to be diſtrainable there. 
2 Vern. 129,——And it appeared in this caſe, that on the 
landlord's coming and ſeeing the ſheep, he pretended to 
be angry. Upon which the owner offered ta take out the 
ſheep, at which time they were not diftrainable for the 
rent, having not been levant and couchant (that is, hay- 
ing not ſo long remained upon the ground, as to have 
laid down and riſen up again to feed). So that the court 
looked on the conſent as a fraud, to get them to be left 
all night, by which they became liable to the diſtreſs. 
And it was decreed, that the landlord ſhould anſwer for 
the value of the ſheep, and pay colts both in law and equity. 
Prec. Chan. 7. 3 | 

10. Where a ſtranger's beaſts eſcape into the land, 
they may be diſtrained for rent, tho' they have not been 
levant and couchant, provided they are treſpaſſers : But 
if the tenant of the land is in default, in not repairing 


his fences, whereby the beaſts came into the land, the 


landlord cannot diſtrain ſuch beaſts, tho? they have been 


levant and couchant, unleſs he have cauſed notice to be 


given to the owner, and the owner ſuffers them to remain 
there afterwards. Lutw. 364. 

But incaſeof an ancient ſeigniory, the lord may diſtrain 
cattle for ſervices, which came in by eſcape, tho' they 
were not levant and couchant, altho' it be in default of 
the fences, which the tenant. of the land ought to main- 
tain; becauſe the lord hath nothing to do with the repair- 
ing of the fences, and he hath no remedy but by diſtreſs : 
But the owner may prevent the diſtreſs, by making freſh 

| pur- 
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purſuit; for then the cattle remain as it were in his own 
poſſeſſion. L. Raym. 168, 9. H. 8 W. Kemp and 
Crews. | | 


But in caſe of rent reſerved upon a leaſe for years, the 


landlord cannot diftrain ſuch cattle, until they be levant 
and couchant ; for if the landlord had had the lands in his 


own hands, he ought to have repaired the fences; and 
when he puts in a leſſee, he ought by covenant to oblige 


him to repair : and therefore in that caſe, if the law would 
allow the landlord to diſtrain the cattle of a ſtranger which 
come in by eſcape, before that they be levant and 


couchant, it would be in effect to allow a man to take 


advantage of his own wrong. Therefore if the cattle 
come in by default of the owner of the cattle, then they 
may be diſtrained before they be levant and couchant; 
and if in default of the tenant of the land, there they 
cannot be diſtrained until they have been levant and 
couchant, that is to ſay, for rent upon leaſes for years. 
And in ſuch caſe the landlord ſhall not take the cattle 
before that he has given notice to the owner, that they 


are upon the land liable to his diſtreſs ; and if he doth. 


not come to take them away, then they become diſtrain= 
able. And by Treby chief juſtice; where the cattle 
eſcape accidentally, there they are not diſtrainable, until 
they have been levant and. couchant ; but if they eſcape 
by default of their owner, they are diſtrainable the firſt 
minute. id. | 25 


In the caſe of Brodon and Pierce, H. 1690, where a 


rent charge was arrear for 20 years, and cattle eſcaped out 
of the next ground, and were diſtrained; lord Nottingham 
(in equity) relieved againſt it. 2 Vern. 2337. 

11. If ten head of cattle were doing damage, a man 
cannot take one of them and keep it till he be ſatisfied for 
the Whole damage; but he may bring an action of treſ- 


paſs for the reſt. 12 Hod. 660. H. 13. W. Vaſper 


and Edwards. | . 
If a man hath common for ten cattle, and he puts in 


more; the ſurpluſage above ten may be taken damage fea- 


ſant. 1 Koll's Abr. 665. ä 
If a man come to diſtrain, and ſee the beaſts in his 
ground, and the owner chaſe them out, of purpoſe before 


the diſtreſs taken ; yet the owner of the ſoil cannot di- 


ſtrain them, and if he doth, the owner of the cattle may 
reſcue them; for the beaſts muſt be damage feaſant at the 
ume of the diſtreſs. 1 fl. 101. 


For 
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464 Diſtreſs. 
For diſtreſs damage feaſant is the ſtricteſt diftreſs that 
is; and the thing diſtrained muſt be taken in the very ad: 


for if the goods are once off, tho” on freſh purſuit, the 
owner of the ground cannot take them. 12 Mod. 661, 


OT. At what time the diſtreſs ſhall be taken. 


For a rent or ſervice the lord cannot diſtrain in the 
night, but in the day time; and ſo it is of a rent charge; 
but for damage feaſant, one may diftrain in the night; 
otherwiſe, it may be, the beaſts may be gone before he can 
take them. 1 I.. 142. 5 | | 
For before ſun riſing, or after ſun ſet, no man may 
diſtrain but for damage feaſant. Mirrour. c. 2. 76 


bi 


IV. Ihere the diſtreſs ſhall be made. 


Church lands. 1. The king's officers, as ſheriffs and others, ſhall 
not take diſtreſſes in the fees wherewith churches in 
times paſt have been endowed; but diſtreſſes may be 
taken in poſſeſſions of the church newly purchaſed. 
9 Ed. 2. c. . | 

on the premiſ- 2. A man may diſtrain in places or lands within the 

ſes. fee, liable to diſtreſs, and notelſewhere. 52 H. 3. c. 51. 

„M.. c. 2. J. 26. 
On the common, 3. And by the 11 G. 2. c. 19. The landlord may di- 
| ſtrain any cattle. or ftock of the tenant, depaſturing on 
any common appendant or appurtenant, or any ways be- 
longing to the premiſſes demiſed. /. 8. 

In the highway, 4. No perſon (except the king's officers) ſhall take di- 
ſtreſſes in the king's highway. 52 H. 3. c. 15. 

And the reaſon is, becauſe the king's ſubjects ought to 
have free paſlage, as well to fairs and markets, as about 
their other affairs. But yet this ſhall not be taken, to 
make the diſtreſs utterly unlawful, ſo as to take ad- 
vantage thereof in bar to an avowry, but to this pur- 
poſe, that if the lord diſtrain in the highway, the tenant 
may have an action againſt him upon this ſtatute. 2 Int. 


| 131,132. | | 
Carried eff the By But by the 11 G. 2. c. 19. If any tenant for life, 
piemilles, years, at will, ſufferance, or otherwiſe, ſhall fraudulently 


or clandeſtinely convey off the premiſſes his goods or 
chattels, to prevent the landlord from diſtraining ; ſuch 

| landlord, or any perſon by him lawfully impowered, may 
| | In 


lat 
A: 
he 


Diſtreſs, 
in 30 days next after ſuch conveying away, ſeize the 
fame wherever they ſhall be found, and diſpoſe of them 
in ſuch manner, as if they had been diſttained on the pre- 
miſſes. /. 1. 

But no landlord mall diſtrain any goods ſold bena fide, 
and for a valuable conſideration, before ſuch ſeizure made, 
to any perſon not privy to fuch fraud. /. 2. 

And if any tenant ſhall ſo fraudulently remove and con- 


vey away his goods or chattels, and if any perſon or perſons 


ſhall wilfully and knowingly aid or aſſiſt him in ſuch frau- 
dulent conveying away or carrying off of any part of his 
goods or cha ttels, or in concealing the ſame; every ber- 


ſon ſo offending ſhall forfeit to the landlord double che 


value of ſuch goods, Ky 55 recovered in any court of re- 
cord at Weſtminſler. I. 3. 
But if the goods and chattels ſo fraudulently carried off 


or concealed ſhall not exceed the value of 501, the land- 


lord or his agent may exhibit a complaint in writing (A) 
before two juſtices of the peace of the ſame county or di- 
viſion, reſiding near the place where ſuch goods and 
chattels were removed, .or near the. place where the ſame 
were found, not being intereſted in the lands or tene- 
ments whence ſuch goods were removed ; who may ſum- 
mon (B) the parties concerned, examine the fact and 
all proper witneſſes upon oath, (or if it is a quaker, upon 
afirmation required by law; ) and in a ſummary way de- 
termine whether ſuch perſon or perſons be guilty of the 
offence, with which he or they are charged, and to en- 
quire in like manner of the value of ſuch goods and chat- 
tels; and upon full proof of the offence, by order (C) 
under their hands and ſeals the ſaid juſtices ſhall adjudge 


the offender or offenders to pay double the value of the 


ſaid goods and chattels, to ſuch landlord, his bailiff, 
ſervant, or agent, at ſuch time as the ſaid juſtices ſhall 


appoint : and if the offender or offenders, having notice 
of ſuch order, ſhall refuſe or neglect ſo to do, they ſhall 


by their warrant (D) levy the ſame by diftreſs : and for 


want of ſuch diele (E) may commit the offender or of- 
fenders to the houſe of correction (F) there to be kept to 
hard labour, without bail or mainprize, for the ſpace of 
ſix months, unleſs the money ſo ordered to be paid as 


aforeſaid ſhall be ſooner ſatisfied. /. 4. 


Perſons aggrieved by order of ſuch juſtices, may appeal | 
to the next general or quarter ſeſſions; who may give 


colts to either party. 4 Jo 
8 Hh | A 
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And ho the party appealing ſhall enter into recog. . 


nizance, with one or two ſureties, in double the ſum ſo 
ordered to be paid, with condition to appear at ſuch ſeſ 
ſions ; the order of the juſtices ſhall not be executed again 
him in the mean time. /. 6. 

7. 29 & 30 G. 2. K. and Bifex. Order made by two 
juſtices, reciting that a complaint had been made to them 
in writing, by A. Clavey againſt J. Biſſcx, that he the 
faid Clavey Jomiled his as; in the pariſh of Shelley in the 
county of Somerſet, to William Thatcher, at the yearly rent 
of 441, and that there was due and in arrear from That. 
cher to him for rent of the ſaid eftate, on the fifth day 
of April laſt, 241 15s 82d; and that he the ſaid Gi. 


dey wpuld have diſtrained hs goods and chattels of the 


faid V. Thatcher upon the ſaid eſtate, in order to obtain 
ſatisfaction of the ſaid rent; but to prevent him from ſo 
doing, the ſaid Biſſex, on or about the 27th, 28th, and 


| 29th. days of Auguſt laſt, did knowingly and wilfully aid 
and affiſt the ſaid Thatcher, in fraudulently conveying and 


carrying off from the faid eſtate his the ſaid Thatcher's 


goods and chattels, and alſo i in concealing the ſame, be- 


ing under the value of 501, that is to Tay two cows, 
one heifer, and ten hundred weight of cheeſe, of the va- 
lue of 201; whereby the ſaid Clavey was prevented from 
diſtraining the ſame, in order to obtain fatisfaction for 
the ſaid rent, and contrary to the ſtatute 11 G. 2.; and 
therefore praying us to grant him our warrant of ſum- 
mons, requiring you the faid F. Biſſex to appear before us, 
and that we would examine the fact, and thereupon make 
fuch order therein for his relief, as the ſaid ſtatute diredts 
and requires, add as ſhould be agreeable to juſtice ; W here- 
upon we the faid juſtices, refiding near the ſaid eſtate from 
whence the ſaid goods and cattle were removed, and nei- 
ther of us any way intereſted i in the ſaid eſtate, did iſſue 
our warrant of ſummons, requiring you the ſaid J. Biſſex 
to attend us thereon to anſwer the ſaid complaint; and 
bas having attended accordingly, and we in your preſence 
aving examined the witneſſes produced by the ſaid 4. 
Clavey upon oath, and heard what was alledged by you 
in your defence, do adjudge that the ſaid complaint is 
true; and that the ſaid goods and cattle, of the ſaid V. 
Thatcher, which you ſo aided and affiſted in conveying 
and carrying off from the ſaid eſtate, and alſo in conceal- 
ing the ſame, were of the value of-201, and that you 
have thereby forfeited double of, the value of the ſaid 
goods and cattle, 1 ** ſum of 401, to the ſaid com- 
plainan! 
3 


plainant A. Clavey, by virtue of the ſaid ſtatute: We 
therefore in purſuance of the ſaid ſtatute, do adjudge, 
order, and require you the ſaid J. Br/fex, within the ſpace 
of three days from the date hereof, to pay to the ſaid 4. 
Clavey the tum of 401, which if you fhall neglect to do, 
ſuch further proceedings will be then had againſt you to 
inforce the payment thereof, as the ſaid ſtatute directs 


and requires. Given under our hands and ſeals, this 


fifth day of January 1756. — This order was affirmed by 
the ſeſſions upon appeal. Both the orders were removed 
by certiorari into the king's bench, It was moved to 


quaſh the ſame. Objections taken: 1. The complaint 
is faid to be taken in writing, but not upon oath. - 2. It 
is only ſaid, that he demiſed to V. Thatcher; but not ſaid 


for what eſtate or term 3. It is ſtated, ſo much was 
due for rent, but not ſaid for what term; it might be 
due 20 years ago: it is not ſtated to be due, when That- 


cher removed his goods. 4. The words of the order are, 


goods and cattle; of the ſtatute, goods and chattels. 5, No 
certain time is alledged when the defendant aided and 
aſſiſted; only ſaid, on or about the 26th, 27th, or 28th of 


Auguſt. 6. Not ſtated that Thatcher did carry off his 


goods: only that Biſſex did aid and aſſiſt him in carrying 
them off. 7. They adjudge the complaint true, but do 
not ſtate the evidence: and this is a conviction, not an 
order: and for any thing that appears, it might be upon 
Clavey's evidence alone. 8. It is not ſtated that the goods 
were under the value of 501, which is the ground of 
the juſtices juriſdiction. 9. The words of the ſtatute are, 
if any perſon ſhall be a tenant of any lands, tenements, 
or hereditaments : the word uſed in the order is ate; 


which may be a thing incorporeal, or may mean the 


intereſt in the land, and ſo not within the ſtatute, 
10. It ſhould appear, whether the landlord has a right 


to diſtrain : by the 8 An. c. 14. the landlord may diſtrain 


at any time within fix months after the expiration of the 
term: it doth not appear theſe {ix months were not ex- 
pired; and if they were, this is no offence, ———— After 
confideration, Mr. juſtice Deniſon delivered the reſolution 


of the court: I think the moſt material objection is, whe- 


ther this is an order or a conviction. If a conv:Rion, the 


evidence ought to have been ſet out. And there has 


been no doubt (notwithſtanding the caſe of K. and Pul- 


leine, 1 Salk. 369.) that in a conviction the evidence muſt 
be ſet out, that the court may judge upon it. So it was 
held by lord Hardawicke in the cale of K. and Lloyd, Str. 
| Hh 2 996. 
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tute for licenſing alehouſes, conſidered as an order. X 


Diſtreſs. 


- 996. and in that caſe it was objected, chat as it ſubjected 
the party to a penalty, tho' insthe ſtatute it was called an 


order, yet it ſhould be conſtrued as a conviction : but the 
court ſaid, every act of the juſtices, which ſubjects the 
party to a penalty, ſhall not be conſtrued as a conviction, 
K. and Venables, Str. 630. 2 L. Raym. 1406. upon the fla- 
and Blackwell, M. 4 Geo. which the court ſaid was a ſtrong 
caſe, and muſt be conſidered as an order. I underſtood 


from my lord Hardwicke, in the caſe of K. and Lloyd, that 
his ground of the difference was founded upon the expreſ- 


lions of the ſtatute, and not upon the penalty; as where 


the words of the ſtatute are, of which he ſhall be con- 


„ vided,” it is to be conitrued as a conviction. Here 
it is extremely ſtrong; the ſtatute calls it an order: and 


in the nature of it, it is an examination upon a complaint. 


If the party was never ſummoned, this court upon affi— 


davit will grant an information againſt the juſtices: but 


the ſummons need not be ſet out; and the court will in- 
tend the juſtices have done right, in caſe the contrary 


does not appear upon the face of the order. As to the 


Iſt objection: this is not an information, but a com- 
plaint : when the party is ſummoned, the witneſſes are to 
be examined upon oath, but the ovroplaint need not be 
upon oath, In anfwer to the 20 objection : as the order 
has followed the words of the ſtatute, we will not in- 
tend it a caſe wherein the juſtices had not a juriſdiction, 
The court will not, in caſe of an order, intend that the 
juſtices have done wrong. As to the third objection: it is 


lufficiently alledged, in an order; his aſſiſting the tenant 


to carry away the goods, as it is here alledged, is ſuffi- 


cient to ſhew the rent continued then to be in arrear ; 
and the rather, as the defendant might have availed hims 
ſelf of the rent paid, by proving; it before the juſtices, I 
much doubt, whether in a declaration it would not be 
ſufficient to ſay, the rent was in arrear at ſuch a day; 
and I think it would lie upon the defendant to prove that 
the rent does not remain in artear. As to its not being 
faid, for what time the rent was dug; this is mere matter 
of form. As to the fifth objection: about, in common 
parlance, means in this caſe three days or near it. They 
might be three days in carrying the goods away. Ihe 
days are not material, even in legal proceedings. L. 
Ram. 581. And in the caſe of K. and Simpſon, II. 3 
Geo. 27 Str. 46. the day and hour in a conviction are not 
material, By this ftacute no time is limited, when the 
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complaint ſhail be made : it may be made at any time. 


Suppoſe that the defendant had paid the penalty on a diffe- 


rent complaint made, he might eaſily have ſhewn it. As 
to the 6th : the anſwer is obvious; if Thatcher had not 


carried his goods away, the defendant could not have 
aided in carrying them. The ſtatute makes two offences; 
on, cat ig the goods away; the other, aiding in carrying 
them away. It is only neceſſary here to ſtate the offence 
which the defendant had been guilty of, which this order 


does in the words of the ſtatute. In the caſe of K. and 
Mont, M. 13 Geo. 2. there was a conviction for aiding 


and aſſiſting in killing a buck, It was objected, that it 


was not charged the buck was killed, But the court held, 
that as the conviction was in the words of the ſtatute, it 
was ſufficient. And the court held they were all princi- 
pals, as well thoſe that killed the buck, as thoſe that aſ- 
ſiſted. And this was the cafe of a conviction. All 
the other objections may have this general anſwer ; that in 
the caſe of orders, where the juſtices have juriſdiction, 
we will intend they have acted right; and if they have 
done wrong, they may be puniſhed by an information. 
Let the orders be confirmed. c 

So in the caſe of K. and Middlehurſ, T. 20 & 31 C. 2. 
Two juſtices make an order againit one T hemas Middle- 
hurft, for wilfully and knowingly aiding or affiſting Jahn 
Cheſterton, the tenant of Sir Thomas Flecteoscd, in irav- 
dulently removing and conveying away hve cows anc other 
goods, or in concealing the ſame. Which order, on ap- 
peal to the ſeſſions, was confirmed. It was moved to 
quaſh theſe orders, upon two objeCtions: 1. The whole 
adjudication refers to the complaint of one Thomas I/e/lon, 
wherein there is no charge upon Cheſterton the tenant at 
all: neither is it ſtated, that Chefterton the tenant did re- 
move the goods. 2. The act creates two offences, viz, 
aſſiſting in removing, and aſſiſting in cencealing the goods. 
Now, it is not ſpecifically charged upon the defendant 
Middlehurſt, that he wilfully and knowingly did either 
of theſe two things : It is only alledged that he wilfully 
ind knowingly did one or the other, In 1 Salk. 371. 
Rex v. Stocker, an indictment for forging, or cauſing to 
be forged, was holden ill, becauſe the charge was in the 
disjunctive. $0, 2 Haw, 225. An indictment charging 


a man disjunctively, is void, For the offences are diſ- 


tinct; and it appears not, of which of them the defend- 
ant is accuſed. So here, it doth not appear, of which 
of the two offences the juſtices have convicted him, 
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Diſtreſs to be 
reaſonable. 


Breaking gates. 


Opening doors, 


crime and the punt 


Diſtreſs. 


On a rule to ſhew cauſe, To the 1ſt objeQion, that it 


is not deſcribed ſufficiently what the offence is; it was an- 
ſwered, that this is an order, and the court will not in. 
tend it to be ill. To the 2d objection, as to the charge 


being i in the disjunctive, that he aſſiſted the tenant in re. 


moving or concealing 'the goods, it was anſwered, that the 
ff Fin are the ſame upon 3 and 
the defendant was heard. By lord Mansfield Ch. J. Upon 
indictments, it hath been determined, that an alternative 
charge is not good (as, forged or cauſed to be forged); 
tho' one only need be proved, if laid conjunctively (as, 
forged and cauſed to be forged) : but I do not ſee the rea- 
ſon of it: the ſubitance is exactly the ſame; the defend- 
ant muſt come prepared againſt both: and it makes no 
difference to him in any relpect. But this is an order; 
and being good in ſubſtance, needs not be literally ſo 
ſtrict. —And by the court, the rule to ſhew cauſe was 


diſcharged, and conſequently both orders affir med, Bur- | 


row, Mansfield. 399. 


V. That reaſonable diſtreſs ſoall be laben. | 


Diſtreſſes ſhall be reaſonable, and not too great ; and 
he that taketh great and e diſtreſſes, fl: all be 
grievouſſy amerced, 52 H. 

For example, if the lord diltrain two or three oxen 
for 12d, or the like ſmall ſum, and the owner bring a 
replevy of the oxen, and the lord avow the taking of them 
for the 12d; of his own ſhewing, he ſhall make fine; 
or the party may have his action upon this ſtatute. 2 
Toft. 107. | 


If the lord diſtrain an ox, or horſe, for a penny ; if 


there were no other diſtreſs upon the land holden, the 


diſtreſs is not exceſſive : but if there were a ſheep, or a 


| ſwine, or the like, then the taking of the ox or horſe is 
exceſlive, becauſe he might have taken a beaſt of 15 va- 


lue. 2 Yft. 4 


5 | : if 5 . Manner of taking FE Preſs. 


* Eos or incloſures may not be broken open, nor 
thrown down, to make a diſtreſs. 1 nf, 161. 
2. Nor may the leſſor enter into the tenant's houſe, un⸗ 


lefs the doors are open. Read, Diſtr. 2 Bac, Mr. 111. 


Don | 
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Upon a queſtion about taking a diſtreſs, it was held by 
the = chief juſtice Herdwicke, at the ſummer aſſizes at 
Exeter, 1735, that a padlock put on a barn door could not 
be opened by force, tHe the corn by way of diſtreſs. 
g Viner. 128. 

But if the outer door of an houſe i is open, one may 
break an inner door to take a diſtreſs, Caſes in the time 
of lord Hardwicke. 168. 

z. Where any goods or chattels fraudulently or clan- Aid of the cos- 
deſtinely conveyed or carried away, ſhall be put, placed, 3 and A- 
or kept in any houſe, barn, ſtable, outhouſe, yard, cloſe, 8888 
or place, locked up, faſtened, or otherwiſe ſecured, fo as 
to prevent ſuch goods or chattels from being taken and 
ſeized as a diſtreſs for arrears of rent; it ſhall be lawful 
for the landlord, or his ſteward, bailiff, receiver, or other 
perſon or perſons impowered, to take and ſeize, as a di- 
ſtreſs for rent, ſuch goods and chattels (firſt calling to his 
aſſiſtance the confiuble. head borough, borſholder or other 
peace officer of the hundred, diſtrict or place, where the 
ſame ſhall be ſuſpected to de concealed, and in caſe of a 
dweliing houſe, oath being alſo firſt made (G) before a 
juſtice of the peace, of a reaſonable ground to ſuſpect that 
ſuch goods or chattels are therein) in the day time to break 
open (H) and enter into ſuch houſe, barn, ſtable, out- 
houſe, yard, cloſe, and place; and to take and ſeize ſuch 
goods and chattels for the ſaid arrears of rent, as he might 
have done if they had been in any open place. 11 G. 2. 
c. 19. / 7. | 

Bus except it be in this caſe where the goods are clan- 
deſtinely conveyed, it may ſeem from what hath been ſaid, 
that the landlord: hath no mean to come at the goods in 


order to make diſtreſs, if the tenant ſhall think fit to lock 


up his gates, and ſhut the doors: And the like may be 
obferved in caſes of diſtreſs for the Jevying a penalty, by 
warrant of juſtices of the peace (unleſs ſuch penalty, or 
part thereof, be given to the king.) W hich matter may 
ſeem to require ſome conſideration. : 


4. Ifa landlord comes into a houſe, and 6 upon Part in the name | 


ſome goods as a diſtreſs, in the name of all the goods of the whete, 
of the houſe ; ; that will be a good ſeizure of all. 6 Mod. 
215. 
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Impounding off 
the premiſſes. 


Diſtrels. 
Vil. Diftreſs bow to be demeaned. 
1. By the 52 H. 3. c. 4. None ſhall cauſe any diftreſs that 


be hath taken, to be driven out of the county where it was ta- 


ben and if one neighbour do ſo ta another of his own authority 


(as for damage feaſant, or rent charge, 2 Inft. 106.) 1 


ſhall mate fine as for a thing done againſt the peace; and if the 
lord ſo preſume ta do againſt the tenant, he ſhall be grievauſly 
puniſhed by amerciament. 
Before this act, at the common law, a man might have 
driven the diſtreſs to what county he pleaſed: which was 
miſchievous, for two cauſes; 1. Becauſe the tenant was 
bound to give the beaſts being impounded in an open 
pound ſuſtenance, and being carried into another county, 
by common intendment he could have no knowledge where 
they were. 2. He could not know where to have a re- 
plevy; but the party was, before this ſtatute, driven to 
bis action upon his caſe. 2 1. 106. 

And albeit this ſtatute be in the negative, yet if the te- 
nancy be in one county, and the manor in another county, 


the lord may drive the diſtreſs which he taketh in the te- 


nancy to his manor in the other county; for that the te- 
nant is out of both the ſaid miſchiefs : for the tenant by 
doing of ſuit and ſervice to the manor, by common in- 
tendment may know what is done there, and therefore may 
ive his beaſt ſuſtenance. And to know where to have 
1 the bailiff of the manor uſually drives the cat- 
tle diſtrained to the pound of the manor. And hereby it 
is to be noted, that a caſe out of the miſchief, is out of 
the meaning af the law, tho' it be within the letter. 
2 In}. 106. | | 
And by thei 2 P. & AI. c. 12. It is further en- 
acted, that no diſireſs of cattle ſpall be driven out of the hun- 


dred, rape, wapcntake, or lathe, where ſuch diſtreſs ſhall be 


taken, except it be to a pound overt within the ſame ſhire, nit 


above three miles diſlant from the place where the ſaid diſtreſs 


was taten; and no catile or other goods diftrained for any cauſe 
at one time, Mall be impounded in ſeveral places, whereby the 
owner may be conſirai ned to ſue ſcueral replevies , on pain of 
100 s to the party grieved, and treble damages. 1. 1. 

T. 21 G. 2. Gimbart and Pelah. The defendant juſti- 
fied impounding cattle damage feaſant. And on evidence 
it appeared, he put them into the next pound, though it 
happened to be in another county, And Lee Ch, J. held, 

| 2 | it 


Pe Ks a. 


_ Diſtreſs. 473 

it did not make him a treſpaſſer, though it ſubjected him 
to the penalty of the ſtatute of the 1 & 2 P. & MH. Str. 
„ 3 | | 

Note, a pound is either overt or open, as in a pinfold 
made for ſuch purpoſes, or in his own cloſe, or in the 
cloſe of another by his conſent; and it is therefore called 
open, becauſe the owner may give his cattle meat and 
drink, without treſpaſs to any other, and then the cattle 


muſt be ſuſtained at the peril of the owner: Or it is a 


pound covert or cloſe, as to impound the cattle in ſome 
part of his houſe; and then the cattle muſt be ſuſtained 
with meat and drink at the peril of him that diſtraineth, 
and he ſhall not have any ſatisfaction therefore, 1 


Inſt. 47. ; | 
But if the diſtreſs be of utenſils of houſhold, or ſuch like 


dead goods, which may take harm by wet or weather, or 


be ftolen away; there he muſt impound them in a houſe, 
or other pound covert, within three miles in the ſame coun- 
ty; for if he impound them in a pound overt, he muſt 
anſwer for them. 1 III 47. 


2. By 11 C. 2. c. 19. Any perſon diſtraining, may im- Impounding «a 


pound or otherwiſe ſecure the diſtreſs, of what kind ſo- the premiſſes, 
ever it be, in ſuch place, or on ſuch part of the premiſſes, 

as ſhall be moſt convenient; and may appraiſe, and ſell 

the ſame, as any perſon before might have done off the 

premiſſes. /. 10. | 


3. Cattle diſtrained may not be worked or uſed, unleſs Ufng the goods 


for the owner's benefit, as a cow milked, or the like; **r-:ne4. 
much leſs may they be abuſed or hurt. Cro. Fac, 148. 

And it hath been ſaid in this caſe, that even a cow may 
not be milked ; for tho' the cow be better for this, yet 
he who took the diſtreſs ought not to do good to the own- 
er without his conſent, and perhaps the owner would 
have come before any damage came by this to the cow; 
and if it periſh by this, yet he who took the diſtreſs may 
diſtrain again. 2 Bac. Abr. 112. Ez 

4. So if the diftreſs be loſt by the act of God: as if Diftrefs &ing, 
the diſtreſs dies in the pound, without any default in the 
diſtrainer; in ſuch caſe, he who made the diſtreſs may 
diſtrain again. 1 Salk. 248. e 

5. It is the diftrainer's own fault, if he puts the Killed, 
diſtreſs in a pound which will not hold it ; but he cannot 
juſtify the tying of cattle in the pound; and if he ties 
a beaſt, and it is ſtrangled, he muſt pay damages. 1 


Salk, 248, | 
rm. Of 
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Re ſcous and 


pound breach. 


Replevy. 


' Diftreſs. 


FIT. Of reſcons and pound breach. ; 

I. By the common law, if a man break the pound, or 
the lock of it, or part of it, he greatly offendeth againſt 
the peace, and doth treſpaſs to the king, and to the lord 
of the fee, and to the ſheriffs, and hundredors, in breack 
of the peace, and to the party, and to the delaying of 


juſtice; and therefore hue and cry is to be levied againſt 


him, as againſt thoſe who break the peace. Mir. c. 2. 
J. 26. And the party who diftrained may take the goods 
again, whereſoever he ſhall find them, and impound them 


again. 1 Df. 47. 


2. And by ſtatute, on any pes breach or reſcous, of 


goods diſtrained for rent, the perſon grieved thereby, ſhall 


in a ſpecial action upon the caſe, recover treble damages 
and coſts againſt the offender, or againſt the owner of the 
goods, if they be afterwards found to have come to his 
uſe or poſſeſſion, 2 . r. F. 4. 


Treble damages and cots] In the caſe of Sir Milfred Lau- 
fon v. Storey, M. 6 V. It was adjudged, that the coſts 
ſhall be trebled as well as damages. L. Raym. 20. 

3. When a man hath taken diſtreſs, and "he cattle diſ- 


trained, as he is driving them to the pound, go into the 


houſe of the owner; if he that took the diſtreſs demand 
them of the owner, and he deliver them not, this bs 
reſcous in law. 1 ft. 161. 


TX. Replevying the diftreſs. 


1. It is ee of obſervation, how provident the law 
is, that mens beaſts, cattle, or other goods be not unjuſt- 
ly or exceffively diſtrained; and if they be, that deliver- 
ance be fpeedily made of them by replevy (or taking 


back the pledge) : otherwiſe the huſbandry of the realm, 


and mens other trades, might be overthrown or hindered, 
2 Inſt. 137. 

2. To which — it is enacted by the 1 & 2 P. & 
M. c. 12. that the ſheriff of every county ſhall, at his 


firſt county day, or in two months after he hath received 


his patent of office, appoint and proclaim in the ſhire 
town four deputies at the leaſt, dwelling not above 12 
miles one diſtant from another, to make replevies ; on pain 


of 51 for every month that he ſhall lack ſuch deputy or 


deputies, 


— 
geputies, half to che king, and half to hs that ſhall fue 1 
in any court of record. 8 4 3. 


. And the ſheriff, or other officer having authority to 
grant replevins, ſhail in every replevin of a diſtreſs far 
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= rent, take In his own name, from the plaintiff and two | 

ord ſureties, a bond in double the value of the goods diſtrain- | 
ack ed, to be aſcertained on the oath of one witneſs, and con- | 
of ” ditioned for proſecuting the ſuit with effect, and without Hit 
inſt delay, and for duly returning the goods diſtrained, in caſe (i 
2. a return ſhall be awarded; before any deliverance be made | b 
ods of the diſtreſs ; and the ſheriff ſhall affizn ſuch bond to 1 
em the avant, or perſon making conuſance. 11 G. 2. c. 19. | 
| 1 23. 1 
of Note, avowry is, where one takes a diſtreſs, and the Wi 
all perſon diſtrained ſues a replevin; then he that took the ik 
ges diſtreſs muſt avow and juſtify in his plea, for what cauſe | | 
hk he took it, if he took it in his own right; and this is if 
his called an avewry: if he took it in the right of another, i 
then, when he hath ſhewed the cauſe, he muſt make c- 11 
nuſance of the taking, as bailiff or ſervant to him, in whoſe FR 

x } 


10 right he took it. To ms of the L. 


wi 
= | | 0 
A. Sale of the diſtreſs. 60 
lis | Iv 
the Diſtreſs taken PE an offence preſented 1 in the leet, may Sale. mY 
ind of common righ: be fold, becaule it is a court of record; 
is but otherwiſe it is, of diſtreſſes in courts that are not of 
| record, 12 Hod. 330. | 
So a diſtreſs for an amercement in a court baron cannot 
be ſold; but in ſuch caſe a diſtreſs infinite ſhall 80. 1 Rai 
| 527 15550 a 
0 ke manner, before the ſtatute of the 2 V. ell. I. 


7 6. & diſtre(s for rent in arrear could not be fold, but only 
detained till payment of the rent: But by the ſaid ſtatute 


* it is enacted, that whereas the moſt ordinary and ready way 
m. | for recovery of arrears of rent is by diſtreſs, yet fuch diftreſſes 
oy not being to be ſold, but only detained as pledges for enforcing 
| the payment «of uch rent, the perſons Ut fir amng have little be- 
& nefit thereby - therefore from hencef” "th, where any goody ſball 
his be 4. trained (J) for rent reſerved and due upon any demiſe, 
__ | leaſe, or contract whatever, and the tenant, or owner of the 
Tok goods aajtrained, fhail not within five days next after. fuch 
12 al 5 taken, and notice (K) thereof (with tbe cauſe. of ſuch 
ain 6x42 / aft at the chief inanſiin houſe, or other moſh notoriaul 
by; 7. ace on the, þ emiſſos, reple 25 3 in judbcaj4 the her- E 


5, "er diRramning ſhall, with * under ſhe i, of 1he 
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Difrreſs: 


county, or with the conflable of the hundred, pariſh, or place, 
where ſuch diſtreſs ſhall be taken, cauſe the goods and chat- 


tels fo difirained to be appraiſed by two ſiborn (L) appraiſers 
{whom ſuch ſneriff, under Meri, or conſtable ſhall ſwear) 
to appraiſe (M) the ſame truly, according to the beſt of 
their underſtandings ; and after ſuch appraiſement, ſhall fell 
the fame for the beſt price can be gotten for them, for ſatisfac- 
tion of the rent, and charges of the diſtreſs, appraiſement, 
and ſale; leaving the overplus (if any) with the ſheriff, un- 
ger-fheriff, or conſiable, for the owner's uſe, 2 W. ſeſſ. I. 
. | 5 5 


Shall nat within five days] MH. 13 G. Griffin and Scott, 


Treſpaſs for entering his houſe, and keeping poſſeſſion of 
his goods eight days. The defendant juſtifies under a di- 
ftrefs for rent. But by the court: The defendant ought 
to have removed the goods at the five day's end; and for 
the other three he is a treſpaſſer, and there is no juſtifica- 
tion. Str. 717. | 


The confiable of the hundred, pariſh, or place, where ſuc) 
diſtreſs ſhall be taken] T. 7 W. Walter and Rumbald, The 
tenement whereupon the diſtreſs was made, lay part in the 
hundred of Kinafley in Tilt hire, and part in the hundred 
ef Andover in the county of Southampton; and part of the 
diſtrefs was taken in K:nofep, and part in Ardover ; and all 
impounded together in the hundred of Xinaſey; and the 
conſtable of Kinafley adminiftred the oath to the appraiſers 
for the whole, in the preſence of the conſtable of Andover. 
It was objected, that the goods which were taken in An— 
dover ought to have been impounded, appraiſed, and ſold 
in Andover ; and that the conſtable of Andover, tho” pre- 
ſent in Xinaſſey when the appraiſement was made, had no 
juriſdiction there, ſo that the whole was done ſolely by the 
conſtable of Kinafley, which therefore as to the goods taken 
in Andover was void. But by the court; the chaſing the 
diſtreſs over into the other county, is a continuance of the 
taking the diſtreſs; and the party, ſince it was for one in- 
tire cauſe, cannot lever the diſtreſs, but ought to chaſe 
them all together, and impound them in one pound. L. 
Ram. 53. | 


By the 1 & 2 P. £9 M. c. 12. No perſon ſhall take for 


keeping in pound, or impounding any diſtreſs, above 4d 
for any one whole diſtreſo: and where leſs hath been uſed, 
there to take leſs; on pain of 51 to the party grieved, be- 
fides what he ſhall take above 4d. /. 2. 
| | ” | „ a4. v6 


Diftreſs. 


AI. Irregularity in the proceedings. 


Where any diſtreſs ſhall be made, for any kind of rent Lregulatite, 
juſtly due, and any irregularity ſhall be afterwards done 


by the party diſtraining, or his agent; the diſtreſs ſhall not 
be deemed unlawful, nor the diſtrainer a treſpaſſer ab ini- 
tio, but the party aggrieved may recover ſatisfaction for 
the ſpecial damage, in an action of treſpaſs or on the caſe; 
and if he recover, he ſhall have full colts, 11 C. 2. c. 19. 


J. 19. | 


But no tenant ſhall recover on ſuch action, if tender of 
amends hath been made before the action brought. /. 20. 


XII. Landlord re-entring on non-payment. 


In cafe where an half year's rent ſhall be in arrear, and Re-entring, 


the landlord or leſſor hath right by law to re-enter for non- 
payment thereof; he may, without any formal demand or 
re-entry, ſerve a declaration in ejectment; and on reco- 
vering judgment and execution, ſhall hold the premiſſes 
diſcharged from the leaſe. But this not to bar the right 
of any mortgagee. And if the defendant ales a bill in 
equity, he ſhall not have an injunction againſt the pro- 
ceedings at law, unleſs he ſhall bring the arrears into 
court, and alſo the coſts taxed in the faid ſuit. Provid- 

ed, that if the tenant ſhall before the trial in ejectment, 
pay all the arrears and colts, the proceedings on the eject- 
ment ſhall thenceforth ceaſe. 4 G. 2. 28. /. 2, 3, 4. 


AIII. Caſe of tenant holding over. 


1. By the 8 Ann. c. 14. Whereas tenants pur autre vie Holding over 


(that is, holding during the life of another perſon), and — 50 term 
„ explred. 


leſſees for years, or at will, frequently hold over after the 
determination of the leaſe; and whereas after the deter- 
mination of ſuch, or any other leaſes, no diſtreſs can 
be made for arrears of rent that grew due on ſuch leaſes 
before the determination thereof; it is therefore enacted, 
that it ſhall be lawful to diſtrain after the determination of 
ſuch leaſe, in the ſame manner as if it had not been de- 
termined : provided, that the diſtreſs be made within fix 
kalendar months after the determination of the leaſe, and 
during the continuance of the landlord's title or intereſt, 


and during the poſſeſſion of the tenant from whom ſuch 


arrear became due. |. 6, 7. 
And 
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Dittrels. 


And by the 4 G. 2. c. 28. If any tenant for life or 
years, or other perſon who ſhall come into poſſeſſion by, 
from, or under him, ſhall wilfully hold over any lands, 
after the determination of ſuch term, and after demand 


made, and notice in writing given for delivering the 


Hold ing over af- 
ter having yiven 
notice TO Quit, 


poſſeſſion thereof; he ſhall, for the time that he ſhall. 


fo hold over, pay double the yearly value thereof, to 
be recovered by action of debt, in any court of record, 
+3 | | 
7 But this remedy ſeemeth not altogether adequate to the 
evil; for three reaſons. 1. Becauſe ſuch action is cer. 
tainly tedious and expenſive. 2. It is uncertain, when 
the action is over, whether the tenant will be able to 
pay. 3. What is chiefly wanted, namely, putting the 
landlord into poſſeſſion, is not obtained by ſuch action, 
but for that he ſhall be ſtill to ſeek. A more ſhort and 
eaſy method of ouſting the tenant of his poſſeſſion, ſeem- 
eth more eligible in the like caſes. TD 
2. If any tenant ſhall give notice either verbal, or in 
writing ; (Burr, Mansf. 1603) of his intention to quit 
the premiſles, at a tinie mentioned in ſuch notice, and 
ſhall not accordingly deliver up the poſſeſſion thereof at 
the time ; he ſhall from thenceforth pay double rent, to 


be recovered in like manner as the ſingle rent. 11G.2, 


c. 19. / 18. | | 
This clauſe alſo proceedeth upon a ſuppoſition, which 
perhaps may not be true, namely, that the tenant is a man 


of ſubſtance. It is more likely, that if he were able to 


live elſewhere, he would not chuſe to hold over under 
ſuch circumſtances, nor perhaps would the landlord want 
to be rid of him. The putting him out of poſſeſſion, by 
ſome expeditious and eaſy method, ſeemeth the more ade- 


quate remedy in this cate alſo, in like manner as is pro- 


vided in the caſe where the tenant deſerteth the premiſſes, 
as hereafter followeth. | 


Note, A leaſe at will is underſtood to be for a year 


certain, And if a tenant takes from year to year; 
either party muſt give reaſonable notice before the end 
of the year; which reaſonable notice varies accord- 
ing to the cuſtom of different countries. Burr. Mang. 
1609. | 
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oh XIV. Attorning to ſtrangers. 10 
a | E "0h 
” Whereas the poſleflion of eſtates is rendred precarious, Attorning to nn 
lall by tenants attorning to ſtrangers; it is enacted, that all neee. tt 
to ſuch attornments ſhall be void; unlefs the ſame be made it! 
Id, urſuant to ſome judgment at law or decree in equity, Id 
or be with the conſent of the landlord, or be to a mort- VA 
the gagee after the mortgage is become forfeited. 11 G. 2. 1 
er- c. 19. / 11. | | 5 ; fi 
1en And tenants to whom any declaration in ejectment 1 
to ſhall be delivered, ſhall forthwith give notice thereof to fl 
the the landlord ; on pain of forfeiting to him three years il 
on, value of the rent; and the landlord may make himſelf Fu 
ind defendant by joining with the tenant, or may appear i 
m- by himſelf, /. 12, 13. | ” bl 
And if the tenant ſhall not give notice to the land- 7 
in lord, and the plaintiff ſhall obtain judgment againſt him 0 
uit by default; the court, on application, will ſet aſide the 1 
nd judgment, and order the tenant to pay the coſts, Burr. 10 
at Mansf. 1986. | 55 ul! 
to | . | ih 
- 5 | | 1 wr 
. Deſerting the premiſſes. . 
ch | | 
an If any tenant at rack rent, or where the rent reſerved Tenant debrt- 
to ſhall be full three fourths of the yearly value of the demiſed s. 
Jer premiſſes, who-ſhall be in arrear for one year's rent, ſhall 
nt deſert the premiſſes, and leave the ſame uncultivated or 
by unoccupied, ſo as no ſufficient diſtreſs can be had; two 
e- juſtices (haying no intereſt in the premiſſes) may, at the 
o- requeſt of the landlord, go upon and view the ſame, and 
es, affix on the moſt notorious part of the premiſſes, notice 
8 (N) in writing, what day (at the diſtance of 14 days at 
ar the leaſt) they will return to take a ſecond view: and if 
F.3 on ſuch ſecond view, the tenant ſhall not appear and pay 
nd the rent, or there ſhall not be ſufficient diſtreſs on the 
d- premiſſes, then the juſtices may put the landlord into 
ifs | poſſeſſion, and the leaſe as to ſuch demiſe ſhall from 
| thence be void. 11 G. 2. c. 19. / 16. 
But the tenant may appeal to the next juſtice or juſtices 
of aſſize; who may award coſts to either party. /. 17. 
And the juſtices in this, and all other the like cafes, 
ought to make a record (O) of the whole proceedings, to 


be produced afterwards in caſe of an action brought againſt 
| the 


* 
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Diſtreſs, 
the landlord by ſuch tenant. For the juſtices are not to 
carry witneſſes with them about the country, to teſtify 
what they ſhall act as judges of record; nor doth it ſeem 
requiſite, that they ſhould go and teſtify in a court upon 
their oaths, what they ſhall have acted in ſuch caſes; but 


to make a record in writing under their hands and ſeals, 


of all that hath been done: which record being produced 
in court, ſeemeth to be the proper evidence in all ſuch 
caſes, for that the law repoſeth an entire confidence 
therein, and it ſhall not be gainſaid ; otherwiſe there 
would be no end of controverhes. | 


M. Rent in caſe of an extent or execution. 


In the caſe of X. and Cotton, T. 1755, it was deter- 
mined by the barons of the exchequer, and affirmed on a 
writ of error, that if a diftreſs be made for rent, and 
before the hve days ” wg by act of patliament- are ex- 
pired an extent is iſſued, tho” it be not levied, for a debt 
due to the crown ; the extent ſhall take place of the di- 
ſtreſs : becauſe the diſtreſs doth not ouſt the property of 


the effects into the landlord, but is only a pledge or ſe- 


curity in his hands for his rent, 


But by the 8 An. c. 14. No goods being on any meſ- 


ſuage, lands, or tenements, leaſed for life, term of years, 
at will, or otherwiſe, ſhall be liable to be taken by exe- 
cution, unleſs the party, at whoſe ſuit the execution is 
ſued out, ſhall before the removal of ſuch goods from 
off the premiſſes, pay to the landlord or bis bailif all 
ſuch rent as ſhall be then due for the premiſſes, provided 
that it amount not to more than one year's rent; and if 
the ſaid arrears ſhall exceed one year's rent, then the party 
paying ſuch landlord one year's rent, may proceed to 
execute his judgment. /. 1. . 

And in caſe of two executions, there ſhall not be two 
years rent paid to the landlord : for the intent of the act 
was to reſerve to the landlord only the rent for one year, 
and it was his own fault if he let more run in arrear. 
Therefore one year's rent to the landlord being paid to 


him on the firſt execution, the ſheriff is not to levy fer 


him again any thing on a ſubſequent execution. Sr. 
1024. N 
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XVII. Rent on the death of tenant for life. 


Whereas where any leſſor or landlord, having only Tenant for life 
an eſtate for life, in the lands, tenements or hereditaments dying. 


demiſed, happens to die before or on the day on which any 
rent is reſerved or made payable, ſuch rent or any part 
thereof is not by law recoverable by the executors or ad- 
miniſtrators of ſuch leſſor or landlord ; nor is the perſon in 
reverſion intitled thereto, other than for the uſe and occu- 
pation from the death of the tenant for life; of which, 
advantage hath often been taken by the under-tenants, 
who thereby avoid paying any thing for the ſame : for 


remedy thereof, where any tenant for life ſhall happen to 


die before or on the day, on which any rent was reſerved 
or made payable, upon any demiſe or leaſe of any lands, 
tenements or hereditaments, which determined on the 


death of ſuch tenant for life, the executors or adminiſtra- 


tors of ſuch tenant for life may, in an action on the caſe, 
recover of ſuch under-tenant, if ſuch tenant for life die 
on the day on which the ſame was made payable, the 


whole, or if before ſuch day then a proportion, of ſuch 


rent, according to the time ſuch tenant for life lived, 
of the laſt year, or quarter of a year, or other time in 
which the ſaid rent was growing due. 11 G. 2. c. 19. 
In the caſe of Pagett and Gee, Dec. 4, 1753. Tenant 


in tail, remainder to the defendant in fee, leaſes for years, 


and dies without iſſue a week before the day of payment 


of the half year's rent. The leſſee, at the day, pays all 


the half year's rent to the defendant. The executor of 


the tenant in tail brings his bill for apportionment of the 
rent. By the lord chancellor Hardwicke : This 
point has never been determined; but this is ſo ſtrong a 
caſe, that I ſhall make it a precedent. There are in it 
two grounds for relief in equity. The firſt ariſes on the 
ſtatute of the 11 C. 2. The ſecond ariſes on the tenant's 
having ſubmitted to pay the rent to the defendant. 
The relief ariſing upon the ſtatute, is, either from the 
ſtrict legal conſtruction, or equity formed upon the reaſon 
of it. And here it is proper to conſider, what the miſ- 
chief was before the act, and what remedy is provided at 
eommon law, If tenant for life, or any who had a de- 
terminable eſtate, died but a day before the rent reſerved 
on a leaſe of his became due, the rent was loſt, For no 
Vol. I. | Tt. one 
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one was intitled to recover it. His repreſentatives could 
not; becauſe they could only bring an action for the uſe 
and occupation; and that would not lie where there was 
a leaſe, but debt or covenant. Nor could the remainder. 
man ; becauſe it did not accrue in his time, Now this 
act appoints the apportioning the rent, and gives the re- 
medy. But there are two deſcriptions of the perſon, to 


whoſe executors the remedy is given. In the preamble, 
it is one having only an eſtate for life. In the enacting 


part, it is, tenant for life, Now tenant in tail comes ex- 
preſsly within the miſchief. I do not know how the 
judges at common law would conftrue it: but I ſhould be 
inclined in this court to extend it to them. I ſhould 
make no doubt, were this the. caſe of tenant in tail after 
poſſibility of iſſue extinct ; for he is conſidered in many 
reſpects as tenant for life only, He cannot ſuffer a re. 
covery. He may be injoined from committing waſte, ſuch 


as hurts the inheritance, as felling timber; though not for 


committing common waſte, being conſidered as to that as 
tenant in tail. Were it the cale of tenant for years de- 
terminable on lives, he certainly muſt be included within 
the act, tho' it ſays only tenant for life: It would be 


playing with the words to ſay otherwiſe, Theſe caſcs 


ſhew the neceſſity of conſtruing this act beyond the words. 
Tenant in tail has certainly a larger eſtate than a mere te- 
nant for life; for he has the inheritance in him, and may 
when he pleaſes turn 1t into a fee : but if he-does not ; at 
the inſtant of his death he has but an intereſt for life. 
Such too is the caſe of a wife tenant in tail ex provi/ione 


mariti, Upon this point I give no abſolute opinion. As 


to the equity ariſing from this ſtatute, I know no better 
rule than this, equitas ſeguitur legem. Where equity finds 
a rule of law agrecable to conſcience, it purſues the ſenſe 
of it to analogous caſes, If it does fo as to maxims of 
the common law, why not as to the reafons of acts of 


parliament ? Nay, it has actually done fo, on the ſtatute 
of forcible entry; upon which, this court grounds bills, 


not only to remove the force, but to quiet the poſſeſſion. 
That act requires a legal eſtate in poſſeſſion. This court 
extends the reaſon to equitable intereſt, But I ground 
my opinion in this caſe, upon the tenant's having ſub- 
mitted to pay the rent. He has held himſelf bound in 
conſcience to pay it, for the uſe and occupation of the 
land the laft half year. He paid it to the defendant, 
which he was not bound to do in law, And in ſuck a 


"Caſe, the perſon he pays it to ſnall be accountable, and 


con- 
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conſidered as receiving it for thoſe who are in equity in- 


titled to it. The diviſion muſt be that preſcribed by the 
ſtatute ; and then the plaintiff is intitled to ſuch a propor- 


tion of the rent as accrued during the teſtator's life 


And accordingly it was decreed, 


XVIII. Rent how far recoverable by executors or ad- 
| miniſtrators. SD 


By the 32 H. 8. c. 37. Foraſmuch as by the order of Rect e 
me common law; the executors or adminiſtrators of te- ds & gigi 
nants in fee ſimple, fee tail, and for term of life, of rents frators. 
ſervices, rent charges, rent ſecks, and fee farms, have no 
remedy to recover ſuch arrearages of the ſaid rents or fee 
farms as were due to their teſtators in their lives, and yet 
the heirs of ſuch teſtator, nor any perſon having nor re- 
verſion of his eſtate after his deceaſe, may diſtrain or have 
action to levy the ſame ; it is enacted, that the executors 
and adminiſtrators of every ſuch perſon to whom any ſuch 
rent or fee farm ſhall be due and not paid at the time of 
his death, may have an action of debt for the ſame, 
againſt the tenant who ought to have paid the tame, or 
againſt his executors and adminiſtrators ; or may diſtrain 
upon the premiſſes, ſo long as they continue in the poſ- 
ſeſſion of ſuch tenant in demeſne, who ought immediately 


to have paid the ſame to the teſtator in his life, or of any 


other perſon claiming the ſame only by and from ſuch te- 
nant by purchaſe, gift, or deſcent. . 1. 5 

In like manner the huſband may have action, or di- 
ſtrain for arrears due in the life time and in the right of 
his wife. /. 3. | | | 
And if any perſon ſhall have any rents or fee farms for 
the life of any other perſon, which ſhall be behind and 
unpaid at the death of ſuch other perſon ; he, his execu + 


tors or adminiſtrators, may have action of debt againſt the 


tenant in demeſne that ought to have paid the ſame when 
it was firſt due, his executors and adminiſtrators, or may 
diſtrain for the ſame upon the premiſſes, in ſuch like 
manner as he might have done, if the perſon by whoſe 


death the eſtate was determined had been in full life, 


＋ 4: 3 

Note, fee farm is, when the lord, upon the creation of 

the tenancy, reſerves to himſelf and his heirs, either the 

rent for whick it was before let to farm, or at leaſt a 
112 | _- fourth 
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Diſtreſs.” 
fourth part ef the value; without heme 2pe, fealty, of 
other ſervices, beyond what are eſpecially comprized in 


the feoffment: and it is called a fee farm rent, becauſe x 
ſaym rent is reſerved upon a grant in fee. 2 Inft. 44. 


XX. Of difireſs by warrant of juſtices of the pecce. 


By the 27 G. 2. c. 20. It is enacted as follows: In al! 
caſes where any juſtice of the peace is or ſhall be required or im- 
powered by ary act of Parliament, 4% iſſue a warrant diſtreſs, 
for the les Jing of any penalty inflicted, or any ſum of money 
directed to be paid by ſuch at; it ſhall be lawful for the juſtice 
graniing ſuch warrant, therein to order and direct the goods 
and chattels fo to be d. Arained, 4 be fold and diſpoſed of within 

a certain time to be limited in ſuch warrant, ſo as ſuch time 
be not leſs than four days, nor more than eight days, unleſs the 
penalty tr ſum of money for which ſuch diſtreſs ſhall be made, 
together with the reaſonable charges of taking and keeping ſuch 
aiſtreſs, be ſooner paid. 

And the een making ſuch diſtreſs, ſhall and may deduct 
the reaſmnable charges of taking, keeping, and ſelling ſuch di- 
ſtreſs, cut of the money ariſing by ſuch ſale; and the overplus 
(if any) after ſuch charges, «nd alſi the ſaid penalty or ſum of 
money, fhall be ſatisfied and paid, fhall be returned on demand, 
to the owner of the goods fo diſirained : and the officer execut- 
ing ſuch warrant, if required, fhall ſhew the ſame to the per- 


fon whoſe goods are diſtrained, and ſhall ſuffer a copy thereof to 
be taken. 


But this ſhall not extend, to alter any previſions relating to 


diſbreſſes to be made for the payment of tithes and church rates 
by the people called quakers, contained in the afls of the 7 & $ 
W. c. 34. and the 1 G. ſt. 2. c. 6. 


Order and dire the goods to be fold} And in this caſe no 
replevy lies: the ſheriff having no power to examine the 
proceedings of the juſtices, 1 Barnardiſt. 110. Str. 1184. 


. Officer may deduct the reaſonable charges] But here is no 
power given to the juſtices, to aſcertain ſuch charges, 
therefore it ſcemeth, that the officer executing the warrant 
ſhall he the ſole judge thercof in the firſt inſtance, and 
afterwards, if the owner of the goods diſtrained ſhall be 
diſlatisfed, the reaſonableneſs thereof ſhall be determined 


dy a judge and Jury 4pe0 an action brought. 


But 
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of But by ſpecial ſtatutes, this power of aſcertaining the 
charges of diſtreſs and ſale, is ſometimes given to the ju- 


” ſtices, as is et forth in this book under the reſpective 
titles. 
Tithes and church rates by the people called quakers] The 
aboveſaid ſtatutes of the 7 8 W. c. 34. and 16. ft. 2. 
” | c. 6. relate not only to tithes and church rates (by which 
; | laſt ſeemeth only to be underſtood the churchwardens 
If rate for the repair and other uſes of the church), but alſo 
== to any cuſtomary or other rigats, dues, or payments, be- 
6 longing to any church or chapel, which of right by Jaw 
4 and cuſtom ought to be paid fer the ſtipend or maintenance 
4 of any minifter or curate officiating in any church or 
1 chapel. Therefore for any thing that appears from the 
1 words of this ſtatute, unleſs it be in the caſe of tithes or 
15 church rates, the juſtices may order the diſtreſs for thoſe 
70 other dues and payments to be detained for a certain 
. time, and the officer may deduct the charges not only of 
55 diſtrain ing, but alſo of #cep:ng and ſelling the diſtreſs; 
F whereas by thoſe. former acts above mentioned, the ofi- 
2 cer was only allowed to deduct the neceſſary charges of +» 
by diſtraining. 
us 
ud, A. Complaint to be exhibited in writing before 
ute two juſtices, in the caſe of goods clandel- 
78 tinely removed; on the 11 G. 2. c. 19. 
© Weſtmorland, E it remembred, that-this any of 
5 | 3 A. I. of —— complaineth, that 
:$ A. 0. hath fraudulently and clande/linely removed 
and conveyed away certain goods and chattels f not ex- 
ceeding the value of 501, from at zo prevent 
no — from diſiraining the jaid goods and chattels for arrears 
he of rent due to the ſaid for the ſaid — And that 
2 O. of ——— yeoman, and C. O. of - yeomen, wil- 
full; and knowingly aided and aſſifted the ſaid A. O. in fa 
no = fraudulently and clandeſtinely removing and conveying away the 
my ſaid goods and chattels, and in concealing the ſame. 2 | 
an | | | | 
nd > 
be | Exhibited at the =—day of 
ied before us — juſtices of the peace 
: of — reſiding near —— not being 


Zut 8 8 1 i 3 | B. Wars 


 kpowirgly aided and aſſifled the ſaid 


Diſtrels. 


B. Warrant thereupon to ſummon the parties 
concerned. 


Weſtmorland. ; To the conſtable of : 


HERFAS a complaint in writing hath been this 


V day of exhibited before us =—— 
Juſtices of the peace reſiding near — not being 
entereſled in — Ly A. I: of —— gentleman, ſetting forth 


that A. O. of yeoman, hath fraudulently and clandeſ- 
tinely removed and conveyed away certain goods and chattelk 
not exceeding the value of 50 l, from to pre- 
vent fram diſtraining the ſaid goods and chattels, for 
arrears of rent due to the ſaid for the ſaid And 
that B. O. of ——yeoman, and C. O. of ——— yeoman, 
201% fully and knowingly aided and aſſiſted the ſaid —— in ſ% 
fraudulently and clandeſtinely removing and conveying away the 
faid goods and chattels, and in concealing the ſame : Theſe are 
therefore to command you forthwith to ſummon the ſaid A. O, 
B. O. and C. O. to appear before us at on the | 
day of „at the hour o to anſwer the matter of 
the ſaid complaint. Given under our hands and ſeals at — 
the day of a 5 5 


C. Order of two juſtices thereupon. 


Weſtmorland. } The order and adjudication of —— and 


juikices of the peace of 5 


| HEBEAS A 0, of yeoman, hath been duly 


charged before us and — —uſtices of the 
peace of reſiding near ——— not being intereſled in 


and conveyed away certain goods and chattels of not ex- 
ceeding the value of 501, from to prevent the ſaid 
— from diſtraining the ſaid goods and chattels, for ar- 
rears of rent due to the ſaid for the ſaid ——— ; And 
whereas B. O. of ———yeoman, and C. O. of —— yeoman, 
have been alſo duly charged before us, with having wilfully and 

| in ſo 1 
| Ek an 


with having frandul:ntly and clandeſtinely removed 


57! ͤ ͤ Vu . CoRe, Ae. Way - | 


ies 


and clandeſtinely removing and conveying away the ſaid goods 
and chattels, and in concealing the ſame; And we the ſaid 
juſtices having ſummoned the parties concerned, and examined 
the fuct, and all proper witneſſes upon cath Cor in caſe of a 
quaker, upon affirmation required by law] And it appearing 
and being fully proved before us, that the ſaid A. O. did jo 
fraudulently and clandeſtinely remove and convey away, as. 
aforeſaid, being of the value of and the goods and 
chattels of the ſaid ; And it alſs appearing and being fully 
proved before us, that the ſaid B. O. and C. O. wilfully and 
knowingly aided and affiſted the ſaid A. O. in ſo removing and 
conveying away, as aforejaid, the ſaid and in con cealing 
the ſame : Wie the faid juſtices do therefore this day of 


i adietermine and adjudge that the ſaid A. O. B. O. and 


C. O. are guilty of the offences, with which they the ſaid 
A. O. B. O. and C. O. are charged as aforeſaid, and they 


are convicted thereof ; And we ds hereby order and adjudge 


them the ſaid A. O. B. O. and C. O. to pay the ſum of —— 


being double the value of the ſaid goods and chattels, to 85 


er to his bailiff,, ſervant or agent, on or before the- day 
of Given under our hands and ſeals at the 
day of 5 5 


D. Warrant of 4 in caſe the offenders hay- _ 


ing notice, refuſe or neglect to pay, pur- 
ſuant to the preceding order. 11 G.2, 
c ũ - ¼ £20: - | 


Weſtmorland. 3 To the conſtable of Is 


| HEREAS A. O. of —— yeoman, B. O. of —— 

/Y yeoman, and C. O. of yeoman, were by an 
erder dated the day of —— under the hands and ſeals of 
us — and —— juſtices of the peace of - reſiding near 
et being intereſied in — ordered to pay the ſum of 
—— | Hi or his bailiff, ſervant, or agent, on or before 
th? day of being double the value of certain goods 
and chattels of the ſaid —— which the ſaid A. O. was before 
us duly convicted of having fraudulently and clandeſtineiy re- 
moved and conveyed away from to prevent the ſaid 
from diſtraining the ſaid goods and chattels for arrears of rent 
due to the ſaid— ar the faid— and which the ſaid B. O. 


and C. O. were alſo duly convicted before us, of baving wil- 


fully and knowingly aided and alſiſted the ſaid A. O. in fo 
Þ ES 114 | Frau- 
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Diſtreſs. 


fraudulently and clandeſtinelj removing and conveying away, 


and in concealing the ſame ; And whereas the ſaid A. O. B. O. 
and C. O. having notice of our ſaid order, have refuſed or 
neglected to pay, and have not paid, the ſaid ſum f 


purſuant thereunto, and the ſame hath been fully proved before, 


us ; Theſe are therefore to Ammand you to levy the ſaid ſuni 
of by diſtreſs and ſale of the goods and chattels of the 
ſaid A. O. B. O. and C. O. and we do hereby order and 
di: ect the goods and chattels ſo to be diſtrained, to be ſold and 
diſpoſed of, within — days, unleſs the ſaid ſum of — 
for which juch diſtreſs ſhall be made, together with the rea- 
ſonable charges of taking and keeping ſuch diflreſs, ſpall be 
ſooner paid: And you are alſo hereby commanded to certify ty 
us, what you ſhall do by virtue of this our warrant. Given 
under aur bands and ſeals at —— the —— gay of ——, 


E. The conſtable's return thereupon of the want 
| of diſtreſs. 


Weſtmorland. J A. C. comftable of 
and 
— that I have made diligent ſearch for, but do not Fnow 
ef, ner can find, any goods and chattels of and — 
and or of any of them, by aifireſs. and ſale mheref 1 
may levy the ſum of purſuant to their warrant fir that 
'purprſe dated the day of ——. Given under. my hand 
this — 6ay of ——, | 


do bereby certify 


F. Commitment thereupon to the houſe of cor- 


rection. 
f To the conſtable of — and alſo to 
Welmortand. the keeper of the houſe of correction 
at c 
and — and were 


c A HEREAS 

by an order dated the day of 

te hands and ſeats of us juſtices of the peace of —— 

reſiding near | rot being intereſted in 
to pay the ſum of 10 — 

or agent, on or before the 


the value of certain gods ond, chattels of the ſaid | 
which the ſaid 


or to his bailiff, ſervant, 


Frau- 


juſtices of the peace if 


under 
ordered 
day of = being doubie 


was b fore us duly convicted of having 


ingly aided and aſſiſted the ſaid 


Diſtreſs, 


T raudulently and clandeſ/tinely removed and conveyed away from 


1 prevent the ſaid from diſtraining the ſaid 
goods and chattels, for arrears of rent due ta the ſaid | 

for the ſaid And which the ſaid and 
were alſo duly convicted before us of having wilfully and know- 
in fa fraudulently and 
clandeſtinely removing and conveying away, and in concealing 
the ſame ; And whereas the ſaid - and —— and 
having nctice of our ſaid order, have refuſed or neglected 10 
pay, and have not paid, the ſaid ſum of - purſuant there- 
unto, and the ſame hath been duly proved before us; And 
whereas it appears 10 us, by the return of conſtable of 
dated the — day of ——— that he hath made 
diligent fearch for, but doth not know of, nor can find, any 
goods and chattels of the faid and and 


or any of them, by diſtreſs and ſale whereof the ſaid ſum 


v — may be levied, purſuant to our warrant duly 
made and iſſued for the levying the ſaid ſum of — by 
diſtreſs and ſale of the goods and chattels of the ſaid | 
and =— and : Theſe are therefore to command you 
the ſaid conflable of ———— to apprehend the ſaid —— 
en and and convey them to the ſaid houſe of cor- 
rection at ——— aforeſaid, and deliver them there to the 
faid keeper of the ſaid houſe of correction; And theſe are alſo 
to command you the ſaid keeper of the ſaid houſe of correction, 
to receive them the ſaid — and - — and — inte 
the ſaid houſe of correction, and there keep them to hard 
labour, without bail or mainprize, for the ſpace of, ſix 
months, unleſs the ſaid ſum of fo ordered to be paid as 
aforeſaid, ſhall be ſooner ſatisfied, Given under our hands and 
feals at — the day of - N 


G. Form of a complaint and oath to be made be- 
fore a juſtice, in caſe of a dwelling houſe, where 
goods and chattels are fraudulently and clan- 
deſtinely removed and conveyed away and ſe- 
cured, ſo as to prevent them from being 
taken and ſeized as a diſtreſs for arrears of 
rent. 
Weſtmorland. E it remembred, that this day of 
A. I. of — yeoman, com- 
Plaineth, and maketh oath, that certain goods and chattels 
A. O. f yeoman, have been fraudulently and clan- 
dejlinely conveyed and carried away from 


» 
- 


2 


the ſaid 
* 
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and chattels of A. O. of 


Aus to the faid 
goods and chattels are put, placed, or kept in the houſe, barn, 


Diſtreſs. 


A. O. his ſervant or ſervants, agent or agents, er other fer. 
fon or perſons, aiding or aſſiſting therein, to prevent— rom 
diſtraining the ſaid goods and chattels for arrears of rent due 
to the ſaid for the ſaid And that the ſaid 
goods and chatiels are put, placed, or kept, in the houſe, barn, 
flable, outhouſe, yard, cloſe or other place of 


t 


locked up, fastened, or otherwiſe ſecured, fo as to prevent the 
| faid goods and chattels from being taten and ſeized as a di- 


fireſs for arrears of rent; And that the ſaid A. I. hath 
a reaſonable ground to ſuſpect, and doth ſuſpect, that the 
faid gooas and chattels are in the dwelling houſe of the ſaid 


4 .. 


| | . 
Taken and ſworn at 5 
day of 


the 
before 


H. Warrant upon the preceding complaint and 


oath. 


| To the conſtable, headborough, borſhol- 
Weſtmorland. 3 der, or other peace officer of and 
to each, and every of them. | 


HERE AS A. I. of —= yeoman, hath this — 
day of — exhibited his complaint and made oath 
juſtices of the peace of that certain goods 
yeoman, have been fraudulently 
and clandeſtinely conveyed and carried away from —— by the 


ſaid A. O. his ſervant or ſervants, agent er agents, or «ther 
per ſon or perfons aiding er aſſiſting therein, to prevent 


before 


from diftraining the ſaid goods and chattels for arrears ef rent 
for the ſaid -; And that the ſaid 


Hable, outhouſe, yard, claſe, or other place of —— at 
lacked up, fafiened, er otherwiſe ſecured, fo as to prevent the 
faid ggods and chattels from being taten and ſeized as a diſtreſs 
for arrears of rent; and that the faid A. J. hath a reaſonabie 
ground to ſuſpect, and dith ſuſpet, that the ſaid goods and 
chattels are in the dwelling houſe of at : Theſe 


are therefore to command you, and each and every of you, to 
aid and affiſl —— his fleward, Lailiff, receiver, or other perſon 
er perſons impowered to take and ſeize as a diſtreſs for rent the 
faid gocds and chattels, in the day time to break open and enter 
into the ſaid dwelling hauſe, barn, ſtable, outhouſe, yard, 
and to take and 


ſeixe 


cloſe; or ether place of the ſaid — at 


Diſtrels. 


feize the ſaid goods and chattels for the ſaid arrears of rent, 


according to law. Given under my hand and ſeal at 


the * day of 8 


I, The form of the inventory of the goods diſ- 
trained may be this. | 


N :nventory of the ſeveral goods and chattels, diſtrained 

by us whoſe names are under written, the day of 
in the year in the houſes, outhouſes and lands, 
of A. T. in by the authority and on the behalf 
of A. L. of for ——— pounds arrear of rent due 
to him the ſaid A. L. | 


In the dwelling houſe : 
One table, 
Six chairs, &c, 
In the cow houſe : 
SIX Cows, 
Two calves, &c. 


K. Notice, 


A; FT; | | 

AK E notice, that by the authority and on the behalf of 
1 your landlord A. L. I have this day of —— in 

the year of our Lord diſtrained the ſeveral goods and chattels 


ſpecified in the ſchedule hereunto annexed, in your houſes, out- 


houſes, and grounds, at or pounds arrear of rent 
due to him the ſaid A. L. And if you ſhall not pay the ſaid 
rent ſo due and in arrear as aforeſaid, or replevy the ſaid goods 
and chattels, T ſhall, after the expiration of five days from the 
date hereof, cauſe the ſaid goods and chattels to be appraiſed 
and ſold, according to the ſtatute in that caſe made and provided, 
Given under my hand the day and year firſt above written. 


Witneſs that a copy hereof was 
this day delivered to the ſaid 
A.T. (Or, left at the chief 
manſion houſe of the ſaid A. J.) 

75 A. W. 
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meſſuage and tenement called —— conſiſting of 
lying, and being at Underley aforeſaid, in the county afore- 


Diſtreſs 


. Appraiſers oath. 


OU and each of you ſhall well and truly appraiſe th: 


goods and chattels mentioned in this inventory, according 


to the beſt of your . underſtanding : So help you God. 


M. Form of the appraiſement. 


HE appraiſement may be in the form of the inven- 

. tory, ſpecifying the particulars, and their reſpective 
valuations : And then add at the end, 

Appraiſed by us, this day of 


K 8 
B. P. 0 ſworn appraiſers. 


in tte year — 


N. Notice to be affixed on the premiſſes being 
deſerted. | 


Abraham Sutcliffe, : 

AKE notice, that upon the complaint of Eleanor Aſhton 

of Underley in the county of Weſtmorland, widow, 
made unto us John Moore, eſquire, and Richard Burn, doctor 
of laws, two of his majeſty's juſtices of the peace for the ſaid 
county, that you the ſaid Abraham Sutcliffe have deſerted the 
ſituate, 


ſaid, unto you demiſed at rack rent by her the ſaid Eleanor 
Aſhton, and that there is in arrear and due from you the ſaid 
A. S. unto her the ſaid E. A. one whole year's rent for the 


ſaid demiſed premiſſes, and that you have left the ſaid premiſſes 


uncultivated and unoccupied, ſo that no ſufficient diſtreſs can be 
hag, to countervail the ſaid arrears of rent; we the ſaid 
Juſtices, (having no intereſt, nor either of us having any intergſt 
in the ſaid demiſed premiſſes) on the ſaid complaint as aforeſaid, 
and at the requeſt of her the ſaid E. A. have this day come 
upon and viewed the ſaid demiſed premiſſes, and do find the 
ſaid complaint to be true; and on the 28th day of this preſent 
month of February wwe will return to take a ſecond view 
thereof, and if upon ſuch ſecond view, you, or ſome perſon on 
your behalf, ſhall not appear and pay the ſaid rent in arrear, 


r there ſhall not be ſufficient diſtreſs on the ſaid premiſſes, then 
| | | we 


we the ſaid juſtices will put her the ſaid E. A. into the poſ- 
feſfron of the ſaid demiſed premiſſes, according to the form of 
the Ratute in ſuch caſe made and provided. In witneſs whereof 
we have hereunto ſet our hands and ſeals, and have cauſed 


Be this notice to be affixed on the out door of the manſion houſe, 
m_ the ſame being the moſt notorious part of the ſaid premiſſes, this 
fourth day of February in the 27th year of the reign of our 
. wvereign lord George the ſecond of Great Britain, France, 
and Ireland, king. N 
"uk O. Record of putting the landlord into poſſeſſion. 
2 Weſtmorland. E it remembred, that on the fourth * 


| of February in the 27th year of the reign 

of our ſovereign lord George the ſecond of Great Britain, 

France, and Ireland, king, defender of the faith, and ſo. 

forth, at Underley in the ſaid county, Eleanor Aſhton of 

ing Underley aforejaid, in the county aforeſaid, widow, complained 
unto us John Moore, eſquire; and Richard Burn, doctor of 
laws, two of the juſtices of our ſaid lord the king, aſſigned 10 
keep the peace within the ſaid county, and alſo to hear and deter- 
mine divers felomes, treſpaſſes, and ether miſdemeanors in the 
faid county conmttea, That fhe the ſaid Elcenor Aſhton did 


<a demiſe at rack rent unto Abraham Sutcliffe of —— yeoman, 
tor the me/ſuage and tenement calied ———— conſiſting of 


ſaid ſituate, Hing, and being at Underley aforeſaid, in the county 
1 aforeſaid ;, and that on the ſaid fourth day of February, in the 


. year aforeſaid, there was in arrear and due unto her the ſaid 
ws E. A. from him the ſaid A. S. tenant of the ſaid demiſed pre: 
. miſſes, one whole year's rent thereof; and that he the ſaid A. S. 
7 ] bad deſerted the ſaid demijed premiſſes, and left OO un- 
35 cultivated and unoccupicd, ſo as no ſufficient diſtreſs could be 
fe had to countervail the ſaid arrears of rent : whereupon the ſaid 
oh E. A. then and there, to * wit, on the ſaid fourth day of 
474 February in the year aforeſaid, at Underley aforeſaid, in the 
ref county aforeſaid, requeſied of us ſo as aforeſaid being juſtices, to 
17 ber in this behalf that a due remedy ſhould be provided, accord 2 
e ing to the form of the Ratute in that caſe made. M hich com- by 
#4 pflaint and requę/ by us the aforeſaid juſtices being heard, we the 
Crt ſaid John Moore, eſquire, and Richard Burn, doctor of Ius, 
5 juſtices aforeſaid (having no intereſt, nor either of us having 
8 any intereſt, in the ſaid demiſed premiſſes) on the ſaid fourth 
2 day ef February in the year aforeſaid, at Underley aforeſaid, 
= in the county aforeſaid, did perſonally go upon and view the 
2 faid demiſed premiſſes, and then and there upon our own proper 
: . 5 | 2 | VIEW 
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Dogs miſchie- 
vous. 


6 Diſtreſs, | 
view did find the ſaid complaint to be true, and did then and 
there affix on the moſt notorious part of the ſaid demiſed pre. 
miſſes, to wit, upon the out door of the manſion houſe there, 
a notice in writing under our hands and ſeals, that we the ſaid 
juflices, on the 20th day of the ſame month of February in the 
year aforeſaid, would return to take a ſecond view theredf, 


Upon which ſaid 28th day of February in the 27th year afore- 


aid of our ſaid ſovereign lord, we the ſaid juſtices do now re- 
turn, come upon, and take a ſecond view of the premiſes afore- 
ſaid, and there upon our own proper view do find, that he 
the ſaid Abraham Sutcliffe deth not appear, nor any perſon 
on his behalf doth appear, and pay the ſaid rent in arrear, 
and that there is no ſufficient diſtreſs upon the premiſſes afore- 
faid, nor upon any part thereof, to countervail the ſaid arrears 
of rent, Therefore we the 72 Juſtices, at Underley afore- 
faid, in the county aforeſaid, an the 28th day of February 
aforeſaid in the year aforeſaid, do put the ſaid Eleanor Aſhton 
ento the poſſeſſion of the ſaid demiſed premiſſes, according to the 
form of the flatute aforeſaid. In witneſs whereof we the 
aid juſtices, unto this record do ſet our ſeals, at Underley 


aforeſaid, in the county aforeſaid, on the ſaid 28th day of Fe- 


bruary in the 27th year aforeſaid of the reign of our ſaid ſove- 
reign lord George the ſecond of Great Britain, France, and 
Ireland, Ling. | 


Diſtringas. See Pꝛocels. 
Divine Service. See Publick Mozſhip. 
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Dogs. 
So far as Dogs fall under the conſideration of the 
t Game laws. See title Game. 


1. Maſtiff, going in the ſtreet unmuzzled, from the 
ferocity of his nature being dangerous and caufe 


of terror to his majeſty's ſubjects, ſeemeth to be à com- 


mon nuſance, and conſequently the owner may be indict- 


ed for ſuffering him to go at large. 


If a man has a dog that kills heep, this is not a publick 
nuſance, but the owner of the dog (knowing thereof) is 
liable to an action; but if he is ignorant of ſuch quality, 
he ſhall not be puniſhed for this killing: And in an action 
upon the caſe for ſuch killing; the plaintiff ſhall be 1 

| quire 
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vious to and attending ſuch conviction, to be aſcertained 
by ſuch juſtice before whom the offender ſhall be con- 
victed; and if not forthwith paid, the ſaid juſtices ſhall 
commit the offender to the common gaol or houſe of cor- 
rection, for any time not exceeding 12 calendar months, 
nor leſs than fix, or until the penalty and charges ſhall be 
3 paid; and if any perſon, having been convicted as afore- 
ſaid, ſhall afterwards be guilty of the like offence, and 
ſhall be thereof convicted in like manner as aforeſaid, 
every ſuch perſon ſhall forfeit not exceeding 5ol, nor 
leſs than 3ol, as to ſuch juſtices ſhall ſeem meet, to- 
he gether with the charges previous to and attending ſuch 
| conviction, to be aſcertained by ſuch juſtices before whom 
the offender ſhall be convicted; which ſaid penalties, or 


md quired to prove in evidence, that the dog had uſed to kill 60 
76. | ſheep. Dyer 25. Het. 171. lo 
re, And in order to maintain an action for biting by the i 
aid defendant's dog, it muſt be proved alſo that he knew his Jl 
the dog to be uſed to bite ; but one inſtance is ſufficient in 1 
52 that caſe. 12 Mod. 555. | ii 
wee - And if a man keeps a dog accuſtomed to bite ſheep, ll. 
re- and he knows it, and notwithſtanding he keeps the dog 1 
re- ſtill, and afterwards the dog bites an horſe; this ſhall be "nl 
he actionable, altho* he had been known before to bite ſheep i 

ſo only: becauſe the owner, after notice of the firſt miſ- | 
ar, chief, ought to have deſtroyed or hindred him from doing | 
re- any more hurt. Ld. Raym. 110. „„ 5 Ul 
art 2. By the 10 G. 3. c. 18. If any perſon ſhall ſteal any penuty of Reals 1 
re- dog or dogs, of any kind or fort whatſoever, from the ing dogs. 1 
ary owner thereof, or from any perſon intruſted by the owner 1 
ton therewith; or ſhall ſell, buy, or receive, harbour, de- 1 
the tain, or keep any ſuch dog or dogs, knowing the ſame Wl 
the to have been ſtolen ; every ſuch perſon ſhall, on con- 9 
ley viction upon the oath of one witneſs, or his or her own | 
de confeſſion, before two juſtices, forfeit for the firſt offence 1 
ve any ſum not exceeding 301, nor leſs than 201, as to ſuch ot 
nd juſtices ſhall ſeem meet, together with the charges pre- ö l 
1 

1 

3 

I 
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he any of them, when recovered, ſhall be paid half to the 
afe informer, and half to the poor; and upon non-payment 
m- thereof, ſuch juſtices ſhall commit the offender to the 
c- common gaol or houſe of correction, for any time not 

Exceeding 18 months, nor leſs than 12, or until the 
ck penalty and charges ſhall be paid; and ſuch juſtices ſhall 
is alſo order the offender to be publickly whipped, within 
ty, 3 days after ſuch commitment, in the town wherein ſuch 
on gaol or houſe of correction ſhall be, between the hours of 
re- twelve and one of the clock. /. 1. 


And 
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Dogs _ 


And one juſtice, on information to him made, may 


grant a warrant to ſearch for any dog ſtolen as aforeſaid; 
and in caſe any ſuch dog or the ſkin thereof ſhall upon 
ſuch ſearch be found, the ſaid juſtice ſhall take and re- 
{tore ſuch dog or ikia to the owner thereof: and the per- 


fon in whoſe cuſtody or poſſeſſion ſuch dog or ſkin ſhalt 


be ſo found (in caſe it ſhall appear that ſuch perſon was 
privy to ſuch dog having been ſtolen, or that ſuch ſkin 
was the ſkin of any ſuch dog ſtolen as aforeſaid) ſhall 
reſpectively be ſubject and liable to the like penalties and 
puniſhments, as perſons convicted of ſtealing any dog or 
dogs are herein before made ſubject and liable to. /. 2. 

And for the more eaſy conviction of offenders, the 
juſticcs may cauſe the conviction to be drawn up in the 
following form, or to the ſame effect, as the caſe may 
happen : — | 


. Be it remembred, That en the day of in 
the year of our Lord ——— A. B. 1s convifted before us — 
of his majeſiy's juſtices of the peace for the — of — 


(ſpecifying tae offence, and the time and place when and 
where the ſame was committed, as the caſe ſhall be.) 
Given under cur hands and ſeals, the day and year aforeſaid. 
. 3. Br 55 


Provided, that if any perſon ſhall think himſelf or her- 
ſelf aggrieved by any thing done in purſuance of this act, 
ſuch perſon may appeal to the next general quarter ſeſ- 
ſions, within four days after the cauſe of complaint ſhall 
ariſe ; ſuch appellant giving 14 days notice at leaſt in 
writing of his intention to appeal, and of the mat- 
ter thereof, to the perſon whoſe acts are complained 
againſt; and within two days after ſuch notice, entring 
into a recognizance before a juſtice, with two ſureties, 
conditioned to try ſuch appeal, and abide the order 
of, and to pay ſuch coſts as ſhall be awarded by the 
Juſtices: at ſuch quarter ſeſhon : And the ſaid juſtices at 
ſuch ſeſſion, on proof of ſuch notice and recognizance, 
ſhall hear and determine the appeal in a ſummary way, 
and award ſuch coſts to the parties appealing or appealed 
againſt, as they ſhall think proper: And their determi- 
nation ſhall be final; and no order or other proceedings 


touching the conviction of any offender againſt this act 


ſhall be quaſhed for want of form, or be removed by cer- 
tiorari or other writ into any of his majeſty's courts of 
record at Meſiminſter. ſ. 4. | 

_ > [Here 


Dogs. 
Here ſeem to be ſome difficulties upon this act: as, 
(1) With regard to the offence : F any perſon ſhall Neal | 
any dig or dogs. It is not a mere cavil, in a caſe where a 
man's property or liberty is ſo conſiderably affected, to 
ſurmiſe, that it may be doubtful whether upon this act 
it is penal to ſteal a bitch, In the caſe of horſe fealirg, 
the at runs, any horſe, mare, or gelding: And it is not 
uſual, where a man has ſtolen a mare, to india him for 
ſtealing a horſe. And ſo tender is the law in theſe mat- 


ters, that When by the 1 Ed. 6. c. 12. it was enacted, 


that no perſon or perſons cenvicted of ſtealing horſes, 
mares, or geldings, ſhould be admitted to the benefit of 
clergy ; this was not thought ſufficient to exclude from 


the ſaid benefit any perſon who ſhould ſteal only one 


horſe, mare, or gelding ; but an explanatory act (2 & 3 
Ed. b. c. 33.) was thought neceſſary for that purpoſe. ' 
And the reaſon is plain: What a man has a right to (as 
his life, liberty, or cftate) by a clear and undoubted law, 
ſhall not be taken from him by a law leſs clear and cer- 
tain, And in this very act before us, a diſtinction of ſexes - 
is made throughout with reſpect to the offenders, (him or 
ter, himſelf or herſelf,) which diſtintion being not ob- 
ſerved with reſpect to the offence, it may poſſibly be ar- 
gued, that in a caſe ſo penal, the ſtatute ſhall not be ex- 
tended further than the words will ſtrictly bear. 

(2) With reſpect to the penalties : As the clauſe ſtands, 
there may be a doubt concerning the application of the 
torfeitures for the firſt oftence; for tho? it is ſaid, that the 
faid forſeitures or ary of them ſhall be paid half to the in- 
former and half to the poor, yet in the very next words 
following, it is ſaid, that on non-payment thereof the 
juſtices hall commit the offender for any time not ex- 
ceeding 18 months nor leis than 12, which words are 
only applicable to the penalty for a ſecond or other ſub- 
ſequent offence. In like manner, it ſeems doubt= 
ful, whether the whipping'ſhall be underſtood for the firſt, 
or only for a ſubſequent offence. Alſo the ſpecial time 
of whipping is not clearly aſcertained, being only between 
the hours of twelve and one of tbe clock, which may be either 
in the morning ſoon after midnight, or in the afternoon. 
—— There is alto a ſmall miſtake, where it is ſaid, that, 
the charges of conviction ſhall be aſcertained by the ju/tice 
before whom the offender ſhall be convicted; whereas the 
conviction muſt be by two juſtices, | | 

(3) The clauſe concerning the appeal ſeemeth incon- 
ſiſtent, or otherwile unintelligible, The appeal muſt be | 

Vor. 5 | K io 
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Several kinds 
ther cof, 


Dogs. 


to the next general quarter ſeſſions, within feur days after th, 


cauſe of complaint ſhall arije, and of this fourteen days notice 
Hall be given to the perſons whoſe atts are complained againſt, 
= Whatever theſe words may, ſignify, the impri- 
ſonment is ſtill going on; for if the forfeiture is not forth- 
with paid, the offender ſhall be committed : And at all 


events, the whipping will be over, before the app cal can 


commence.] 


Door breaking open. See Axxeſt. 
Dower. See Fozkeiture. 

Drunkenneſs. See Alchouſes. 
Duelling. See IDonncive. 
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Egyptians. See Aagrants. 
Embracery. See Maintenance. 
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Eſcape. 


HIS is to be underflood of efcapes in criminal 
Caſes ; and not in civil caſes, as for debt, or the 
like. 


An eſcape is, where one that is arreſted gaineth his. 
liberty, before he is delivered by courle of law. Termi de 


la ley. . | 

Eſcapes are of three kinds. 1. By a perfon who hath 
the offender in his cuſtody ; this is properly called an 
eſcape. 2. Cauſed by a ſtranger ; this is commonly called 
a reſcue. 3. By the party himſelf ; either without force, 
which is ſimply an eſcape, or with ferce, which is-priſen 
breaking. Reſcous and priſen breaking are treated of under 
their reſpective titles; and this title treats only of eſcapes 
properly ſo called. Concerning which we wii! treat in 
the following order : | Ex 


J. G 
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the J. Of eſcape by the party himſelf. 

tics I. Eſcape ſuffered by a private perſon. 

"ft. III. Eſcape ſuffered by an officer. 

#4 IJ. Ii pat is a volantary, and what a negligent 
all _ ſeap 1 F . 

can V. Concerning the retaking of a perſon eſcaped, 


6 VI. Indiftment for an eſcape. 
VII. Trial and conviction for an eſcape, 
VIII. Puniſhment of an eſcape. 
IX. Aiding in attempting to ejcape. 


I. Of eſcape by the party himſelf. 


As all perſons are bound to ſubmit themſelves to the Eſcape by the 
judgment of the law, and to be ready to be juſtified by FP! Ty 
= it; whoever in any caſe refuſes to undergo that impri- | 
fonment which the law thinks fit to put upon him, and 
frees himſelf from it by any artifice, before ſuch time as 
he is delivered by due courfe of law, is guilty of an 
high contempt, puniſhable with fine and impriſonment; 
2 Haw. 122. | | 
But efcape committed by the party himſelf, belongs 


- 


__ more properly to the title Priſon breaking. 
II. Eſcape ſuffered by a private perſon. 


It ſeems to be a good general rule, that wherever any Eſcape by a 


inal perſon hath another lawfully in his cuſtody, whether up- Private perſoa. 

the on an arreſt made by himſelf or another, he is guilty of | 
an eſcape, if he fuffer him to go at large, before he hath 

his. diſcharged himſelf of him, by delivering him over to ſome 

15 de other who by law ought to have the cuſtody of him. 
2 Haw. 138. 5 

xath And the law is generally the ſame, in relation to eſ- 

| an capes ſuffered by private perſons, as by officers, 2 Haw, 

rce, 3 8 TO 55 f 

755 | III. Efecepe ſuffered by an officer: 

ader | | 

apes 


1. In order to make it an eſcape, there muſt be an ac--Eſcape by an 
tua] arreſt; and therefore if an officer having a warrant officer. 
to arceſt a man, ſee him thut up in a houſe, and challenge There muſt bz a 
| him as his priſoner, but never actually have him in his Previous arteſt. 
1 cuſtody, and the party get free, the officer cannot be 
of charged with an eſcape. 2 Haw. 129, + 
| "WE 3 ER. oo 
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And juſtifiable. 2. And as there muſt be an actual arreſt, ſuch arteſt 


muſt be alſo juſtifiable ; for if it be either for a ſuppaſed hit 
crime, where no ſuch crime was committed, and the ha 
party neither indicted nor appealed, or for ſuch a light EE 
ſuſpicion of an actual crime, and by ſuch an irregular ki 
F mittimus as will neither juſtify the arreſt nor impriſon- 13 


ment, the officer is not guilty of an eſcape, by ſuffering 
| the priſoner to go at largo. 2 Haw. 129. 2 IB 
And for a cri- 3. And as the impriſonment muſt be juſtifiable, ſo it 
minal offence. muſt be alſo for a criminal offence. 2 Haw. 9 
And not detain= 4; Alſo if a priſoner be acquitted, and detained only 
ed only for fees. for his fees, it will not be criminal to ſuffer him to 


eſcape, tho” the judgment were, that he be diſcharged pay- * 
ing his fees, ſo that till they be payed, the firſt impriton- do 
ment continued lawful as before ; for inaſmuch as he is ſa 
detained, not as a criminal, but only as a debtor, his ef 
eſcape cannot be more criminal than that of any other 1 
debtor: Yet if a perſon convicted of a crime, be con- 85 
demned to impriſonment for a certain time, and alſo "= 
till he pay his fees, and he eſcape aſter ſuch time is elapſed, as 
without paying them, perhaps ſuch eſcape may be eri- 5 
minal, for that it was part of the puniſhment that the 
impriſonment be continued till the fees ſhould be paid; ſy 
but it ſeems, that this is to be intended where the fees un 
are due to others as well as to the gaoler, for otherwiſe 03 
the gaoler will be the only ſufferer by the eſcape, and it et 
will be hard to puniſh him for ſuffering an injury to it 
X - himſelf only, in the non-payment of a debt in his power li 


to releaſe. 2 Haw. 129, 130. | 
Too much liber- 5. Alſo, it is an eſcape in ſome caſes, to ſuffer a priſoner 
Ys an ©cP*: to have greater liberty, than by the law he ought to have; 
as to admit a perſon to bail, who by law ought not to be 
bailed, but to be kept in cloſe cuſtody. 2 Haw. 130. 
So if a gaoler, or other officer, ſhall licence his pri- 5 
ſoner to go abroad for a time, and to come again; this 0 
is an eſcape, becauſe the priſoner is found out of the l 
bounds of his priſon, tho? the priſoner return again, . 
according as he ſhall be preſcribed. Dalt. c. 159. p 
Loſing fight, an 6. If the gaoler fo cloſely purſues the priſoner who 1 
1 flies from him, that he retakes him, without loſing ſight 
of him, the law looks on the priſoner ſo far in his power 1 
all the time, as not to adjudge fuch a flight to amount at 
all to an eſcape; but if the gaoler onee loſe ſight of the f 
- "priſoner, and afterwards retake him, he ſeems in ſtriétneſs 
to be guilty of an eſcape. And if he kill him in the ; 
purſuit, he is in like manner guilty of an eſcape, tho 
he never loſt fight of him, and could not otherwiſe eng 
6. & „ im, - 


and the drowning is felony in the thief: Otherwiſe if 


Eſcape. 
him, not only becauſe the king loſes the benefit he might 
have had by the forfeiture on his attainder, but alſo be- 
cauſe the publick juitice is not ſo well ſatisfied by the 
killing him in ſuch an extrajudicial manner. 2' Haw. 
130. 


I. What is a voluntary, and ht a z negligent 92 
a cape. 


Wherever an officer, . hath the cuſtody of a Voluntary 
ade charged with and guilty of a capital offence, ce, whats 
doth knowingly give him his liberty, with an intent to 
ſave him from his trial or execution, this is a ms 
eſcape. 2 Haw. 130. 

2.-A negligent eſcape is, when the party arreſted or Nezlig-nt 
impriſoned doth eſcape againſt the will of him that ar eſcepe, what, 
relted or impriſoned him, and is not freſhly purſued and 
taken again, before he hath loſt the ſight of him. Dale. 

C4 

95 "If the conſtable or other officer ſhall voluntarily Suffering a pri- 
ſuffer a thief, being in his cuſtody, to go into the water on by kill 
to drown birmſelf, this eſcape is felony in the conſtable, 5 


the thief ſhall ſuddenly, without the aſſent of the con- 
able, kill, hang, or drown himſelf, this is but a neg- 
ligent eſcape in the conſtable. Dall. c. 159. 


J. Concerning the retaking of a perſon eſcaped. 


1. If an officer hath arreſted a man by virtue of a war- Let go volunta- 
rant, and then taketh his premiſe that he will come again, 55 ns = 
and fo letteth him go; the officer cannot, after arreſt, N 
take him again by force of his former warrant, for that 
this was by the conſent of the officer : Bur if he return, 
and put himſelf again under the cuſtody of the officer, it 
ſeems that it may be probably argued, that the offizer may 
lawfully detain him, and bring him before the juſtice in 
purſuance of the warrant. Dalt. c. 169. 1 Haw. 81. 

2. But if the party arreſted had eſcaped of his own Freſh feſt 
wrong, without the confent of the officer, now upon freſh. 
ſuit, the officer may take him again and again, ſo often as 
he eſcapeth, although he were out of view, or that he ſhall 
Ay into another town or county, and bring him before 
the juſtice, upon whoſe warrant he was "Arik arreſted- 


Dall. c. 169. 
x 13 Au! 
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And it is ſaid generally in ſome books, that an officer 
who hath negligently ſuffered a priſoner to eſcape, may 
retake him wherever he finds him, without mentionin 
any freſh purſuit ; and indeed ſince the liberty gained by 
the priſoner is wholly owing to his own wrong, there 

| ſeems to be no reaſon he ſhould take any manner of ad- 

vantage from it. 2 Haw. 131, 132. 
Breaking open 3. And wherever a perſon is lawfully arreſted for any 
coorsto totake. cauſe, and afterwards eſcapes, and ſhelters him in an 
houſe, the doors may be broke open to take him, on 

refuſal of admittance. 2 Ha. 87. | 

detaleng excuſ- 4. It is perhaps the better opinion, that wherever a 
eth not the e- priſoner, by the negligence of his keeper, gets ſo far out 
N of his power, that the keeper loſes ſight of him, the keeper 
is puniſhable for the eſcape, notwithſtanding he retook 
him immediately after: And it is clear, that he cannot 
excuſe himſelf from an eſcape, by killing a priſoner in 
the purſuit, tho' he could not pothbly retake him ; but 
muſt in ſuch caſe be content to ſubmit to ſuch puniſh- 
ment, as his negligence ſhall appear to deſerve, 2 Haw, 

483. 6 


VI. Indictment for an eſcape. 


ladid ment. It ſeems clear, that every indictment (A) for an eſcape, 
whether negligent or voluntary, muſt expreſsly ſnew, that 
the priſoner was actually in the defendant's cuſtody for 
ſuch a crime; and that he went at large: And if for a 
voluntary eſcape, that the deſendant feloniouſly and vo- 
luntarily ſuffered him to go at large; and muſt ſet forth, 
not the felony in general, but the particular kind of fe- 
lony: But it ſeems queſtionable, whether ſuch certainty, 
as to the nature of the crime, be neceflary in an indict+ 
ment for a negligent eſcape; for that it is not material in 
this caſe, whether the perſon who eſcaped were guilty or 
not. 2 Haw. 133, 229. | 


VII. Trial and convittion for an efcape. 


Gaoler not 'pro- I. If the priſoner be of record in a court, and the 
— = gaoler being called, cannot give an account where he is, 
viction of a voluntary eſcape, unleſs the gaoler con- 

feſſeth it: And the gaoler may be fined in ſuch a caſe; 

but not convicted of felony, without indictment or pre- 

ientment. 1 H. H. 599, 60 = 

e 2. And 


this is a conviction of an eſcape; but ſeems not a con- 


R 


Eſcape. - 503 


2. And it ſeems to be clear, that a keeper who volun- Felony to be 
tarily ſuffers another to efcape, who was in his cuſtody 1 * 
for felony, cannot be arraigned for ſuch eſcape as for RY 
felony, until the principal be attainted, for that the fe- 
lony of the priſoner ſhall not be tried between the king 
and the keeper, becauſe the priſoner is a ſtranger there» 

unto; yet he may be indicted and tried for it as a miſ- 
priſion, before the attainder of the principal offender. 


2 Haw. 135- 2 luft. 591, 592. 


III. Puniſhment of an eſcape. 


1. If a felon eſcapes before arreſt, it is not puniſhable Puniſhment ef 
in him as felony ; but for the flight he forfeits his goods HOW before ar- 
when preſented. Hale's Pl. 111. 

2. If a private perſon arreſt a felon, and he eſcupe by Of eſcape by a 


force from him, the townſhip ſhall be amerced, but it Private perion, 


ſeems it excuſeth the party, becauſe he cannot raiſe power 
to aſſiit him; but if a conſtable or other officer hath the 
cuſtody of a priſoner, bringing him to the gaol, it feems 
that a imple eſcape by the reſcue of the pritoner himſelf, 
doth not wholly excuſe him, becauſe he may take ſulki- 


cient ſtrength to his ee 1 H. H. 601. 


+. herever a perſon is found guilty upon an indict- Of a negligent 
ment or preſentment of a negligent eſcape of a criminal eſcape. 


actually in his cuſtody, he is puniſhable by fine and im- 


priſonment, according to the quality of the offence. 
2 Haw. 136, 139. 1 H. H. Coo, bog. 

And it ſcems to be the better opinion, that the ſheriff 
is as much liable to anſwer for a negligent eſcape ſuffered 
by his bailiff, as if he had actually ſuffered it himſelf, and 
that the court may charge either the ſheriff or bailiff for 
luch an eſcape; and if a deputy gaoler be not ſufficient to 
anſwer a negligent eſcape, his principal muſt anſwer for 
him. 2 Haw. 135. 

Note; Mr. Hawkins, altho' he is one of the moſt 
accurate of all writers, yet hath inſerted in this place 
certain penalties for eſcapes, which were expired above 
200 years before. 2 Haw. 137. 

If a priſoner for felony break the gaol, this ſeems to by 


| anegligenteſcape in the gaoler, becauſe thete wanted cither 


that due ſtrength in the gaol, that ſhould have fecured 
him, or that Jue vigilance in the gaolzr or his officers to 
have prevented it and therefore it is lavefu. tor che g-oler 
to bamper them wich irons to prevent their „tcape; or if 
IK k £4 | | Zavicrs 
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gaolers might not be puniſhed for this as a negligent ef- 
Cape, they would be careleſs either to ſecure their priſoners, 
or to retake them that eſcape, 1 H H. 601. 

4. It ſeems to be generally agreed, that a voluntary 
eſcape ſufiered by an officer, amounts to the ſame kind of 
crime, and is puniſhable in the ſame degree, as the offence 
of which the party was guilty, and for which he was in 
cuſtody, whether it be treaſon, felony, or treſpaſs, 
2 Haw. 134. : | | 

But yet a voluntary eſcape is no felony, if the act done 
were not felony at the time of the eſcape made, as in caſe 
of a mortal wound given, and the party not dying til! af, 
ter the eſcape ; but the officer may be fined to the value of 
his goods. Dalt. c. 159. * | 

Alſo, a voluutary eſcape ſuffered by one who wrongfully 
takes upon him the keeping of a gaol, ſeems to be puniſh. 
able in the ſame manner, as if he was never ſo rightfully 


intitled to ſuch cuſtody ; for that the crime is in both cafes 


of the fame ill conſequence to the publick : and there 
ſeems to be no reafon that a wrongful officer ſhould have 
greater favour than a rightful, and that for no other rea- 
ſon but becauſe he is a wrongful one. 2 Hato. 134. 
But it ſeemeth to be clear, that no one is puniſhable as 
for felony, for the voluntary eſcape of a felon, but the per- 
ſon only who is actually guilty of it; and therefore that 
the principal gaoler is only fineable for a voluntary eſcape 


ſuffered by his deputy ; for that no one ſhall ſuffer capi- 


tally for the crime of another. 2 Haw. 135. | 
And therefore, altho' in all civil cauſes, the ſheriff is to 
be reſponſible, or the gaoler, at election, yet if the gaoler 
do voluntarily ſuffer a felon in his cuſtody to efcape; this, 
inaſmuch as it reacheth to life, is felony only in the 


gaoler, that was immediately truſted with the cuſtody, and 


not in the ſheriff, 1 H. H. 597. 


For the eſcape muſt be voluntarily permitted in him that 


permitted it, which could not be in the high ſheriff, tho' 
it were ſuch in the gaoler, for he was not privy to it, and 
therefore could not do it fcloniouſly ; but it was a negil- 
gent eſcape in him, in truſting ſuch a perſon with the 
cuſtody of his prifoners, that would be falſe to his truſt, 
and therefore the ſheriff ſhall pay, but not corporally ſuf- 
fer for the miſcarriage of his gaoler. 1 H. H. 597, 598. 

But altho' the felony for which a man is committed be 
not within clergy; yet the perſon who voluntarily ſuffers 


m_ TX. Aiding 


him to eſcape, ſhall have the benefit of clergy, 1 H. H. 


mo 
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IX. Aiding in attempting to eſcape. 


By the 16 „ F any perſon ſhall aſſiſt any pri- Ai is ws; 
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ſoner to attempt his eſcape from any gaol, though no eſcape tempting to 


O 


be actually made, if ſuch priſoner was then attainted or eſcate. 


convicted of treaſon or felony (except petty larceny) or 


lawfully committed to, or detained in any gaol, for treaſon 


or felony (except petty larceny) expreſſed in the warrant 
of commitment; he ſhall be guilty of felony, and be tranſ- 
ported for ſeven years: and if ſuch priſoner was then con- 


victed of, or detained in gaol for petty larceny, or any 


other crime not being treaſon or felony, expreſſed in the 


warrant of commitment, or was then in gaol for debt 


amounting to 1001], he ſhall be guilty of a miſdemeanor, 
and be liable to fine and impriſonment. | 
 And.if any perſon ſhall convey, or cauſe to be conveyed, 
any diſguiſe, injtrument, or arms, to any priſcner in gaol, or 
to any other perſon there for his uſe, without conſent of 
the keeper z ſuch perſon, although xo eſcape or attempt be 
actually made, ſhall be deemed to have delivered ſuch diſ- 
guiſe, inſtrument or arme, with an intent to aſſiſt ſuch pri- 
ſoner to eſcape or attempt to eſcape; and if ſuch priſoner 
then was attainted or convicted of treaſon or felony (except 
petty larceny), or lawfully detained in gaol for treaſon or 
felony (except petty larceny) expreſſed in the warrant of 
commitment ;—he ſhall be guilty of felony, and be tranſ- 
ported for ſeven years: but if the priſoner was then con- 
victed or detained for petty larceny, or any other crime not 
being treaſon or felony, expreſſed in the warrant of com- 
mitment, or for debt amounting to 100 l, he ſhall be guilty 
of a miſdemeanor, and liable to fine and impriſonment. 
And if any perſon ſhall aſſiſt any priſoner to attempt to 
eſcape from any conſtable, or other perſon, who ſhall have 
the lawful charge of him, in order to carry him to gaol, by 
virtue of a warrant of commitment for treaſon or felony, 
(except petty larceny); or if any perſon ſhall aſſiſt any 
felon to attempt his efcape from on board any boat or veſſel 


corrying felons for tranſportation, or from the contractor for 


the tranſportation of ſuch felons, or his agents, he ſhall be 
guilty of felony, and be tranſported for ſeven years. 

All proſecutions on this act to be commenced within a 
year after the offence committed. 


A. Indict- 
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A. Indictment againſt a conftable for an eſcape. 


Weſtmorland, HE jurors for our lord the king upon 
| their oath preſent, That on the 
day of —— in the year of the reign of at 
in the county afereſaid, one A. I. of came 
before J. P. efquire, then and yet one of the jujtices of our faid 
lord the king, alſigned to keep the peace in the ſud county, and 

o to hear and determine divers felonies, treſpaſſes, and other 
mmfdemeanars in the ſaid county cmmittel; and the ſaid A. I. 
did, then and there, on his «ath, before the ſame juſtice, charge, 
accuſe, and give information againjt ane A. O. of ——— 
afareſard, in the county aforeſaid, yecman, for a certain 
miſdemeanor, in taking fiſh out of the pond of ————= ot 
in the ſaid county [or, as the offence ſha!l be:] 
I hereupan he the ſaid J. P. the juſtice aforeſaid, did then aul 
there, to wit, at — afereſaid, in the county aforeſaid, 
make a certain warrant, under his hand and ſeal, in que form 


of law, directrd to the conflable of —— aforeſaid, in the 


eaunty aforeſaid, thereby requiring him the ſaid conſtable to tale 


the body of the ſaid A. O. and bring him before the ſuid J. P,. 
the juftice aforeſaid, to anſwer ts ſuch matters and things as 
ſhould be alledged againſt him, touching the ſaid miſdemeanar : 
IVhich ſaid warrant, aftcrwards, to wit, on the ſame day and 
year abovementioned, at aforeſaid, in the county afore- 
ferd, was delivered to one A. C. then being con/table of 
aforeſaid, in due form of law, to be executed; by virtue of 
which laid warrant the ſaid A, C. afterwards, to wit, an 
the ſaid ——— day of — in the year aforeſaid, at 


aforeſaid, in the ſaid county, did take and arreſt the body of 


the ſaid A. O. and him the ſaid A. O. in his cuſtody for the 


cauſe afereſaid, had : Nevertheleſs, the ſaid A. C. of 
eforeſaid, in the county aforeſaid, yeaman, afterward, io wit, 
on the faid— day of in the year aforeſaid, the 
duty of his office in that part nit regarding, at afore- 
ſaid, in the county aforeſaid, unlawfully and negligently did 
permit the ſaid A. O. to eſcape, and go at large, out of the 
cuſtody of him the ſaid A. C. to the great hindrance of juſtice, 
in contempt of our ſaid lord the king, and of his laws, and 
«gainſt the peace of our ſaid lord the king, bis crown and dig- 
nity. 


Eſcheat, See Fozkeiture. 
Cray 


9 


Eſtray. 


And herein alſo of goods waives, 
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STRAY is, where any horſes, ſheep, hogs, Beaſis, Eftray, what. 


or ſwans, do come into a lordſhip, and are not owned 

by any man. Kitch. 23. 
here any bot ſes, ſheep, hogs, beaſts, or ſwans] Bees, and 
other creatures of a wild nature, are not within this de- 
ſcription, and therefore not to be reckoned amongſt ſtray 
oods : nevertheleſs it feemeth that a ſwarm of dees, of 
which the owner hath loft ſight, and conſequently can 
make out no property, may be ſeized for'the uſe of the 


king, or of the lord of the manor ; for it is a maxim of 


the common law, that ſuch goods whereof no one can 
claim property do belong to the king; and that which the 
king hath he may grant to another, and conſequently ano- 
ther may preſcribe to have the ſame, within ſuch a pre- 
cinct or lordſhip. And therefore it is ſaid, that if any 
take honey or ſwarms of bees within the demeſnes of the 


lord, it is inquirable in the court baron. Aitch. 114. 


Swans] Swans that be unmarked and wild (being at 
large and abroad) may be ſeized by the ſheriff for the uſe 
of the king, by his prerogative. Dalt. Sher. 80. 

Alſo ſwans marked and tame may be eſtrays. Litch. 
86. But it ſeemeth that no other fowl can be eftray, 
Mood, b. 2. c. 2. 


Do come into a lordſhip] That is, where the goods have 
no right to be; and therefore an eſtray cannot be in ſuch 
place, where the party hath a * of common. Date. 
Sher. 79. 


And are not owned by any 1 . (as hath 
been ſaid) the property accrueth to the king; and the 
cattle of the king cannot be eſtrays, nor forfeited as ſuch 
to the lord of the manor. Kitch. $1. 

2, Waif is, where a felonin purſuit waiveth the goods ; 
or where the felon, for feat of being apprehended, think- 
ing that a purſuit was made, having them with him in his 
poſſeſſion, fleeth, and waiveth, cafteth away, or goeth from 
the goods : in theſe caſes, they ſhall be faid to be waived 
in law. But if he hath not the goods with him, when he 
fleeth being purſued, or for fear to be apprehended, they 


arc 


Waif, what, 
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are not waived nor forfeited, but the owner may take them 


when he will, without any freſh ſuit. 5 Co. 109. Dall. 
Sher. 78. 


eien walve them,there the goods 


are forfeited to the king or lord of the liberty by the com- 


mon law, if the felon upon freſh ſuit was noc attainted at 
the ſuit of the owner of the goods: And the reaſon wh 

waif is given to the king, and that the party ſhall loſe his 
property in ſuch caſe, is for default in the owner that he 
purſued not freſhly to apprehend the felon ; for it concern- 


eth the publick that crimes do not remain unpuniſhed. And 


therefore the law hath impoſed this penalty upon the 


owner, that if the thief by his induftry and freſh ſuit be not 


_ artainted at his ſuit, in an appeal of the fame felony, he 


Seizure thereof 
by che lo:d, 


Proctaiming the 
goods ſeized, 


mall Joſe for his default all his goods which the thief at 
the time of his flight waived : But if the thief had them 
not with him when he fled, having peradventure hid them, 
there no default can be in the party ; ; and therefore they 
fhall not be forfeited, for if he maketh freſh ſuit after no- 
tice of the felony it ſuſficeth. 5 Co. 109. 


3. Heretofore waifs and ſtrays were the finder's, by the 
law of nature; and afterward, the king 8, * the law of 


nations, 


Dale. Sher. 79. 


Thus, one as a bailiff or ſervant to the ſheriff ſeized a 


horſe as an eſtray to the king's uſe, and proclaimed. him 
according to law, and after "the year and day ſold him, 
and the ſherif accounted for him in the exchequer. Dalt. 
Sher. 80. 

But now kings have granted this, and ſuch like prero- 
gatives, unto their ſubjects, within their liberties ; ſo that 
waifs and ſtrays are in many places the lord's of the fran- 
chiſe where they are found. Dalt. Sher. 79. 


And therefore waived goods and eftrays ſhall be ſeized 


by the officer of the king, to the uſe of the king ; or by 


the officer or bailiff of the lord, who hath ſuch things by 


barg. of the king, or by preſcription, to the uſe of the 
ord. Dalt. Sher. 80, 

But if one have a waif, and it be taken out of his ma- 
nor, he ſhall have freſpaſs without ſeizing, and though he 
do not ſeize it. Kitch. 81. 

4. It ſeemeth to be agreed, that waifs and ſtrays ought 
to be proclaimed in the two next market towns; and that 
if they are not proclaimed, the owner may take the {tray 
goods again at any time: And it ſeemeth to be the gene- 
ral tenor of the old books, that they ought alſo to be pro- 
claimed in the church : Which courſe it . to 

; ON1OW ; 
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follow; to the end that the owner, who in this caſe is no 


wrong doer, may have a reaſonable mean to come at his 


oods again; that is to fay, that the goods be proclaimed 
at the leaſt thrice, to wit, in the two market towns next 
adjoining to the place where they ſtrayed, on the market 
days reſpectively, and at the church door on a Sunday, as 
the people come out of the church. K:tch. 23, 81, 105. 
Dalt. Sher. 79. Cre. Eliz. 716. 

5. And they ought to be wreathed; and to be put in 
ſome ſeveral ground in an open place, and not in any 
covert of wood, that the owner may have a view of them; 


for if they be in covert, the property is not changed, tho“ 


they be there a year and a day. Mitch. 23. | 

An eſtray is not to be uſed in any manner, except in 
caſe of neceſſity, as to milk a cow, or the like; but not 
to ride an horſe, for within the year and day he nth not 
any property in him. Cro. Fac. 147, 8. 

6. He who taketh an zfray, may keep it until he be 
ſatisfied for the finding, keeping, and proclaiming thereof, 
Dalt. Sher. 79. | 

But the owner (if it be within the year and day) may 
take it without telling any marks, or making any proof 
of property ; but this may be done upon the trial, if con- 
teſted. 2 Salk. 686. 

And the lord ought to make a demand of what a 
amends ſhould be; and then if the party thinks the de- 
mand unreaſonable, he may tender ſufficient amends; and 
if the lord ſhall not accept it, this ſhall be ſettled by the 
Jury upon trial. 

But it is ſufficient in this caſe to tender amends gene- 
rally, without expreſſing any certain ſum, For there is a 
difference between this cafe, and that of a tender of 
amends for treſpaſs. In that of a treſpaſs, if the defendant 
pleads a tender of amends, he muſt ſhew what he tendred ; 
for he muſt tender a certain ſum. And the law puts Ds 
dificulty upon him, becauſe he is the wrong doer : But 
the owner of the ſtray (as hath been ſaid) ,is no wrong 

doer; and it is impoſſible he ſhould know how long his 
beaſt hath been in the lord's cuſtody, nor how much will 
make a proper ſatisfaction. 2 Salk. 686. 5 

n the caſe of goods waived; the owher may ſeize them 
twenty years after, if the lord of the franchiſe, nor the king 
ſeized before; but if they are ſeized, then they become 
torfeited to the king or lord of the liberty. Kitch. 82. 

And this forſeiture is not like a ſtray, where tho' the 


lord my FR yet the party who is tac 0wacr may re- ? 


tako 
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Eſtrayv. 


take them within the year and day; but here the true 


owner cannot ſeize his own goods, tho? upon freſh ſuit 
within the year and day. 1 . H. 541. 
But this is not an abſolute loſs of the owner's goods, 


but rather an expedient fertled by law, to drive the 


owner to convict the felon by proſecuting his appeal; and 
therefore if he make freſh ſuit, and profecute his appeal, 
and the felon be thereupon convict or attaint, and the freſh 


uit be enquired and found by verdict or inqueſt of office, 


Property aceru- 


ing to the lord, 


on not claiming, 


Eftreat, what. 


he ſhall have reſtitution of the goods ſo waived. 1 H. H. 
341. . | 
7. Waifs and ſtrays, not claimed within the year and 
day, are the lord's. Aitch. 23, 80, 81. | 
©, For where the lord hath by a year and a day a beaſt, 
and it be cried in the church and markets, the property 
is changed. Kitch. 80. 
That is to ſay, after he hath had the beaſt a year and 


day from the time or the proclamation, and not from the 


time of the ſeizure: for after the firſt proclamation it be- 
cometh an eſtray, but not ſooner. 11 Med. 89. 


It the eſtray within the year eſtray out of the manor, 


the lord may chaſe back the eftray unleſs it be ſeized by 
anatber lord who hath eſtrays ; but if it be ſeized by ſuch 
other lord, then the firſt hath Joſt all poſſibility of his 
gaining the property, and the other lord ought to proclaim 
it de navo. Finch. 177. Kitch. 81. , Hutt. 67. 


3 


9 


Eſtreat. 


1. ee (extractum) is uſed for the true copy 


or note of ſome original writing or record, and 


eſpecially of fines and amerciaments, impoſed in the rolls 


eſtre ats. 


of a court, to be levied by the bailiff or other officer. 


Making out the ciament fhall be, ſhall charge the clerks of the eſtreats, 


2. The juftices and judges before whom fines or amer- 


buy their oath to he made, that they make the rolls of ſuch 


eftreats diſtinctly, by expreſs words, of the cauſe of the 
toſs, of the term of the year, and the nature of the writ, 


and betwixt what parties ſuch iſſues or amef ciaments ſnall 
be loſt, as well in the king's ſuit, as in the ſuit of the 


party. 7 H. 4. c. 3. 


3 HH 
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+ 3» All clerks of the peace, and town clerks, {hail de- Delivering the 


jiver to the ſheriff, Within 20 days after Sep. 29, yearly, 
perfect eſtreat or {ſchedule of all fines, iſſues, 
ments, and other forteitures whatſoever, forfeited in an 

ſeſſions before Michaelmas; on pain of 501, half to the 
king, and half to him that fhall ſue. 228 23 C. . 
e, aa. „ F9rÞe | 


4. And {hall alſo yearly, on or before the ſecond Mon- And into the 


court of exche- 


day after the morrow of All Souls, deliver into the court of 
exchequer, a duplicate, certificate, and eſtreat of ſuch 
eſtreats and ſchedules, ſo delivered to the ſheriff; on the 
like pain of 50 J. 14 / 83. And likewiſe they may be fur- 
ther amerced by the barons of the-exchequer. 3 G. c. 15. 
412. a 
/ And upon delivery thereof, they ſhall take the follow- 
ing oath, to be adminiſtred by one of the barons :_ 
«© You ſhall ſwear, that theſe eſtreats now by you de- 
e livered, are truly and carefully made up and examined; 
and that all fines, iſſues, amerciaments, recognizances, 
« and forieitures which were ſet, loſt, impoſed, or for- 
e feited, and in right and due courſe of Jaw ought to be 
c eſtreated in the court of exchequer, are, to the beſt of 
«© your knowledge and underſtanding, therein contained 
and that in the ſame eſtreats are alf$ contained and ex- 
cc preſſed all ſuch fines as have been paid into the court, 
from which the ſaid eſtreats are made, without any 
„ wiltul or fraudulent diſcharge, omiſſion, miſuomer, or 
defect whatfoever : So help you God,” 4.8 5 . 
& Is {+ $o | 


A: 
amercia- 


{ame to the 
ſheritf. 


quer. 


5. And if he ſhall withhold, or miſcertify the ſame, he penatty of make- 
ſhall forfeit treble; half to the king, and half to him ing default. 


that ſhall ſue ; and ſhall alſo loſe his office, and be inca- 
pable to hold any office in the revenue. 22 & 23 C. 2. 
6. „ 0 | : 


0. i recognizances be eſtreated into the exchequer, party ccrning in 
becauſe not punctually complied with; yet if the party atier the ente. 


appears and takes his trial the next feſſions, or otherwiſe 
performs what he was bound to by the recognizance as the 
_ cafe ſhall be, he may compound for a very ſmall matter 
in the court of exchequer : becauſe the effect, tho' not 
the exact form of the recognizance, is complied with, 

10 Mod. 278. | | | 
7. Where any fine or forſeiture ſhall be paid to the 
ſheriff, clerk of the peace, ar other officer, and ſo certi- 
hed into the exchequer ; proceſs ſhall be awarded to the 
ſheriff again{ ſuch pecſon tor levving the tame, 22 & 23 

C. 2. T6: {+ $ ; | 
| 8. Aad 


Proceſs for <7 


ing. 


- 
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dor n. 
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the fheriff in court 


Eſtreat. 


8. And in levying, the ſheriff ſhall ſhew the eſtreats 


under the ſeal of the exchequer, to the party indebted; 
on pain of treble damages to the party, and fine to the 


king, on conviction before the juſtices of the peace, or 


other juſtices. 42 Ed. 3. c. . | | 
9. And the ſheriff ſhall make no eſtreats to levy his own 
amerciaments (that is to ſay, in the torn), till two juſtices 


(6 Q.) to be named at Miehaelmas ſeſſions by the cuſtos ro- 


tulorum, or in his abſence by the eldeſt in the commiſſion, 
have inſpected his books; and the faid eſtreats ſhall be in- 
dented betwixt the ſaid juſtices and ſheriff, ſealed with 
their feals, the one part to remain with the juſtices, and 
the other with the ſheriff : And the perſons who ſhall ga- 
ther the ſaid amerciaments, ſhall be ſworn by the ſaid 
juſtices, that they ſhall take no more than is forteited, and 
contained in the ſaid eftreats. 11 H. 7. c. 15. 


Form of the eſtreat. 


N extract of all the iſſues, fines, amercia- 


Weſtmorland. \ 
X ments and recognizances, ſet, loft, im- 


poſed, and forfeited to our ſovereign lord the king, at the gene- 


ral quarter ſeſſions of the peace of our ſaid lord the king, holden 
at in and fer the ſaid county e on —— the 
day of in the ———year of the reign of before 
— efquires, juſtices of our ſaid lord the king, aſſigned to 
keep the peace in the ſaid county, and alſo to hear and determine 
divers felonies, treſpaſſes, and other miſdemeanors in the ſaid 
county committed, George W heatley, gentleman, clerk of the 
peace for the county aforeſaid, then and there attending: 
Of A. O. late of —— in the [aid county, labour- 
er, fer a treſpaſs and aſſault at ——— aforeſaid, in 
the ſaid county, ꝛbhere f he is indicted and convict- 
ea; his fine ſet at five ſpillings, which he paid to 


o * 
* 2 


Of A. O. of 


in the ſaid county, yeoman, be- 


cauſe he came not now here to arifuwer to ſuch things as 


againſt him, on the part of cur ſaid lord the king, 
fhould be objected, as by a certain recognizance taken 
before J. P. efquire, ons of the juſtices of our ſaid 


iord the king, alſigned to keep the peace in the ſaid 


county, he undertook - - — 1000 
Of A. S. of —— tn the ſaid county, yeoman, one 

of the pledges of the faid A, O. becauſe he had bim 

not to anſiber as above =» — „ 3 8 0% 


ether 


o 
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Of B. S. of — in the ſaid county, yecman, the 1. s. d. 
ether of the pledges of the ſaid A. O. for the like £00 


— 8 
— 


Evidence. 


J. Of evidence in general, 

I. Of written evidence. 

LI. Of the evidence of witneſſes: 

H. Of proceſs to cauſe witneſſes to appear. 
Y. Of the manner of giving evidence, 


J. Of evidence in general. 


1. L VIDENCE in legal underſtanding, doth not Esisence, what, 
only contain matters of record, as letters pa- 
tents, fines, recoveries, inrolments, and the like, and 
writings under ſeal, as charters and deeds, and other 
writings without ſeal, as court rolls, accounts, and the 
like; but in a larger ſenſe it containeth alſo the teſti- 
mony of witneſſes, and other proofs to be produced 
and given, for the finding of any iſſue joined between 
the parties. And it is called evidence, becauſe thereby 
the point in iſſue is to be made evident to the jury. 
1 Inſt. 283. | 1 
2. But it is a general rule in all caſes, civil and Cri- The beſt evi- 
minal, that the beſt evidence that may be had, or that the deace is required, 
nature of the thing will bear, is to be given; and it is 
upon this reaſon, that a copy of the record is admitted, 
becauſe one cannot have the record itſelf; but a copy of 
a copy will not do. Law of Evid. 286. . 
3. Many times juries, together with other matter, are p,eſumptiveevi- 
much induced by preſumptions : whereof there are three dence. 
forts, violent, probable, and light or temerary. Violent 
preſumption many times amounts to full proof; as if one 
be run through the body with a ſword in a houſe, whereof 
he inſtantly dieth, and a man is ſeen to come out of that 
houſe, with a bloody. ſword, and no other man was at 
that time in the houſe. Probable preſumption moveth 
little; but light or temerary preſumption moveth not at 
$14 Infl. 6. | | 
Vor. I. | 2 If 
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If all the witneſſes to a deed be dead (as no man can 
keep his witnelles alive, and time weareth out all men) 
then violent prefumprion, which ſtands for a proof, is 
continual and quiet poſſeſſion; altho' the deed may re. 
ceive credit 3 8 a comparing of ſeals, writing, and the 
like. 1 In 6 


4. Tae common law did not require any certain num- 


witnetics are te- ber of witneſſes, for the trial of any crime whatſoever, 


quired, 


Ads cf parlia- 
IRcat, 


2 Haw. 428. 

And DEG a juſtice of the peace in divers caſes, one 
witneſs is ſufficient to convict an offender ; the ſame be- 
ing directed by ſpecial ſtatutes. | 

But in caſe of high treaſon, whereby corruption of blood 
ſhall be made, no perſon ſhall be aitainted, but upon the 
oaths of two witneſſes, either both to the fame overt ac, 
or one of them to one, and the other of them to another 
overt act of the ſame treaſon. 7 W. c. 3. ſ. 2. 

In like manner, in thoſe courts which proceed by the 
rules of the civil law, as the ſpiritual court, and the courts 


of equity, two witneſſes are generally required: and the 


reaſon why the civil law requires two witneſſes is, becauſe 
their trial is by witneſſes, and not by a jury of twelve men. 
But where the trial is by verdict of twelve men, there the 
judgment is not given upon witnelies, or other kind of 


evidence, but upon the verdict; and upon ſuch evidence 


as is given to the jury, they give their verdict. 1 I. 
6. b. Plowd. 12. a. 


By 29 C. 2. c. 3. J. 5. Deviſes of lands ſhall beatteſied 


by three witnefles at the leaſt, 


IT. Of writtcn evidence. 


1. Acts of parliament relate either to the kingdom in 
general, and are therefore called general acts of parliament ; 
or only to the concerns of private perſons, and are thence 
called private acts of parliament. Theory of Evid. 2. 

A general act of parliament is taken notice of by the 
judges and jury, without being ſhewed ; and hence it 1s 
that it hath been ſaid, that the printed ſtatute book is good 
evidence of general acts of parliament ; not that the 
printed ſtatutes are the perfect and authentic copies of the 
records themſelves, but every perſon is ſuppoſed to know 
the law; and therefore the printed ſtatutes are allowed to 
be evidence, becauſe they are the hints of that which is 

| ſuppoſed 


- 


Evidence. = 


ſuppoſed to be lodged in every man's mind already, id. 
2, 8. | 
$ But in the caſe of private acts of parliament, the printed 
» ſtatute book is not evidence, though reduced into the ſame 
1 volume with the general ſtatutes; but the parey ought to 


have a copy compared with the parliament rol! ; for the 
s are not conſidered as already lodged in the minds of the 
Q people. id. 8. 

However, a private act of parliament, that is in print, 
£ which concerns a Whole e (as the act of Beaford 
Level) or a large body of people (as the whole clergy i in 
general) hath been allowed to be given in evidence, with- 
d out comparing it with the record; and theſe things are 
the rather admitted, becauſe they gain {ome azuthorit 


. from being printed by the king” s Printer; and beſides, il 1 
T from the notoriety of the ſubject of them, they are ſup- | 1 
poſed not to be wholly unknown. id. 8. Wa 
ay 2. Records of the king's courts prove themſelves, and Records of nr 
* cannot be proved by witneſſes. But copies of them muſt . 1 
* be proved by witneſſes, and then they are good evidence. . | 
e No razure or e interlining thall be intended in them, But (Wil 
8 the ſureſt way is, to exempli ify a record under the great a 
£ ſeal, or atlcaſt under the ſeal of the court. 10 Co. 92. 10 
FR And nothing ſhall be admitted as evidence of what was | | | 
C done at another trial, till the record of that trial be pro- f * 


£ duced. Read. Evid. 
But a record of a criminal conviction ſhall not be given 


1 
4 
q i 
y 


d in evidence in a civil action; becauſe ſuch conviction 
might have been upon the evidence of a party. intereſted _ 
in the civil action, Caſes in the time TAY Hardwicke, 
312. 

3. There are alſo other publick matters that are not Rolls of court 
| records, as court rolls, and tranſactions in chancery ; and not of record, 
A of theſe, copies may be given in evidence. Theory of 
3 Evid 22, 23. | 
e The reaſon why the proceedings in chancery are not 

records is this, becauſe they are not the precedents of 
= juſtice ; for the judgment there 1s, according to equity 

15 and good conſcience, and not according to the laws and 

d cuſtoms. And the reaſon why any record is of validity 

IE and authority is, becauie it is a memorial of what is the 

* law of the nation; now chancery proceedings are no me- 

* morials of the laws of England, becauſe the chancellor is 

0 not bound to proceed according to the laws. 1d. 23. 

4 The rolls of a court baron are evidence; for they are 


the publick rolls, by which the inheritance of every te- 
nant is preſerved ; and they are the rolls of the manor 
LI 2 | court, 
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De poſitions. 


Evidente. 


court, which was anciently a court of juſtice relating to 
all property within the diſtrict. id. 43. 

4. Depoſitions of wirneſſes may be read when the wit. 
neſs is dead, but not when the witneſs 1s living ; for 
whilſt the witacls is living, they are not the beſt evi— 
dence the nature of the thing is capable of. Theory of 


found. 20. 


Yet they may "= read when a witneſs is ſought and 
cannot be found; for then he is in the ſame circum« 


ſtances, as to the party that is to uſe him, as if he were 


dead. id. 

So if it is proved that a witneſs was 1 and 
fell ſick by the way; for in this caſe likewiſe, the depoſi- 
tion is the beſt evidence than can be had, and that an- 


2 fwers what the law requires. id. 


But a depoſition cannot be given in evidence againſt any 
perſon that was not party to the ſuit; and the realon is, 


becauſe he had not liberty to croſs-examine the witneſs; 


and it is againſt natural juſtice, that a man ſhould be cn 
cluded by Proofs i in a cauſe to which he was not a party, 
For this reaſon, depoſitions in chancery ſhall not be read 
for or againſt the defendant upon an information or in— 
dictment, for the king was no party to the ſuit. zd. 

Yet this rule admits of ſome exceptions ; as particu- 
larly, in all caſes where hearſay and reputation are evi- 
dence ; for undoubicdly what a witneſs, who is dead, 
hath ſworn in a court of juſtice, is of more credit than 
what another perſon ſwears he hath heard him ſay. So a 
depolition taken in a cauſe between other parties, will be 
admitted to be read, to contradict what the ſame witneſs 
ſwears ata trial, id. 30, 31. 

| It is a general rule, that depoſitions taken in a court 
not of record, ſhail not be allowed in evidence elſewhere, 
80 it hath been holden in regard to depoſitions in the ec- 
cleftaſtical court, tho” the witneſſes were dead. So where 
there cannot be a croſs-examination, as depoſitions taken 
before commiſſioners of bankrupts, they ſhall not be read 
in evidence. id. 33, 34. | 

But it ſeems to be ſettled, that the examination of an 
informer taken upon oath, and ſubſcribed by him, either 


| before a coroner upon an inquiſition of death, or before 


Juſtices of the peace, in purſuance of the ſtatutes of Phil, 
Mar. upon a bailment er commitment for any felony, 
may be given in evidence at the trial, if it be made out 


by oath to the ſatisfaction of the eourt, that ſuch informer 


is dead, cr unable to travel, or kept away by the means 


5 1 * 
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or procurement of the priſoner, and that the examination 
offered in evidence is the very ſame that was ſworn beſore 
the coroner or juſtice, without any alteration whatſoever, 
2 Haw. 429. 1 | 

But it hath been adjudged, that it is not ſufficient to 
authorize the reading of ſuch examination, to make oath 
that the proſecutors have uted all their endeavours to find 
the witneſs, but cannot find him. 2 Haw. 430. 

But it is ſaid to have been adjudged, by the court of 
kinz's bench, in the 7 IF (1 Salk. 281.) upon advice 
with the juſtices of the common pleas, cn an indictment 
fur a libel, that depoſitions taken before a juſtice of the 
peace, relating to the fact, could not be given in evidence, 
though the deponent were dead; and that the reaſon why 
fuch depoſitions may be given in evidence in felony, de- 
pends upon the ſtatutes of Phil. & Mur. and that this can- 
not be extended farther than the particular caſe of felony. 
But in the report of this caſe, 5 Hd. 165. it is ſaid, that 
the reaſon why ſuch depoſitions could not be read, was 
becauſe the defendant was not preſent when they were 
taken, and therefore had not the benefit of a croſs- examin- 
ation. 2 Haw. 430. | 

Anciently, depoſitions taken in per petuam rei memoriam 
were not publiſhed till after the death of the witneſſes, 
becauſe they were no evidence while the witneſſes were 
living; but this practice was found very inconvenient, 
becauſe thereby witneſſes became ſecure in ſwearing what- 
ever they pleaſed, inaſmuch as they never could be proſe- 
cuted for perjury. Theory of Evid. 32. 

W hat a man himſelf, who is living, hath ſworn at one 


trial, can never be given in evidence at another to ſupport 


him, becauſe it is no evidence of the truth; for it a man 
be of that ill mind to ſwear falſely at one trial, he may do 
the ſame at another on the ſame inducements ; but what a 
man ſays in diſcourſe, without premeditation or expecta- 
tion of the cauſe in queſtion, is good evidence to iupport 
him, becauſe that ſnews that what he {wears is not from 
any undue influence. But if a man hath ſworn at one 
trial different from what he hath ſworn at another, this is 
gcod evidence as to his diſcredit, id. 35. 


$17 


5. No verdict ſhall be given in evidence, but between verict. 


ſuca who were parties or privics to it; becauſe other- 
wiſe, a man would be bound by a deciſion, who had not 
the liberty to croſs-examine: and nothing can be more 
contrary to natural juſtice, than that any body ſhould be in- 
jurcd by a determination, that he, or thoſe under hom he 

L144 clalnis, 
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Evidence. 
claims, was not at liberty to controvert. Theory e Evid, 
18, 19. 
And a verdict will not be admitted in evidence, without 


172 05 producing a copy of the judgment founded upon 


; becauſe it may happen, that the judgment was arreſted 
26H a new trial granted. But this rule doth not hold, 
in the caſe of a verdict on an iffue directed out of chan- 


cery; becauſe it is not uſual to enter up judgment in ſuch 
caſe; and the decree of the court of chancery is equally 
proof that the verdict was ſatisfactory, and ſtands in force. 


id. 21. 

6. A decree in chancery may be given in 1 be- 
tween the ſame parties, or all claiming under them; for 
their judgments muſt be of authority in theſe caſes, ebe 


the lau gives them a juriſdiction: for it would be very 


ablurd, that the law ſhould give them a juriſdiction, and 
yet not ſuffer what is done by force of that juriſdiction to 
be full proof. Theory of Evid. 36, 37. 

And note, . a matter comes to be tried in a 
collateral way, the mn ſentence, or judgment of an 
court, ecclefiaitical or civil „having competent juriſdiction, 
is conclulive evidence of "if matter: and in caſe the de- 
termination is final in the court, of which it is a decree, 


ſentence, or judgment, ſuch decree; ſentence, or judg- 


ment will be concluſive in any other court having concur- 
Tent juriſdiction, id. 

. In the cale of Benſon and Olive in the 3 7. 
3 G 2. a deed was offered to be produced, which bore date 
35 years before, without proving that the witneſſes were 
dead. And allowed by the court. They faid that in general 
40 years was allowed to be the rule; but the courts never 
tied themſelves up ſtrictly to that rule, but 39, 38, nay 


35, have bcen allowed the ſame. 1 Barnard. 348. | 
And, E. 11 G. 2. Porter and Gordon. Upon a trial at 


bar, a deed was offered in evidence, executed 3b years ago, 
without proving the hands; which was oppoſed by the 


other fide; but admitted by the court, who ſaid, there 


was no fixcd rule about it, but that it had often been 
allowed, where a decd was but 25 or 30 years old. 
I2 Fer, 7s | 

8. In cafes where writings have been loſt by burning of 
houſes, by rebellion, or when robbers have deitroyed them, 
or the like; the Jaw, in ſuch caſes of neceſſity, allows them 
to be proved by witneſſes, Fenk. 19. Hood, b. 4. c. 4. 

If a man deſtroys a thing that is deſigned to be evidence 


en himſelf, a ſmall matter will ſupply: it; and there- 


fore 


Evidence. 1 


. fore the defendant having torn his own note ſigned by him,. 
a copy {worn was admitted to be good evidence to prove 
it. L. Raym. 731. 

Where the defendant himſelf has the deed which concerns 
the land in queſtion, and refuſes (after notice) to pro— 
, duce it; a copy thereof will be permitted to be given in, 
y evidence, on its being proved to be a true copy. And 
t | if the party has no copy, he may produce an abſtract, 
V nay even give parol evidence of the contents; becauſe in 
5 ſuch caſe it may be impoffible to give better evidence. 

In civil cauſes, the court will ſometimes oblige parties - 

to produce evidence which may prove againſt themſclves; 

or leave the refuſal to do it (after proper notice) as. a 
1 ſtrong preſumption, to the jury. Ihe court will do it, in 
many caſes, under particular e by rule before 

the trial; eſpecially, if the party from whom the pro- 
N duction is wanted applies for a fayour. But in a criminal 
or penal cauſe, the deſendant is never forced to produce 
any evidence; though he ſhould hold it in his hands in 


2 
/ court. Theory of Evid. 54. Durroto. Mansf. 2489. 


Where an original note of hand is loſt, and a a copy of 

it is offered in evidence to ſerve any particular purpoſe in a 

5 cauſe; ſufficient probability muſt be ſhewed to ſatisfy the 

court, that the original note was genuine, before the copy 
will be allowed to be read. 1 Att. 446. 

But by lord Hardwicte, Ap. 16, 1740. On exceptions 
to a maſter's report. Where a rent charge is granted by 
deed, and the deed happens to be loſt, the "plaintiff cannot 
read a Copy in evidence at Jaw, but muſt either ſet up a 
preſcriptive titie to the rent, from a conſtant and unin- 
terrupted payment, or he 9 bring his bill in equity, 
to be relieved againſt the accident of the original's being 
loſt. And the ſame rule holds in cate of a bond; for 
though an hundred witneſſes could prove the ſubſtance of 
| it, yet it is not ſufficient at law, for the plaintiff muſt de- 
| | clare upon it, ſetting forth that he produceth it in court, 
| 


2 Ath. 61. 
9. An indenture to guide the uſes of a common reco- Writing with 
h very, was offered in evidence, but the ſeals were torn off; the ſeal ton off, 
yet it being proved to have been done by a little boy, it was 
allowed to be read. Palm. 402. 
Io prove the taking of an oath, in the act of e : 
a certificate was produced that had oaly a ſmall piece of 
wax upon it. By Twiſden, if it were ſealed, tho' the 
ſeal was broken off, yet it may be read, as we read reco- 
veries after the ſeal broken off; and he taid, he had ſeen 
Ll, in 
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an adminiſtration given in evidence after the ſeal broksn 


off, and fo wills and deeds. 11 Md. 11 N. 21. C. 2. 


Clerk and Heath, 

10. If upon collateral iſſue, it is to be proved, that ſuch 
a one was juſtice of the peace, baronet, or the like; com- 
mon reputation is ſufficient proof, without ſhewing the 
commitlien, or letters patent of the creation. Tr, per pais 
347+ 


is an original, taken by authority, 2nd of a publick nature: 
otherwiſe, where the will is of things in the realty; be- 


cauſe in fuch caſe the eccleſiaſtical courts have no autho- 


rity to take probates; therefore ſuch probate is but a copy, 
and the copy of it is no more than the copy of a copy. 
3 Salk, 154. 

The eccleſiaſtical court never grants an exemplification of 
letters of adminiſtration, but only a certificate that admi- 


niſtration was granted; therefore where a leſſee pleads an 


aſſignment of a term From an adminiſtrator, ſuch certi- 
ficate is good evidence. So would the book of the eccle- 
ſiaſtical court, wherein was entered the order for granting 
adminiſtration. So weuld the copy of the probate of a 
will, be evidence of ſuch an one being an exeeutor, but 
a copy of the will would not be evidence of it. Kempton 
and Croſs, E. 8 G. 2. Buller's Law of Nift prius, 240. 

12. So the copy of the court roll of a manor, is good 
evidence; as alſo the copy of a church-regiſter, the copies 
of town- books, and the hike; for where the original it- 
ſelf is good evidence, the immediate copy thereof 1 is alſa 
good evidence. Skin. 584. L. Raym. 154. 

And generally, wherever an original is of a public 


nature, and would be evidenc- if produced, an immediate 


ſworn copy thereof will be evidence, as a copy of a bar- 
gain and fale, of a deed inro!led, and the like ; but where 
an original is of a private nature, a copy is not evidence, 
unleſs the original is loſt or deftroyed. 3 Salt. 154. H. 
8 JF. Lynch and Clarke. 

On a warrant to a conſtable to diſtrain goods by virtue 
of an act of parliament; the conſtable makes diſtreſs, and 
retuans the overplus to the offender, but keeps the war- 
rant. Reſolved, that a copy of the warrant in this caſe 


will be good evidence. 6 Aad. 5 M. 2 An. Morley 
and Stele, 


80 


11. The copy of the probate of a will is good evidence, 
where the will itſelf is of chattels; for there the probate 
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Evidence. 
So a copy of a conviction for killing game, was agreed 


to be evidence in bar of an action brought for the ſame 


offence. T. 5 G. 3. K. and Midlam. Burr, Mansf. 1720. 


13. An inquiſition p mortem is evidence, but not con- Inquiſ 


clufive. 2 T. Jones. 224. M. 34 C. 2. Earl of Thanet more 


v. Poſter 


14. The entry of the names and titles of perſons in pain regiſter. 


a church-book either for marriazes or births is evid-nee, 
but not concluſive evidence of the marriage or birth of 
any perſons, unleſs the identity of the perſon {by ſuch 
entries intended) is fully proved, and alſo ſtrengthened 
with circumſtances, as cohabitation, the allowance of the 


parties themſelves, and the like. Vin. Evid, (A. b. 15.) 11. 


15. Rolls or ancient books in the heralds office, are Heralds books. 


evidence to prove a pedigree; but an extract of a pedi- 
gree, proved to be taken out of records, ſhall not; be- 
cauſe ſuch extract is not the beſt evidence in the nature of 
the thing, as a copy of ſuch records might be had, Theory 
of Evid. 45 


16. An old terrier, or ſurvey of a manor, whether ec- Bounder roll, 


cleſiaſtical or temporal, may be given in evidence; for 
there can be no other way of aſcertaining the old tenures 
or boundaries. Theory of Evid. 44. 


17. A terrier of glebe is not evidence for the parſon, Terriers, 


unleſs ſigned by the churchwardens, as well as the par- 


| ſon; nor then neither, if they be of his nomination : and 
_ tho' it be ſigned by them, yet it ſeems to deſerve very lit- 
_ tle credit, unleſs it is likewiſe ſigned by the ſubſtantial in- 

habirants. But in all caſes, it is certainly ſtrong evidence 


againſt the parſon. Theory of Evid. 45. 


18. 14. 11 G. Serle and lord Barrington. The indorſe- Inorſement of 
ment on a bond by the obligee, of payment of intereſt, <p * 
was allowed to be given in evidence by his adminiſtrator, 


to take off the preſumption from the length of time. L. 
Raym. 137 T. | 


19. By the 7 J. c. 12. No tradeſman nor handicraft. Shop book. 


man ſhall be allowed to give his ſhop-book in evidence, 
on an action for money due for wares delivered, or for 
work done, above one year before the action brought, 
But this not to extend to any trading between merchant 
and merchant, merchant and tradeſman, or between 


tradeſman and tradeſman, for any thing directly falling 


within the compaſs of their mutual trades and merchans 
dize. | | | | 
In the cafe of Pitman and Maddox, 11 V. A ſhops 


book was allowed for evidence, it being proved that the 
| | $crvant 
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ſervant that writ the book was dead, and this was his 
hand, and he accuſtomed to make the entries, and no 
proof was required of the delivery of the goods; and Holt 
Ch. J. ſaid it was as good evidence as the proof of a wit— 
neſs's hand to an obligation; and he held, that tho' the 
ſtatute of the 7 J. ſays, a ſhop- book ſhall not be evidence 
after the year, yet it is not of itſelf evidence within the 
year. 2 Salt. 690. 
Book of ac- 20. A man's book of accounts is no evidence for the 
— owner of the book, but for the adverſe party; for his 
book cannot be of better credit than his oath, which 
would not ſerve in his own caſe. Tyr. per pats 348. 


Private books of 21, In the caſe of the Queen and Mead, the defendant, 
and eight others, were incorporated under an act made 


ENUT1TS. 


39 El. by the name of the ſurveyors of the highways at 
Aileſbury in the county of Bucks, and were truſtees of a 


charity called Be4ford's gift. An information was pre- 
ferred againſt the defendant, for eXccuting this office, 
being an office of truſt, without having taken the oaths, 


contrary to the 25 C. 2. c. 2. To which he e 


not guilty, And now it was moved for a rule, that the 


prolecutor might have two books produced, which nlp 
turveyors kept, in which they entered their elections, 
and alſo their receipts and diſburſements; and that he 
might take copies of what he thought neceſſary, and 
that the books might be produced at the next atlzes 


at the trial, . But it was denied by the court ; becauſe 


they are perfectly of a private nature, and it would be to 
make a man produce evidence againit himſelf in a crimi- 
nal proſecution. L. Raym. 927. 


Inſcription cena 22. A copy of an inſcription on a grave-ſtone, hath 


grave lone. peen allowed to be given in evidence. 


. 23. The examination of an almanack, that ſuch a day 


of the month was Sunday, was ruled to be ſufficient; and 


that a trial of this by a jury is not . altho' it is 
a matter of fact. Cro. Eli. 227. 


And the reaſon why the ee ln in an almanack is 


allowed as evidence ſeemeth to be, becauſe the ſaid ka- 


lendar is part of the book of common prayer, which 1s 
eſtabliſhed by act of parliament. 
Father's entry of 24. An almanack wherein the father had writ the day 
the child's birth. of the nativity of his ſon, was allowed as evidence to 
prove the nonage of his ſon. Raym. 84. 
Seneral hiſtory. 25. Camden's Britannia was offered in evidence, to 
prove a particular cuſtom, but refuſed; for the court held, 
that a general hiſtory might be given in evidence to prove 
a mat- 


Evidence. 

a matter relating to the kingdom in general, becauſe the | 
nature of the thing requires it ; but not to prove a par- 
ticular right or cuſtom : So in the cale of St. Katherine's | bid! 
hoſpital, Hale Ch. J. allowed a chronicle to be evidence wk 
of a particular point of hiftory in Edward the third's time: | 
So a year book may be evidence to prove the courſe of the | 
court. And in this caſe it was admitted, that heralds books | 1 
are good evidence as to pedigrees, and naridh regiſters as to 
birtas and marriages, upon the nature of the thing. But | 
in the exchequer, the queſtion being whether the Abbey de 1 
Fontibus was an inferior abbey or not, Dugaale's Monaſti- | 
con was refuſed for evidence, becauſe the original records 
might be had in the augmentation office, 1 Salk, 281. il 
7 IF. Stainer and the Burgeſſes of Droitwich, 1 

8 in the cate of Cockman and Mather, E. 13 G. On | 
a trial at bar, concerning the right of viſiting univerſity 
college in Oxford, one of the . Was, e king 
Alfred was founder. And the counſel for the plaintiff 
would have given in evidence ſeveral hiſtorians as to this | 
point. But the chief juſtice declared, that ſuch evidence f 1 
is never admitted, unleſs in proof of a point concerning | 
the public government. And the evidence was not al- 100 
lowed. Barnard. 14. | Hil 

26. It ſeems to have been generally holden, ſince the $imilituae of 1 
reverſal of the attainder of Ager nen Sidney, that ſimilitude hands. I, 
of hands is not evidence in any criminal caſe, whether 1 
capital or not capital. 2 Haw. 431. L. Raym. 30. 0 

And, generally, it is ſaid, that ſimilitude of hands is 
no A rt but ſaying that he was well acquainted 
with his writing, and knew it to be the party's, is evi- 
dence. 12 Viner. 204. 

And in general caſes, the witneſs ſhould have gained LW 
his knowledge from having ſeen the party write ; but un- 
der ſome circumſtances that is not neceilary ; as wha the 
hand-writing to be proved is of a perſon refiding abroad, 
one who has frequently received letters from him in a 
courſe of correſpondence, would be admitted to prove it, 
tho' he had never ſeen him write. So where the anti- { 
quity of the writing makes it impoſſible for any living | 
witneſs to ſwear he ever ſaw the party write; as where 
a parſon's book was produced to prove a modus, the 
parſon having been long dead, a witneſs who had exa- 1 
mined the pariſh books, in which was the ſame perſon's ; | 
name, was permitted to ſwear to the ſimilitude of the 


hand-writing, for it was the beſt evidence in the nature | 
of | 


— — 


———ů— — 


524 


Cenfeſfion, 


Witnef: of kin 
to the party, 


Witneſs infa · 
21085. 


Evidence. 


of the thing, for the pariſh books were not in the plain 
tiff's power to produce. Theory of Evid. 25, 26. 


II. Of the evidence of v itnefes. 


1. It ſeems that the confeſſion of the defendant, whether 
taken on an examination before juſtices of the peace, in 
purſuance of the 1 & 2 P. & ANA. c. 13. or 2& 3 P. & 
AZ. c. 10. upon a bailment or commitment for felony, or 
taken by the common law upon an examination for other 
crimes not within theſe ſtatutes, or in ditcourſe with pri- 
vate perſons, hath always been allowed to be given in 
evidence, againſt the party confeſſing, but not againſt 
others. 2 Haw. 429. | | | 

2. It is to be obſerved, that there be many circumſtan- 
ces that diſable a juror, that are not ſufficient exceptions 
againſt a witneſs : Thus the exception of kindred is a 
good cauſe of challenge againſt a juror, but not againſt a 
witneſs; therefore the father may be ua competent witneſs 
for or againſt his ſon, or the fon for or againſt his father, 
Theſe and the like exceptions may be to the credit or 
credibility of the witneſs, but are not exceptions againſt 
his competency. 2 H. H. 276. CO 

For, that I may obſerve it once for all, the exceptions 
to a witneſs are of two kinds. 1. Exceptions to the cre- 
dit of the witneſs, which do not at all diſable him from 
being ſworn, but yet may blemiſh the credibility of his 
teſtimony ; and in ſuch caſe the witneſs is to be allowed, 
bur the credit of his teſtimony is left to the jury. 2, Ex- 
ceptions to the competency of the witneſs, which do ex- 
clude him from giving his teſtimony, and of theſe extep- 
tions the court is the judge. 2 H. H. 276, 277. 

3. It ſeems agreed, that an attainder, judgment, or 
conviction of treaſon, felony, piracy, præmunire, per- 

Jury, or forgery on 5 El. and allo a judgment in attaiat 
for giving a falſe verdict, or in conſpiracy at the ſuit of 
the king ; and alſo judgment for any heinous crime to 
ſtand on the pillory, or to be whipped or branded, are 
good cauſes of exception againſt a witneſs, while they 
continue in force. 2 Haw. 432. Theory of Evid, 107. 


In the caſe of Pendock and Mackender, H. 28 G. 2. 


the queſtion was, whether a perſon convicted and whip- 
ped for petit larceny ſhall be allowed to be a witneſs, 
And the court were clearly of opinion, that he ſhall not; 
and laid it down as a rule, that it is the crime that cre- 
| ates 
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ates the infamy, and not the puniſhment for it. Petit 
larceny is felony; and there is no caſe where a perſon 
conyicged thereof was ever admitted to be a witneſs, 
2 Iilſmn. 18. 

But it is agreed, that no ſuch conviction or judgment 
can be made uſe of to this purpoſe, unleſs the record be 
actually produced in court, 2 Haw. 4 

Allo, it is a general rule, that a witneſs ſnall not be 
aſked any queſtion, the anſwering to which might oblige 
him to accuſe himſelf of a crime; and that his credit is 
to be impeached only by general accounts of his charac- 
ter and reputation, and not by proofs of particular 
crimes, whereof he never was convicted. 2 Haw. 433. 

And a man ſhall not be permitted to ſwear, that he 
was ſuborned and perjured. Sz. Tr. V. 3. 427. 

And. lord Coke ſays, a witneſs alledging his own infamy 
or turpitude, is not to be heard. 4 1d. 279. | 

Thus a wife was diſallowed to be a witneſs to prove 
her huſband had no acceſs to her in a caſe of baſtardy. 
Seſſ. Caſes, V. 2. 175. K. and Reading, M. 8 G. 2. 

It ſeems clear at this day, that outlawry in a perſonal 
action is not a good exception againſt a witneſs, as it is 
againſt a juror. 2 Haw. 433. 

A perſon convicted of felony, who is admitted to his 
clergy, and burnt in the hand, is thereby re-enabled to 

be a witneſs, 2 Faw. 433. 

And it ſeems agreed, that the king's pardon of ale” 
or felony, after a een e or attainder, reſtores the 
party to his credit. 2 Haw. 433. 

4. It ſeems agreed to be a good exception, that a wit- Witneſs an in- 
neſs is an infidel ; that is, as it ſeemeth, that he believes ek 
neither the Old or New Teſtament to be the word of 
God, on one of which our laws require the oath ſhould 
be adminiſtred. 2 Haw. 434. But Mahometans and 
Pagans have been admitted to be ſworn in their own 
country way. 

5. Want of diſcretion is a good exception againſt a Witneſs want= 

witneſs ; on which account alone it ſeems, that an infant ins diſccetioa. 
may be excepted againſt. 2 Haw. 434. 
But if an infant be of the age of 14 years, he is as to 
this purpoſe of the ave of diſcretion, to be iworn as a 
witneſs ; but if under that age, yet if it appear that he 
hath a competent diſcretion, he may be ſworn. 2 H. 
H. 278. 

And in many cafes an infant of tender years ma! be 
examined, whcre the exigence of the caſe requires it ; 


which pollibly, being fortified with concurrent cxidences, 
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may be of ſome weight; eſpecially in caſes of rape, bug- 
gery, and ſuch crimes as are practiſed upon children, 


2 H. H. 279, 284. 


But in no caſe ſhall an infant be admitted as evi denes, 


without oath. Str. 700. 1 4th. 29. 


Witneſs intereſt- 


6. It ſeems an unconteſted rule in all caſes, that it is a 
good exception againſt a witneſs that he is either to be a 
gainer or loſer by the event of the cauſe, whether ſuch 
advantage be direct and immediate, or conſequential 
only. 2 Haw. 433. | 

Thus in an information upon the ſtatute of uſury, the 
party to the uſurious contract ſhall not be admitted to be 
a witneſs againſt the uſurer, for in effect he ſhould be 
witneſs in his own cauſe, and ſhould avoid his own bonds 
and aſſurances, and diſcharge himſelf of the money bor- 
rowed. 1 Iuſt. 6. | 


Thus alſoan attorney ought not to be examined againft 
his client, becauſe he is obliged to keep his ſecrets : but of 


his own knowle edge before retainer, he may be examined 


as a witneſs, if ſerved with a ſubpœna. Mod, b. 4. c. 4. 


But upon an indictment for battery, or the like, the 
party grieved may be a witneſs againſt the defendant, be- 
cauſe the proſecution 1s at the tair of the king. Yd, 
b. 4. c. 5. 

And in many criminal cafes, from the neceſſity of the 
thing, intereſted perſons are allowed as witnefles, As 
where the owner proſecutes an indictment of felony tor 
ſtolen goods, he is concerned in intereſt; for he will be 
intitled to reſtitution : and yet his evidence is admitted. 80 
in removing an indictment by certiorari from the ſeſſions 
to the king's bench; tho” the proſecutor in that caſe, if the 
defendant be convicted, is entitled to his cofts, yet he is 
allowed as a witneſs. So where a man, in caſe of convic- 
tion of the offender for a robvery, will be intitled to a gol 
reward; yet his evidence ſhall be received. And by Par- 
ker chief juſtice: As to the caſes Where a 401 reward is 
given, they admit of this anſwer; that the intention of 
thoſe acts would be quite defeated, if ſo be the reward 
fhould take off the evidence. The ſame anſwer may ſerve 
to the caſes put upon an indictment of felony for ftolen 
goods; and where the indictment is removed by certiorari : 
for none in the firſt caſe but the owner can prove the 
property of the goods; and in the ſecond, if the giving 
of coſts ſhould take off the evidence of the proſecutor, the 
act of parliament deſigned to diſcountenance the removing 
of ſuits by certiorari, would give the greateſt encourage- 

I | | ment 
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ment to them that is poſſible. 10 44. 193. M. 12 An. 
9. and Muſcot. 

Alſo it ſeems agreed, that it is no good exception 
- againſt a witneſs, that he has a maintenance from the 
king; for every one may maintain his own witneſſes. 
2 Haw. 1 

Thus alſo, one commoner may be a witneſs fon another 
claiming common, becauſe in effect it charges himſelf; 
that is to iay, he admits another to have common with 
himſelf. But if the preſcription be, that all the inha- 
bitants of ſuch a place ought to have common there, 
one of the inhabitants cannot be a witneſs, to prove that 
another of the ſaid inhabitants ought to have common 
there, becauſe in effect he would mM to give himſelf 
right of common there. L. Raym. 
| A truſtee may be a witneſs, if he "hath releaſed his 
truſt ; but not if he hath conveyed it over, Sid. 315. 
MV. 18 C. 2. Stevens and Gerrard. | 

An heir at law may be a witneſs concerning the title to 
the land, but the remainder-man cannot, for he hath 2 
preſent intereſt, but the heirſhip is a mere confingentys 
1 Sale, 283. M. 10 V Smith and Blackham. 

In evidence to a jury at bar, a ſpecial iſſue by rule of 
court was directed to try the cuſtom of lady Percie's manor 
of IYeftward in Cumberland, whether tines on the tenants 
on their lord's death, be Jos to the heirs or ſucceſſors of 
the lord, during his minority; the defendant excepted to 
the ſteward, becauſe he had a fee on admiſſion, but it was 
not allowed, and he was {worn. 3 Keb. go. 

A witneſs laying a wager in the cauſe, is no hindrance 
to his being a witneſs; for the other has an intereſt in his 

evidence which he cannot deprive him of. Fareſl. 31. 
Str. 652. 

If a perſon apprehend; himſelf to be intereſted, tho' in 
ſtrictneſs of law he is not, yet he ought not to be ſworn : 
as where the witneſs for the plaintiff apprehended that if 
the plaintiff ſhould recover, he would remit a claim of 
ſome money. which he (the plaintiff) had upon this wit- 
nefs ; but if he ſhould not recover, he would not remit it; 
although in ſtrictneſs of law, his recovering or not reco- 
vering in that caſe would not alter the claim: or as in 
caſe where the witneſs owned himſelf to be under an ho- 
norary, though not under a binding engagement, to uy 
the coſts. Str. 129. 

If a man hath been examined on interrogatories, being 


at that time diſintereſted, and afterwards becomes intereſt- 
| ; | cd, 
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ed, his depoſition may be given in evidence; becauſe his 
evidence muſt be taken as it ſtood at the time of his exa- 
mination. So if a witneſs to'a bond becomes afterwargs 
repreſentative of the obligee, his hand muſt be proved in 
like manner as if he were dead. 2 At. 615. 2 Vezey 44. 
J. It ſeems agreed, that the huſband and wife being as 
one and the ſame perſon in affection and intereſt, can no 
more give evidence for one another, in any cafe whatſo. 
ever, than for themſelves ; and that regularly the one ſhall 
not be admitted to give evidence again the other, nor the 


Examination of the one be made uſe of againſt the other, 


nde or juror, 
ing a witnels. 


Witneſs being an 


accomplice. 


by reaſon of the implacable diſſenſion which might be 
cauſed by it, and the great danger of perjury from taking 
the oaths of perſons under ſo great a bias, and the extreme 
hardſhip of the caſe. Yet ſomc exceptions have been al- 
lowed in cafes of evident neceflity ; as in the lord Audley's 
caſe, who held his wife, while his ſervant by his command 


raviſhed her; or where a man is indicted for a forcible - 


marriage on the ſtatute of the 3 H. 7. or where either a 
huſband or wife have cauſe to demand ſureties of the peace 
azainſt the other. '2 Haw. 431, 432. = 

8. It ſeems agreed, that it is no exception againſt a 
perſon's giving evidence either for or againſt a priſoner, 
that he is one of the judges or jurors who are to try him, 
2 Haw. 432. 

But where a juror is called upon to give his evidence, 
he ought to give it upon oath openly in court, and not be 


examined privately by his companiens. Bac. Abr. Evid, 


A.2. | 
9. It hath been long ſettled, that it is no exception 


againſt a witneſs, that he hath confeſſed himſelf guilty of 
the ſame crime, if he hath not been indicted for it; for 


if no accomplices were to be admitted as witneſſes, it 


would be gen impoſſible to find evidence to convict 


the greateſt offenders. 2 Haw. 432. | 

Alſo it hath been often ruled, that accomplices who ar 
indicted, are good witneſſes for the king, until they be 
convicted. 2 Haw. 432. | | | 

Alſo it hath often been adjudged, that ſuch of the de- 
fendants in an information, againſt whom no evidence is 
given, may be witneſſes for the others. 2 Haw. 432, 

It hath been alſo adjudged, that where three perſons are 
ſued in three ſeveral actions on the ſtatute for a ſuppoſed 
perjury in their evidence concerning the ſame thing, they 
may be good witneſſes in ſuch actions for one another, 
2 Haw. 432. | | 
40. It 
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10. It ſeems agreed, that it is no good exception againſt Witnef: an alien 
a witneſs, that he is an alien, or + villein, or bondman. or Vene, 
2 Haw. 434. 

Ii. There were two wit neſtes to a deed, and one of Witneſs blind. 
them was blind. It was ruled by Holt chief juſtice, that 
ſuch deed might be proved by the other witneſs, and read ; 
or might be proved, without proving that this blind wit⸗ 
neſs is dead; or without having him at the trial, proving 
only his hand. L. Raym. 734. Wood and Drury. 

12. If a witnels is beyond the fea, it is uſual to prove Witneſs over ſea, 
his hand, and that he is beyond the ſea, 12 Viner. 224. 

£3: Therewere two witneſſes to a bond; one in Africa; witneſs become 
and the other in Bedlam, mad: On an order to prove an inſane, 
exhibit viva voce in Chancery, a witnels proved theſe facts, 
and their hands to the bond as if dead. T.5& 6 G. 25 
12 Viner. 224. 

14. If a witneſs to a deed is dead, 1c is not ſufficient yy;tner dead. 
to prove his hand-writing, but it muit be proved alfo that 
he is dead. 2 Atk, 48. 

And where a perſon has lived abroad for ſome years, af- 
ter atteſting a deed, there muſt be {tri& proof of his death: 
Otherwile it is, where the witneſs has lived conſtantly in 
England, from the time of ſubſcribing his name to the day 
of his death; for in that caſe, a flight evidence of his 
death is ſuffcient, eſpecially where the perſon who proves 


: his hand knew him intimately, and [wears that he believes 
him dead. Id. 

; But where the witneſs is dead, it is ſufficient to prove 

a the witneſs's hand, without OT the hand of the party. 

c 12 Viner 224. 

. The ſayings of a dead man are not to be given in evi- 

t dence to prove a particular fact; they are only to be ad- 

4 mitted in proof of general uſages and cuſtoms ; but as for 

| a particular fact, lying i in the knowledge of a particular, 

d perſon, by his death the evidence is loft. St. Tr. V. 5. 

6. 

F And it hath been agreed, that the evidence given by 2 

I witneſs at one trial, cannot in the ordinary courſe of 

N juſtice be made ule of againſt a defendant, on the death of 

| ſuch witneſs at another trial. 2 Hau. 430. 

FR In the cafe of murder, what the deceated declared after 

d | 1 given, may be given in evidence. 12 Finer, 

„ 3 

J But where ſuch declaration is reduced into writing, the 
writing itſelf muſt be produced, and not evidence tnereof 

It given viva voce. id. 119. 


Vor. 5 Mm 15. It 
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Hearſay. 15. It is a general rule that hearſay is no evidence; 
for no evidence is to be admitted but what is upon oath; 
for if the ficit ſpeech was without oath, another oath that 
there was ſuch ſpeech, makes it no more than a bare 

ſpeaking, and fo of no value in a caurt of juſtice ; and 
beſides, the adverſe party had nc opportunity of a croſs 
examination; and it the witneſs is living, what he has 
been heard to ſay is not the beſt evidence that the nature 
of the thing will admit. But tho' hearſay ought not to 
be allowed as direct evidence, yet it may be allowed in 
corroboration of a witneſs's teſtimony, to ſhew that he 
2frmed the ſame thing before on other occaſions, and 
that he is ſtill conſtant to himſelf. So hre the iſſue is 
on the legitimacy of a perſon, it ſeems the practice to 
admit evidence of what the parents have been heard to 
ſay, either as to their being or not being married, for 
the preſumption ariſing from the cohabitation is either 
firengthened or deſtroyed by ſuch declarations, which 
altho* not to be given in evidence directly, yet they may 
be aſſigned by the witneſs as a reaſon for his belief one 
way or other. So hearſay is good evidence to prove 
who was a man's grandfather, when he married, what 
children he had, and the like, of which it is not reaſon- 
able to preſume. that there is better evidence. So to 
prove that a man's father or other Kinſman beyond the ſea 
is dead, the common FEPUIALION and belief of it in the 
family gives credit to ſuch evidence; and for a ſtranger 
it would be good evid cence, ita perſon ſwore that a bro- 
ther or ather near relation had told him ſo, which rela- 
tian is dead. So in queſtions of preſcription, it is allow- 
able to give hearſay evidence, in order to prove general 
re put: Sn : and where the iſſue was of a right to a way 
over the plaintiff's cloſe, the defendants were admitted to 


, 


give evidence of a converſation between perſons not in- 


tereſted, then dead, wherein the right to the way \ was 
agreed. Theory of Evid. $13, 112; 


9 proceſs to _ witneſſes to appear. 


Two was of 1. The compulſory means to bring i in witneſſes, are of 
cauling witreſſes two kinds. 1. By proceſs of ſubpene (A) ifiuved in the 
1 any king's name, by the juſtices, or others, where the trial is 
g to be. 2. Which is the more ordinary and more effectual 

means (in criminal caſes), the juſtices that take the exa- 


mmation of the perſon accuſed, and the information of 
| N the 
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che witneſſes, may at that time, or at any time after, and 
before the trial, bind over (B) the witneſſes to appear at 


the ſeſſions, and ip cate of their refuſal either to come, or 
to be bound over, may commit them for their contempt 


in ſuch refuſal. 2 H. H. 282. 


2. By the 27 G. 2. c. 3. When any poor perſon ſhall 
appear on recognizance in any court to give evidence 
2gainſt another accuſed of grand or petit larceny or other 
fclony, the court may, at "the prayer, and on the oath 
of ſuch perſon, and on conti:tderation of his circumſtances, 


order the treaſurer to pay him ſuch ſum as they ſhall 


think reaſonable for his time, trouble, and expence ; which 
order the proper officer ſhall make out for the fee of 6d; 
except in 47:4dleſex, where the ſame ſhall be paid by the 
overleers of the poor where the perſon was apprehended. 
And by the 18G. 3. c. 19. The court where any per- 
ſon ſhall appear on recognizance or ſubpænd to give evi- 
dence as to any grand or petit larceny or other felony, 


whether any bill of indictment be preferred or not, may 


order the treaſurer to pay to him ſuch ſum as they ſhall 
think reaſonable, not exceeding the expences he was 
boua fide put unto, making allo, if he ſhall appear to be 
in poor Circumitances, a reaſonable allowance for his 
trouble and lots of time ; which order the clerk. of aſhze 
or of the peace reſpectively ſhall forthwith make out and 
deliver to him, on being paid for the fame 6d and no 
more; and the treaſurer upon fight of the order ſhall forth» 
with pay the fame. /. 8. And the juſtices in ſeſſions 
from time to time may lay down or alter ſuch rules and 
regulations concerning any Colts or charges to be allowed 
to any perſon by virtue of this act, as to them ſhall ſeem 
juſt: which rules and regulations, having received the 
approbation and ſignature of one or more of the judges of 
aſſize, ſhall be binding on all perſons whatſoever, / g. 
3. Where a witnels is a prizoner in execution for debt, 
he muſt be brought up by habeas corpus ad teſtificandum, to 
give his evidence. St. Tr. V. 2. $80; „ 

4. One was ſubpœnaed ad tefiificandam, and prayed a 
Privilege from being arreſted, which was granted ind by 
the court, it will ſuperſede an arreſt upon mejue proceis, 
but not upon an execution ; yet the ſheriff in that caſe 
. be committed tor his contempt. Nevil's e 15 C. 

« Tr. per p. 310. | 

5. By the 5 El. c. 9. / 12. If any perſon upon whom 
any proceſs out of any of the courts of record within this 
rcalm thall be ſerved, to teſtity or depoſe concerning any 

Mm 2 matter 
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matter depending therein, and having tendred unto him, 
according to his countenance or calling, ſuch reaſonable 
ſum for his coſts and charges, as (having regard to the dif- 
tance of the places) is neceſſary to be allowed in that behalf, 
do not appear according to the tenor of the proceſs, havin 
not a lawful and reaſonable impediment ; he ſhall forfeit 
10 l, and ſhall yield ſuch further recompence to the part 
grieved, as to the judge of the court, out of which the pro- 
ceſs was awarded, ſhall ſeem meet, according to the loſs 
that the party which procured the proceſs ſhall ſuſtain; 
to be recovered by the party grieved, in any court of 
record. 

In the caſe of iat and 77 ankford, 2 G. 2. A motion 
was made for an attachment againſt a perſon for not attend- 
ing at the aſſizes to give his evidence „being ſubpœnaed, and 
having received one guinea for his charges, and being pro— 
miſed to have one guinea a day while there, and his charges 
paid. And a rule was made to ſhew cauſe. And after- 
wards cauſe was ſhewed,that an attachment ought not to 
go, but the party injured had his action upon the ſtatute of 
Elix. but the court thought, that it was a good foundation 
for an attachment, the diſobediznce to the ſubpoena being 
a contempt of the court ; and though an action might be 
brought on the ſtatute, yet that was a more dilatory me- 
thod, and more difficult to proceed in, which encouraged 
witneſſes not attending frequently upon trials, at Which 
they were ſubpœnaed to appear and give evidence. And 
therefore the rule was made abſolute, L. Raym. 1529. 

In the caſe of Small and MWhitmill, M. 10 G. 2. It was 
moved for an attachment againit one /Yatefeld, for not 
attending to give evidence, being ſerved with a ſubpœna. 
The ticket and ſubpcena were not ſworn to have been 
ſerved perſonally ; but delivered to a ſervant at the wit- 
neſs's houſe, who carried it up to his maſter, and brought 
down word, that he delivered it to his maſter, who ſaid 
he would attend. By Lord Hardwicke Ch. J. This way 
of proceeding by attachment is a new method. I do not 
know that it has been determined, that ſerving a ſubpoena 
on a tervant, would be a ſuMcient ſervice to maintain an 
action; bur -however, to be ſure, it is not a ſufficient 
ground for an attachment. And Lee J. ſaid, It hath been 
folemnly determined, that you mutt not only have an 
affidavit of tendring the ſhilling, but likewiſe of a ten- 
der of reatonable charges, to ground an attachment. And 


the attachraent” Was denied, Caſ. Hardw. 31% Str. 


1055. 


. | | E. 14. 


Evidence. 533 
Ei. 14 G. 2. Chapman and Poynton. A witneſs was ſerved 
with a ſubpoena at Cheſter, to attend the fittings at Guild 
hall, and two guineas were tendred by the perſon who 
ſervedit, and being objected to as too little, he declared 
he would give no more. The witneſs got coming up, an 
attachment was moved for; but on ſhewing cauſe was diſ- 
charged : the court ſaying it was too little, and that the 
witneſs is not obliged to truſt to the court's allowing him 
more when he comes to the book; for perhaps the party 
may not call him, and then it may be difficult for him to 
get home again: that this way of puniſhing as for a con- 
tempt was new, and practiſed only in this court : the com- 
mon pleas not doing it to this day, but leaving the party 
to his remedy on the 5 El. c. 9. and therefore they would 
not enter into any nice calculations of the expence, but 
confined their inquiry to the queſtion, whether the noa- 
attendance was thro” obſtinacy or not. Stra. 1150. N 
And, by the court, in the caſe of Hammond and Stewart, , 
H. 8 G. the witneſſes ought to have a reaſonable time to 
put their affairs in order, that their attendance upon the 
court may be as little prejudice to themſelves as poſſible. 
Str. 519. | | 
In criminal caſes, if a witneſs hath been bound over, 
and do not appear, he ſhall forfeit his recognizance, 


J. Of the manner of giving evidence. 


1. He who affirms the matter in iſſue, whether plaintiff Which party 
or defendant, ought to begin to give evidence. Lit. 30 Mall bein he 

2. The evidence both for and againſt a priſoner, ought +-,.,.....,1. 
to be upon oath, | vpon caih, 

And if a peer is produced as a witneſs, he ought to be 
ſworn. 3 Keb. 61. | 

Lord Preſton was committed by the court of quarter ſeſ- 
ſions, for refuſing to be ſworn to give evidence to the grand 
Jury on an indictment of high treaſon; and on his being 
brought by habeas corpus into the king's bench, Holt Ch. J. 
ſaid, it was a great contempt, and that had he been 
there, he would have fined him, and committed him till 
he paid the fine ; but being otherwiſe, he was bailed. 1 
Salk. 278. ; 

Bur a quaker's affirmation, in all caſes not being cri- 
minal, ſhall be allowed as evidence, without an oath ; 
but in criminal caſes nis afficmation ſhallnot be allowed. 
78 -w 36 | 
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| Muſt be poſitive. 3. It is no ſatisfaction for a witneſs to ſay, that he 
thinks or perſuades himſelf; and this for two reaſons ; 
by Cote chief juſtice : 1. Becauſe the judge is to give ab- 
ſolute ſentence, and ought to have more ground than 


thinking. 2. Becauſe judges, as judges, are always to give . 


judgment fecundum allegata et probata, notwithſtanding 
that private perions think otherwiſe. Dyer. 53. 
Witneſſes may be 4. The court may indulge a priſoner in examining the 
examined apart. witneites apart, but he cannot demand it of right. St. Tr, 
V. 4 
ere 5 7 caſes cf life, no evidence 1 is to be given againſt a 
given in the pii- priſoner, but in his preſence. 2 Haw. 428. 
ay pf s ence. 6. In every iſſue, the e e is to be proved. A 
1'neiles cannot VOY ; | 8 RES 
tettify a negative, Negative cannot regularly be proved; and therefore it is 
ſufficient to deny what is affirmed, until it be proved; but 
when the affirmative is proved, the other ſide may conteſt 
it wich oppoſite proofs; for this is not properly the proof 
of a negative, but the proof of ſome propoſition total! 
inconſiſtent with what is affirmed: as if the defendant be 
charged with a treſpaſs, he need only make a general de- 
nial of the fact, and if the fact be proved, then he may 
prove a propoſition inconſiſtent with the charge, as that 
he was at another place at the time, or the like. Theory 
of Evid. 1 1b, 117. | 
But to this rule there is an exception of ſuch caſes, 
where the Jaw preſumes the affirmative contained in the 
iflue. Therefore, in an information againſt lord Halifax 
for refuſing to deliver up the rolls of the auditor of the 
exchequer: the court of exchequer put the plaintiff upon 
proving the negative, namely, that he did not deliver 
them; for a perſon ſhal} be preſumed duly to execute his 
office, till the contrary appear. id. 117. 
A man ſhall not #7, A priſoner may not call witneſſes to diſprove what 
oifprove his on his own witnefles have ſworn. St. Tr: V. 2. 764, 792. 
witnelles, ; . . 
Whether a wit. 8. A Witnels ſhall not be permitted to read his evidence, 
nals may read but he may look * his notes to refreſh his ner. 
his evidence, Sr: . 445. 
When be may be. 9 A witneſs ſhall not be croſs examined, till he has 
cross examineu. gone thro' the evidence for the party on whote ſide he was 
produced. St. Tr. V. 2792. 
Vance. 10. It hath been admitted, that in order to ſhew a vari- 
ance in the evidence, a depoſition taken by a witneſs be- 
fore a juſtice of the peace, may at the priſoner's deſire be 


read at the trial, in order to take off the credit of the wit- 


nets, by ſhewing a variance between ſuch depoſitions, and 
the evidence given in court, And for the ſame reaſon it 
ſcems 


man — THe © Ty 


ſeems agreed, that where a witneſs at one trial varies 
from his own evidence at another, in relation to the fame 
matter, ſuch variance may alſo be given in evidence 
to invalidate his teſtimony at the ſecond trial. 2 Haw. 
439 
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11. The counſel of that party which doth begin to Which party 


maintain the iſſue, ought to conclude. Tri. p. dais 220; Nall conclude, 


A. Subpcena to give evidence; 


EORGE the third, by the grace of God, of Great 


Britain, France, and Ireland, king, defender of the 


faith, and fo forth. To A. B. C. D. and E. F. greeting : 
Me command you, and every of you, that all buſineſs being 
laid aſide, and all excuſes whatſoever ceaſing, you do in your 
proper perſons appear before our juſtices aſſigned to keep the 
peace in our county of and alſo ta hear and determine divers 
felonies, treſpaſſes, and other miſdemeanors in the ſaid county 
committed, at the general quarter ſeſſims of the peace, to be 
Holden at in and for the ſaid county, on — the day 
of — at the hour of ten in the forenoon of the fame day, to 
teſtiſy the truth, and give evidence on behalf of the inhabitants 
of the pariſh of: in the ſaid county, again/? A. O. in a caſe 
of baſlardy. And this you are in n:wiſe to omit, nor any of 
you to omit, on pain of one hundred pounds, Mitneſs Sir 
James Lowther, baronet, the day of —— in the —— 
hear of our reign. 5 


E. 


Note; There may be four witneſſes put in one /ubpa&ns. 


A ſubpœna ticket. 


To Mr. A. W. „„ 
Y virtue of his majefty's writ of ſubpœna to you directed, 
and herewith ſhewn to you, you are perſonally to be before 
his majeſty”s juſtices of ths peace for the county of at the 
general quarter ſeſſions of the peace to be holden for the ſaid 


county, at in the ſaid county, on the day of 


* 


ef the inhabitants of the pariſh cf in the ſaid county, againſt 
A. O, in a cafe of bajlardy, And this you are nt to ont, 
| Mm 4 upon 


next, to teſlify the truth, and give evidence on behalf 


— Ems 


— 
. 


> 
Ne 


Evidence. 


age pain of one hundred pounds, Dated this 
in the year 


aay of 


By the court, | 
G. 


B. Condition of a recognizance to appear and give 
evidence. 


HE condition of this recegnigance is ſuch, that if the 
abeve-bound A. W. Hall perſonally appear at the next 
general guerter ſeſſians of the peace to be holden at in and 
For the ſaid county, and then and there give ſuch evidence as he 
knoweth, upon a bill of indictment to be exhibited by A. J. of 
yeoman, to te grand jury, againſt A. O. late of 

in the ſaid county, yeoman, for the Felonioufly taking and car 
ing away ——— tie property oj and in caſe the ſaid 
bill be found a true bill, then if the / faid A. W. ſhall then and 
there give evidence to the jurors that fhail paſs on the trial of 


the ſaid A. O. upon the ſaid bill of indiftment, and not depait 


thence without leave of the court, then this Fecognizance lo be - 


V0, My of feree, | 


Examination. 


F a felony is committed, and one is brought before a 

juſtice upon tufpicion thereof, and the juſtice finds 
upon examination that the priſoner i is not guilty; yet the 
juſtice ſhall not diſcharge him, but he — HE he 
bailed or committed : for it is not fit that a man once ar- 
reſted and charged with felony, or ſuſpicion thereof, ſhould 
be delivered upon any man's diſcretion, without farther 
wh. Dual. c. 164. 

In order to which bail or commitment, the examina- 


tion and information of the parties muſt firſt be taken, ac- 
cording to the following ſtatutes : 


Tivo or more juſtices (1 Q.) or one of the ſaid juſtices, be- 


fore they bail a perſon apprehended for felony (if the effence is 


bailatle) fhall take his examination (4) and the infermetien 
2 (B) 


\ oY PF <4 * + 


VV 


Examination. 

(B) of them that bring him, of the fact and crrcunances 
ere, and the jame, or as much thereof as ſhall be material 
1 prove the felony, ſhall put in writing ; which examination 
they ſpall certify (together with the bailment ) at the next general 
gaol delivery, to be holden within the limits of their commiſſion, 
& 2 P;& dM, © tÞ 1-4 | | 

And they ſhall have power to bind by recegnizance (C) all 


fuch as do declare any thing material to prove the offence, to 
abpear at the next general gab delivery, to be holden within the 


cortiity where the trial ſhall be, then and there to give evidence 
againſt the party; and ſvall certify ſuch reconnizance in like 
manner. ſ. 5. 1 
And if they fend in any thing herein, they ſhall be fined by 
the juſtices of gaol delivery. id. | | 
In like manner, where the perſon is not bailed, but committed 
to ward, the juſlice or fuſtices who commit him, Pall before 


ſuch commitment, take the life examination and information, 


and ſhall put the ſame in writing within two days after the 
ſaid examination, and ſhall in like manner bind over the 
witneſſes z and certify the whole as above. 2 & 3 P. & M. 
C. IO. : 5 ; 


Shall take his examination] And in order thereunto, if by 
ſome reaſonable occaſion, the juſtice cannot at the return 
of the warrant take the examination, he may by word of 
mouth command the conſtable or any other perſon, to 
detain in cuſtody the priſoner till the next day, and then 
to bring him before the juſtice, for farther examination. 


And this detainer is juſtihable by the conſtable or any | 


other perſon, without ſhewing the particular cauſe for 
which he was to be examined, or any warrant in writing. 
i H. H. 585. | | lo 

But the time of the detainer muſt be no longer than is 


necefiary for ſuch purpoſe; for which it is ſaid, that the 


ſpace of three days is a reaſonable time. 2 Haw. 119. 


The examination of the perſon accuſed, ought not to 
be upon oath, I H. H. 585. | „ 

But if upon his examination he ſhall confeſs the matter, 
it ſhall not be amiſs that he ſubſcribe his name, or mark 
to it. „ . | 

Which examination being voluntary, and ſworn by the 
juſtice or his clerk to be truly taken, may be given in 
evidence againſt the party confeſſing, but not againſt others. 
i H. H. 585. 2 Haw, 429; 
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Examination. 
Infor matian of them that bring kim] Or of other witneſſes, 


whom the juſtice may bring before him by his warrant (D) 
for that purpoſe. 1 H. H. 586. Dalt. c. 164. 


And this information muſt be upon oath. Dalt. c. 164. 


H. H. 586. 


And therefore if a quaker is witneſs, his affirmation 


muſt not be taken in this caſe; for by the 7 & 8 V. 


c. 34. /. 36. it is provided, that no quaker ſhall be exa- 


mincd for or againſt any perſon in any criminal cauſe, 


S 
unleſs it be upon oath. 


And the faid information being upon the trial ſworn to 
be truly taken, by the juſtice or his clerk, may be given 
in evidence againſt the priſoner, if the w nelle be dead 
or not able to travel. 1 H. H. 586. 


Or as much thereof as ſhall be material to prove the Dl) | 


Yet it ſeemeth alſo juſt and right, that the juſtices who 
take information againſt a felon, or perſon ſuſpected of 
feiony, ſhould take and certify as well ſuch information, 
proof,” and evidence, as goeth to the acquittal or clearing 
of the priſoner, as ſuch as maketh agaiaft the priſoner : 

for ſuch information, evidence, cr proof ſo taken, is only 
to inform the king and his juſtices of the truth of the 


matter. Dalt. c. 165. 


Shall certify at the next gaol delivery] And yet for petty 
larcenies, and ſmall felonies, the offenders may be tried at 
the quarter ſeſſions, and the examinations and informa- 
tions may be certified thither. Dealt. c. 164. 


To be holden within the limits of their commiſſion] And yet 
examinations taken by juſtices of the peace in one coun- 
ty, may be by them certified in another county, and 


there read, and given in evidence againſt the priſoner. 
Dalt. c. 164. 


To bind by recognizance.] And upon refuſal may commit 
the perſon refuſing. 1 H. H. 586, 
Aad the parties grieved ought to be bound, not only 


to give evidence, but alſo to prefer a bill of indictment 


againſt the priſoner. Dalt. c. 164. 


A. Ex- 


Examination. 


A. Examination of a felon. 


Weſtmorland. HE 1 of A. O. of 8 


yeoman, taten Before me Henry Chay- 
tor, 4 of laws, one of his majeſiy's juſtices of the peace for 
the ſaid county Lore! in the caſe of bail, —faten before us 
two of his majeſty's juſtices of the peace for the ſaid county, and 
one of us of the quorum} the day of ms in the 
gear of the reign of 


The ſaid A. O. being charged before me Cor, us] by AE 


of yeoman, - with the felonious ſtealing out of the houſe 
of the ſaid A. I. at on the day of the follow- 
ing goods, to wit of the value of he the ſaid 
A. O. upon his examination now taken before me [or, us] con- 


Filleth that Cor, denieth that ] &c, 


B. Information of a witneſs. 


Weſtmorland HE information of A. I. 


yeoman, taken upon oath 29155 me [as 


be fore] 


C. Recognizance to give evidence. 


W eme it remembred, that on the 
B. day of in the 


the reign of A. I. 


in the ſaid county, yeo- 


man, did come  befere me Henry Chaytor, doctor of laws, 


one of the jujlices of our ſaid lord the king, aſſigned to keep the 
peace in the ſaid county, and did acknowledge himſelf to o te 
our ſaid lord the king ten pounds of lawful money of Great 
Britain, under condition, that if he ſhall perſonally appear be- 
fore the juſtices of our ſaid lord the king, at the next general 
quarter ſeſſions of the peace [or, gaol deliver ] to be holden in 
and for the ſaid county, then and there to give evidence in be- 
half of our ſaid lord the king, againſt A. O. late of 
who being attached, and ſuſpefted of felmy, ts now committed 
to the gad of our jaid lord the fing in the ſaid county, then this 
TECOgNIZAN CE to le word, LAN of force. 


Or 9 to prefer a bill of indictment, and give 


evidence. 
W eſtmorland. E it remembred, that en the day 
of in the year of the reign 


if ——— A. I. 7—— in the ſaid county, jeman, per- 
5 cually 


year of. 


I 


% 


9 


and carrying away 


at 


Era mination. 


came before me Henry Chaytor, ddr of laws, one + 
e juſtices of our ſaid lord the king, aſſigned to keep the 
gerte in the ſaid county, and acknowleaged himſelf to owe to 
r ſaid lord the king, the ſum of of good and lawful 
noncy of Great Britain, to be made and levied of his goods 
and chattels, lands and tenements, to the uſe of our ſaid lord 
the king, his heirs and ſucceſſors, if be the ſaid A. I. ſhall fail 
in the condition indorſed. | H 


The condition of the within written recognizance is ſuch, 
that whereas one A. O. late of was this preſent day 
brought before the juſtice within mentioned by the within bound- 
en A. I. and was by him charged with the felonicus taking 
of the goods of him the {aid A. J. 
and thereupon was committed by the ſaid juſtice to the common 
gaol in and fer the ſaid county: if therefore he the ſaid A. I. 
ſhall and do at the next general quarter ſeſſions of the peace [or, 
gaol delivery] to be holden in and for the ſaid county, prefer or 
Cauſe to be preferred, one bill of indiftment of the ſaid felony 
againſt the ſaid A. O. and hall then alſo give evidence there 


concerning the ſame, as well to the jurors, that ſhall then in- 


' quire of the ſaid felony, as alſo to them that ſhall paſs upon 


the trial of the ſaid A. O. that then the ſaid recoguizance to 
be void, or elſe to ſtand in full force for the king, 


D. Warrant for a witneſs. 


_ Weſtmorland, 1 To the conſtable of 
| HEREAS oath hath been made before me 
one of his majeſty's juflices of the peace in and for the 
faid county, by A. I. of yeoman, that he the ſaid A. I. 
was lately robbed at and that he hath goad cauſe to be- 
lieve that A. W. of is a material witneſs to prove by 
whom the ſaid robbery was committed: theſe are therefore to re- 
quire you to cauſe the ſaid A. I. forthwith to come before me, 


to give ſuch information and evidence as he knoweth concerning 


the ſaid offence, that ſuch further proceeding may be had therein, 
as to the law doth appertain. Given under my hand and ſeal 
in the ſaid county, the day of | 
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